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COURIEK  OPFICB^  PRINTBRS  AND  BINDERS, 
ANN  ARDOR,  MICHIGAN. 


PREFACE  TO  FIRST  EDITION. 


This  Abridgment  is  primarily  for  the  use  of  the  pupils  of  the  Sprague 
Correspondence  School  of  Law,  and  was  made  with  special  reference  to  the 
needs  of  persons  who  are  entering  upon  the  study  of  the  law,  and  of  such 
as  are  reviewing  the  Commentaries. 

The  plan  has  been  to  omit  the  greater  part  of  the  obsolete,  historical, 
and  argumentative  matter ;  to  print  in  type,  smaller  than  that  of  the  text, 
comments  upon  such  matter  as  is  omitted,  or  brief  statements  of  such 
matter;  to  separate  and  emphasize  the  divisions  of  the  text  by  "side 
heads;''  and  to  give  synopses  where  it  is  important  that  the  student 
should  have  a  condensed  and  connected  view  of  a  book,  chapter  or 
section.  A  short  life  of  Sir  William  Blackstone  precedes  the  text,  and 
translations  of  the  Latin  and  French  occurring  in  the  text,  a  short  biblio- 
graphy of  the  Commentaries,  and  a  table  of  the  important  dates  in  the 
history  of  English  Law  follows  it. 

WILLIAM  C.  SPRAGUE. 
Detroit,  Mich.,  May  iBt,  1892. 
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PREFACE  TO  THE  SECOND  EDITION. 


The  rapid  sale  of  the  first  edition  of  this  Abridgment  has  necessitated 
the  issuing  of  a  second  edition.  This  edition  has  been  put  in  more  con- 
venient form,  but  it  embraces  substantially  the  matter  contained  in  the 
first  edition  with  some  revision. 

WILLIAM  C.  SPRAGUE. 
Petboit,  Mich.,  March  1st,  1898. 


LIFE  OF  SIR  WILLIAM  BLACKSTONE, 


Sir  William  Blackstone  was  born  at  Cheapside)  Parish  of  St.  Michael, 
le  Querne,  July  10,  1723.  He  died  at  Wallingford,  February  14,  1780. 
His  father,  Charles  Blackstone,  a  citizen  and  silk  man  of  London,  died 
before  he  was  bom,  and  he  lost  his  mother  at  the  early  age  of  eleven.  He 
was  thus  thrown  upon  the  care  of  his  maternal  uncle.  Dr.  Thomas  Bigg, 
an  eminent  surgeon  of  London. 

In  1730,  William,  then  about  seven  years  old  was  put  to  school  at  the 
Charter  House,  and  in  1735  was,  by  the  nomination  of  Sir  Robert  Walpole, 
admitted  as  a  scholar  upon  its  foundation.  He  is  said  to  have  been  studi- 
ous and  exemplary  in  his  habits  and  to  have  gained  the  favor  of  his 
masters.  At  the  age  of  fifteen  he  was  at  the  head  of  the  school,  and  was 
thought  sufficiently  advanced  to  be  removed  to  the  University ;  and  he 
was  accordingly  entered  a  commoner  at  Pembroke  College,  in  Oxford, 
on  tiie  30th  of  November,  1738.  He  was,  however,  allowed  to  remain  at 
school  until  after  the  12th  of  December,  the  anniversary  commemoration 
of  the  foundation  of  the  Charter  House,  in  order  that  he  might  deliver  the 
customary  oration  in  honor  of  Richard  Sutton — by  which  he  gained  great 
applause. 

Having  chosen  the  profession  of  the  law,  he  was,  on  the  20th  of 
November,  1741,  being  then  eighteen,  entered  in  the  Middle  Temple. 
Blackstone  had  given  considerable  attention  to  literature,  and  had  produced 
verses  of  some  merit,  but  now,  recognizing  that  ''the  law  is  a  jealous 
mistress"  he  determined  to  become  one  of  her  most  assiduous  devotees, 
and  wrote  "  A  Lawyer's  Farewell  to  His  Muse,"  in  which  he  gave  utter- 
ance to  the  regret  with  which  he  abandoned  the  pleasing  pursuits  of  youth 
for  severer  studies. 

The  course  at  the  Temple  was  very  loose  and  crude,  and  we  are  not 
told  under  whose  advice  or  by  whose  direction  Blackstone  pursued  his 
studies,  but  we  may  conjecture  that  he  began  with  Finch,  and  then 
waded  through  the  mazes  o|  Coke  upon  Littleton,  Bracton,  Glanville, 
Fleta,  and  the  Reports.  Chief  Justice  Sharswood  said:  ''The  young 
student  little  thought  that,  in  the  design  of  Providence,  he  was  the  engi- 
neer selected  to  make  a  new  road  through  this  wild  and  almost  impassable 
country,  and  that  he  would  do  so  with  so  much  skill  and  judgment,  and 
at  the  same  time  adorn  its  sides  and  environs  with  so  green  and  rich  a 
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landscape,  as  to  convert  the  journey  from  a  wearisome  toil  to  an  attractive 
pleasure.  For  almost  a  century  the  Commentaries  have  been  the  first 
book  of  the  student  of  law ;  and  whatever  criticisms  have  been,  or  may  be 
made  upon  their  learning  or  accuracy,  the  fact  is,  that  no  lawyer  fails  to 
make  them  a  part  of  his  course  of  study  sooner  or  later/' 

Previous  to  his  call  to  the  bar,  Blackstone  had  removed  from  Pem- 
broke to  All  Souls,  and  in  June,  1744,  had  become  a  fellow  of  the  latter 
college.  In  1745  he  graduated  Bachelor  of  Civil  Law,  and  on  November 
28, 1746,  he  was  called  to  the  bar. 

After  his  admission  to  the  bar  he  was  destined  to  undergo  a  long  and 
trying  novitiate.  He  was  little  know^n  in  Westminster  Hall.  As  an  ad- 
vocate he  was  not  a  success.  He  had  neither  a  graceful  delivery;  nor 
good  flow  of  words;  nor  powerful  friends — so  necessary  in  those  days. 
From  1746  to  1760  he  only  reports  himself  to  have  been  engaged  in  two 
cases,  and  those  are  so  unimportant  that  they  are  mentioned  in  no  other 
report- book. 

Blackstone  attempted  to  improve  this  period  of  professional  idleness 
by  broader  studies;  but,  at  the  same  time,  hope  so  long  deferred,  made 
his  heart  sick,  and  it  was  noticed  that  though  from  his  call  to  the  bar 
until  Michaelmas'  term,  1750,  he  regularly  attended  the  Court  of  King's 
Bench  and  took  notes  of  cases,  his  diligence  relaxed,  and  latterly  he  noted 
only  the  cases  concerning  the  universities,  in  whose  affairs  he  was  always 
deeply  interested.  This  interest  caused  him  to  spend  much  time  at 
Oxford,  and  he  was  elected  bursar  of  his  college,  in  which  position  he 
rendered  great  ser^nce.  In  May,  1749,  as  a  small  reward  for  these  services, 
he  was  appointed  steward  of  their  manors ;  and  in  the  same  year  he  was 
elected  Recorder  of  the  Borough  of  Wallingford,  in  Berkshire.  On  the 
26th  of  April,  1750,  he  commenced  Doctor  of  Civil  liRW,  and  thereby 
became  a  member  of  the  convocation. 

It  was  about  the  year  1750  that  Blackstone  first  began  to  plan  his  Lec- 
tures on  the  Laws  of  England.  Despairing  of  success  at  the  bar,  he 
determined  to  confine  himself  to  his  fellowship  and  an  academical  life, 
continuing  the  practice  of  his  profession  as  provincial  counsel.  In  Michael- 
mas' term,  1753,  he  delivered  his  first  course  at  Oxford,  which  was  nu- 
merously attended.  Nor  did  the  interest  fiag.  In  1754  he  found  it  worth 
while,  from  the  number  attending,  to  publish  his  Analysis  of  the  Laws  of 
England,  for  the  use  of  his  hearers. 

In  July,  1755,  he  was  appointed  to  another  office,  that  of  a  delegate  of 
the  Clarenden  Press.  Here  again  he  rendered  valuable  services.  In  1757 
he  was  elected  into  Queen's  college. 

Mr.  Viner  having  bequeathed  to  the  University  of  Oxford  a  consider- 
able sum  of  money  and  the  copyright  of  his  Abridgment  of  Law,  for  the 
purpose  of  founding  a  professorship  of  Common  Law,  Blackstone  was,  on 
October  20th,  1758,  unanimously  elected  first  Vinerian  Professor.  On  the 
25th  ot  that  month  he  delivered  his  introductory  lecture  on  the  study  of 
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law.  HiR  lectures  soon  became  celebrated  throughout  the  Kingdom,  and 
he  was  requested  to  read  them  to  the  Prince  of  Wales,  but  declined  the 
honor. 

In  1756  he  resumed  his  attendance  at  Westminster,  showing  himself 
in  court  at  each  Michaelmas  and  Hilary  term,  doubtless  for  the  purpose 
of  making  himself  known,  but  he  does  not  record  that  lie  was  engaged  in 
any  cause. 

In  June,  1759,  he  resigned  his  oliices  of  Assessor  in  the  Vice-Chan- 
cellor's Court  and  Steward  of  All-Souls'  Manors,  and  came  to  reside  in 
the  Temple.  But  it  does  not  seem  that  he  ever  acquired  much  celebrity 
as  an  advocate.  His  principal  practice  was  as  chamber  counsel,  and  in 
that  capacity  he  commanded  the  notice  and  regard  of  bench  and  bar, 
l)eing  invited  by  Lord  Chief  Justice  Willes  and  Mr.  Justice  Bathrust  to 
take  the  coif,  which  he  declined. 

In  1761  he  was  offered,  but  declined,  the  appointment  of  Chief  Justice 
of  the  Common  Pleas  for  Ireland.  In  March  of  the  same  year,  he  was 
returned  to  parliament  for  Hindon,  and  became  a  King's  counsel.  In 
May  he  was  married  to  Sarah  Clitherow,  daughter  "of  James  Clitherow. 
This  vacated  his  fellowship  at  All-Souls,  and  in  July  he  was  appointed 
Principal  of  New  Inn  Hall.  In  1762  he  collected  and  published  several  of 
his  pieces  under  the  title  of  "Law  Tracts."  In  1763  he  was  appointed 
Solicitor  General  to  the  Queen,  and  elected  Bencher  in  the  Middle  Temple. 
In  1765  appeared  the  first  volume  of  the  Commentaries— twelve  years  after 
the  first  delivery  of  his  lectures,  and  the  other  three  volumes  appeared  in 
the  course  of  the  four  succeeding  years.  In  1766  he  resigned  the  Vinerian 
Professorship  and  also  the  Principality  of  New  Inn  Hall.  In  1768  he  was 
elected  to  Parliament  for  the  borough  at  Westbury,  and  his  part  in  the 
debates  relative  to  the  election  of  John  Wilkes,  drew  upon  him  the  caustic 
sarcasms  of  Junius. 

In  1770  he  was  offered  the  Solicitor  Generalship.  He  declined  this, 
but  accepted  the  position  of  a  Judge  of  the  Common  Pleas.  He  exchanged 
places,  however,  with  Mr.  Justice  Yates,  taking  that  gentleman's  seat  iis 
Judge  of  the  King's  Bench,  and  receiving  the  honor  of  Knighthood.  On 
Sir  Joseph  Yates'  death  shortly  after,  Blackstone  again  became  a  Judge 
of  the  Common  Pleas.  Here  he  maintained  the  high  reputation  he  had 
previously  acquired  by  his  performance  of  his  duties  on  the  bench.  Sev- 
eral of  his  judgments  are  very  elaborate  and  upon  difficult  and  important 
questions,  and  they  display  to  great  advantage  his  ability  and  research. 
During  Blackstone's  time  the  Court  of  Common  Pleas  difi'ered  in  opinion 
ui>on  two  cases  only.  In  both  he  dissented,  and  in  both  he  was  sustained 
by  the  King's  Bench  and  the  House  of  Lords. 

Shortly  after  his  marriage,  he  purchased  a  villa,  called  Priory  Place, 
near  Wallingford,  and  became  one  of  the  most  active  and  public  spirited 
of  citizens.  He  was  associated  with  John  Howard  in  his  efforts  for  i>rison 
reform  and  in  conjunction  with  him,  exerted  himself  to  procure  an  act  of 
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Parliament  for  the  establishment  of  Penitentiary  Houses  near  London,  in 
which 'they  were  successful.  He  also  indulged  in  literary  labors  to  some 
extent. 

He  was  not,  however,  long  permitted  to  enjoy  this  life  of  quiet  useful- 
ness and  honor.  Sedentary  habits,  never  conducive  to  health,  worked 
their  natural  results  upon  him,  and  after  a  short  illness,  he  died,  February 
14th,  1780,  and  was  buried  in  St.  Peter's  Church,  Wallingford. 

Probably  no  man  has  so  thoroughly  perpetuated  his  name  in  legal  IiIh- 
tory.  How  great  was  his  work  we  may  conjecture,  when  we  remember 
that,  after  the  lapse  of  more  than  a  century,  the  Commentaries  is  still  the 
only  book  that  is  with  entire  contidence  placed  in  the  hands  of  the  begin* 
ner.  However,  as  said  James  Clitherow:  ^'His  professional  abilities 
need  not  be  dwelt  upon.  They  will  be  universally  acknowledged  and 
admire<l  as  long  as  his  works  shall  be  read,  or  in  other  words,  as  long 
as  the  Municipal  Laws  of  this  country  shall  remain  an  object  of  study  and 
practice.' 
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INTRODUCTION. 


OF  THE  STUDY,  NATCRE  AND  EXTENT  OF  THE  LAWS  OF  ENGLAND. 


Sec.  1.  On  the  Study  of  the  Law.  Sec.  2.  The  Nature  of  Laws 
IN  General.  Sec.  3.  The  Growth  and  Foundation  of  the  Laws 
OP  England.     Sec.  4.    The  Countries  Subject  to  those  Laws. 


SECTION  I. 


ON  THE  STUDY  OF  THE  LAW. 


1-38. 

-  Section  one  Is  an  address  read  by  Sir  William  Blackstone  at  the  opening  of  the 
Vineriaa  lectures  at  Oxford,  October  25th,  1758,  he  having  been  elected  first  Vinerian 
professor  the  20th  of  October  previous.  Tt  is  addressed  "  to  the  V ice-Chancellor  and 
the  gentlemen  of  the  University."  Its  general  subject  is  "  The  Study  of  the  Laws  of 
England."    The  following  are  the  main  tieads  of  the  discussion: 

1.  The  general  utility  of  the  study  of  the  English  common  law  appears  nrom 
considering  the  peculiar  situation  of  I.  Gentlemen  of  Fortune;  II.  The  Nobility; 
III.  Persons  in  Liberal  Professions. 

2.  The  causes  of  its  neglect  were  chiefly  the  revival  of  the  study  of  the  Roman 
laws  in  the  twelftli  century,  their  tuloption  by  the  clergy  and  universities,  and  the 
illiberal  jealousy  that  subsisted  between  the  patrons  and  students  of  each. 

3.  The  establishment  of  the  courts  of  common  pleas  at  Westminster  preserved 
the  common  law  and  promoted  its  study  in  that  neighborhood  exclusive  of  the  two 
universities. 

4.  But  the  universities  are  now  the  most  eligible  places  for  laying  the  founda- 
tions of  this  as  of  every  other  liberal  accomplishment;  by  tracing  out  tiic  principlea 
and  grounds  of  the  law,  even  to  their  original  elements. 


THE  NATURE  OF  LAWS. 


I  Intro. 


The  Nature  of  Law  * 


SYNOPHIB  OP  SECTION  II. 

1.  In  GenerAl. 
In  Particular. 


1.  Definition 


i  2. 


I  1.  Definition. 
2.  Munlci{>al  Law  < 

(  2.  Properties. 


8.  Parts  of  a  Law 


1.  Declaratory. 

2.  Dlf^tory. 
8.  Remedial. 

,  4.  Vindicatory. 


4.  Interpretation  of  Laws. 
Tbe  method.  The  In- 
tention as  obtained 
from 


1.  The  Words. 

2.  The  Context. 

8.  The  Subject  Matter. 

4.  The  effects  and  consequences. 

6.  The  spirit  and  reason. 


b.  Equity    •< 


1.  Source. 

2.  Definition. 
8.  Nature. 


SECTION  II. 

OF  THE  NATURE  OF  LAWS  IN  GENERAL. 

38-63. 
LAW  DEFINED. 

Law,  in  its  most  general  and  comprehensive  sense,  signifies  a  rale  of 
action;  and  is  applied  indiscriminately  to  all  kinds  of  action,  whether 
animate  or  inanimate,  rational  or  irrational.  Thus  we  say,  the  laws  of 
motion,  of  gravitation,  of  optics,  or  mechanics,  as  well  as  the  laws  of 
nature  and  of  nations.  And  it  is  that  rule  of  action  which  is  prescribed 
by  some  superior,  and  which  the  inferior  is  bound  to  obey. 

But  laws,  in  their  more  confined  sense,  denote  the  rules,  not  of  action 
in  general,  but  of  human  action  or  conduct;  that  is  the  precepts  by  which 
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man,  a  creature  endowed  with  both  reason  and  freewill,  is  commanded  to 
make  use  of  those  faculties  in  the'general  regulation  of  his  behavior. 

Heie  followR  a  dlacusslon  of  the  law  of  nature  which  U  stated  to  be  the  will  of 
Qod,  such  OS  that  we  should  live  honeRtly.  should  hurt  nobody,  and  should  render  to 
every  one  hl8  dueii.  This  law  of  nature  Is  superior  In  obligation  to  any  other.  In 
consequence  of  the  defects  of  human  reason  by  which  we  endeavor  to  know  the  will 
of  God,  there  Is  made  necessary  the  revealed  or  divine  law,  found  only  In  the  holy 
scriptures.   Upon  the  law  of  nature  and  the  law  of  revelation  depend  all  human  laws. 

The  law  of  nations  arlse'b  to  regulate  the  intercourse  of  states  and  rests  upon  the 
rules  of  natural  law  or  mutual  compacts,  treaties  and  agreements. 

HUHICIPAL  LAW. 

Municipal  law  is  pro4>erly  defined  to  be  *'  a  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power  in  a  state,  commanding  what  is  right  and 
prohibiting  what  is  wrong." 

Better  perhaps  Is  the  deflnltlon  given  by  Cicero:  '*  Municipal  law  is  a  rule  of 
civil  conduct  prescribed  by  the  supreme  power  In  a  state,  commanding  what  Is  to  be 
done  and  forbidding  the  contrary." 

Let  us  endeavor  to  explain  its  several  properties,  as  they  arise  out  of 
this  definition.  And,  first  it  is  a  rule:  not  a  transient  sudden  order  from 
a  superior  to  or  coucerning  a  particular  person ;  but  something  permanent, 
uniform,  and  universal. 

It  is  also  called  a  rule,  to  distinguish  it  from  advice  or  counsel,  which 
we  are  at  liberty  to  follow  or  not,  as  we  see  proper.  It  is  also  called  a  rule, 
to  distinguish  jt  from  a  compact  or  agreement;  for  a  compact  is  a  promise 
proceeding  from  us,  law  is  a  command  directed  to  us. 

Municipal  law  is  also  a  ''  rule  of  civil  conduct.**  This  distinguishes 
municipal  law  from  natural,  or  revealed. 

It  is  likewise  *'  a  rule  prescribed.*'  Because  a  bare  resolution,  confined 
in  the  breast  of  the  legislator,  without  manifesting  itself  by  some  exter- 
nal sign,  can  never  be  properly  a  law.  It  is  requisite  that  this  resolution 
be  notified  to  the  people  who  are  to  obey  it.  But  the  manner  in  which 
this  notification  is  to  be  made,  is  matter  of  very  great  indifference.  It 
may  be  notified  by  universal  tradition  and  long  practice,  which  supposes 
a  previous  publication,  and  is  the  case  of  the  common  law  of  England. 
It  may  be  notified  viva  voce,  by  officers  appointed  for  that  purpose,  as  is 
done  with  regard  to  proclamations,  and  fuch  acts  of  parliament  as  are 
appointed  to  be  publicly  read  in  churches  and  other  assemblies.  Il'may 
lastly  be  notified  by  writing,  printing,  or  the  like ;  which  is  the  general 
-  course  taken  with  all  our  acts  of  parliament.  Yet,  whatever  way  is  made 
use  of,  it  is  incumbent  on  the  promulgators  to  do  it  in  the  most  public  and 
perspicuous  manner. 

KX  POST  FACTO  LAWS. 

There  is  still  a  more  unreasonable  method  than  this,  which  is  called 
making  of  laws  ex  post  facto;  when  after  an  action  (indifferent  in  itself)  is 
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committed,  the  legislator  then  for  the  first  time  declares  it  to  have  been  a 
crime,  and  inflicts  a  punishment  upon  the  person  who  has  committed  it. 

All  laws  should  be  therefore  made  to  commence  in  futuro,  and  be  no- 
tified before  their  commencement;  whicli  is  implied  in  the  term  **pr<»- 
scrihed.**  But  when  tliis  rule  is  in  the  usual  manner  notified,  or  prescribed, 
it  is  then  the  subject's  business  to  be  tlioroughly  acquainted  therewith ; 
for  if  ignorance  of  what  he  might  know  were  admitted  as  a  legitimate  ex- 
cuse, the  laws  would  be  of  no  effect,  but  might  always  be  eluded  with  im- 
punity. 

But  farther:  nmnicipal  law  is  '*a  rule  of  civil  conduct  prescribed  by 
the  supreme  power  in  a  state. *^  For  legislature,  as  was  before  observed,  is 
the  greatest  act  of  superiority  that  can  be  exercised  by  one  being  over 
another.  Wherefore  it  is  requisite  to  the  very  essence  of  a  law,  that  it  be 
made  by  the  supreme  power.  Sovereignty  and  legislature  are  indeed  con- 
vertible terms ;  one  cannot  subsist  without  the  other. 

Here  follows  a  short  Inquiry  concerning  the  nature  of  society  and  cIvU  govern- 
ment. The  wants  and  feui*s  of  Individuals  arc  the  only  true  and  natural  foundations 
of  society.  Society  originates  in  a  contract;  not  perhaps  formally  expressed  at  the 
first  Institution  of  the  state,  yet  always  to  be  Implied,  that  the  whole  should  protect 
all  its  parts  and  that  every  part  should  pay  ol>edience  to  tlie  will  of  the  whole.  There 
are  three  forms  of  Rovernment  recognized:  Democracy ^  where  the  sovereign  power 
is  lodged  In  an  aggregate  assembly  consihtingof  all  the  free  members  of  a  commu- 
nity. Aristocracy t  where  it  is  lodged  in  o  council,  composed  of  select  members.  Mon- 
archy ^  where  it  Is  entrusted  to  the  hands  of  a  single  person.  All  other  species  of  gov- 
ernment, say  political  writers  of  antiquity,  are  either  corruptions  of  or  reducible  to 
these  three. - 

From  what  has  been  advanced,  the  truth  of  the  former  branch  of  our 
definition,  is  (I  trust)  sufficiently  evident;  that  municipal  law  is  a  ruU  of 
civil  conduct  prescribed  by  the  supreme  power  in  a  state. ^*  I  proceed  now  to 
the  latter  branch  of  it;  that  it  is  a  rule  so  prescribed,  " commanding  what 
is  right f  and  prohibiting  what  is  wrong.** 

THK  PABTS  OF  A  LAW. 

Now  in  order  to  do  tliis  completely,  it  is  first  of  all  necessary  that  the 
boundaries  of  right  and  wrong  be  established  and  ascertained  by  law. 
And  when  this  is  once  done,  it  will  follow,  of  course,  that  it  is  likewise  the 
business  of  the  law,  considered  as  a  rule  of  civil  conduct,  to  enforce  these 
rights,  and  to  restrain  or  redress  these  wrongs.  It  remains  therefore  only 
to  consider  in  what  manner  the  law  is  said  to  ascertain  the  boundaries  of 
right  and  wrong ;  and  the  method  which  it  takes  to  command  the  one  and 
prohibit  the  other. 

For  this  purpose  every  law  may  be  said  to  consist  of  several  parts : 
one,  declaratory:  wherel)y  the  rights  to  be  observed,  and  the  wrongs  to 
be  eschewed,  are  clearly  defined  and  laid  down;  another,  directory: 
wliereby  the  subject  is  instructed  and  enjoined  to  observe  those  rights, 
and  to  abstain  from  the  commission  of  those  wrongs;  a  third,  remedial: 
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whereby  a  method  is  pointed  out  to  recover  a  man's  private  rights,  or  re- 
dress his  private  wrongs ;  to  which  may  be  added  a  fourth,  usually  termed 
the  sanction,  or  vindicatory  branch  of  the  law:  whereby  it  is  signified 
what  evil  or  penalty  shall  be  incurred  by  such  as  commit  any  public 
wrongs,  and  transgress  or  neglect  their  duty. 

THE  DECLARATORY  PART. 

With  regard  to  the  first  of  these,  the  declaratory  part  of  the  municipal 
law,  this  depends  not  so  much  upon  the  law  of  revelation  or  of  nature,  as 
upon  the  wisdom  and  will  of  tfje  legislator.  This  doctrine,  which  before 
.  was  slightly  touched,  deserves  a  more  particular  explication.  Those 
rights  then  which  God  and  nature  have  established,  and  are  therefore 
called  natural  rights,  such  as  are  life  and  liberty,  need  not  the  aid  of  hu- 
inhn  laws  to  be  ^lore  efTectually  invested  in  every  man  than  they  are ; 
neither  do  they  receive  any  additional  strength  when  declared  by  the  mu- 
nicipal laws  to  be  inviolable.  On  the  contrary,  no  human  legislature  has 
power  to  abridge  or  destroy  them,  unless  the  owner  shall  himself  commit 
some  act  that  amounts  to  a  forfeiture.  Neither  do  divine  or  natural  duties 
(such  as,  for  in^' lance,  the  worship  of  God,  the  maintenance  of  children, 
and  the  like)  receive  any  stronger  sanction  from  being  also  declared  to 
be  duties  by  the  law  of  the  land.  The  case  is  the  same  as  to  crimes  and 
nn^j^jemjanors,  thfit  ar^  forbidden  by  the  superior  laws,  and  therefore 
Afvip^^rimnLr^^  '^^^jiunu  sLumurdST,  Hiftft.^  and  perjury ;  ujiich  contract  no 
additional  turpitude  from  being  declared  unlawful  by  the  inferior  legisla- 
f:iire.  For  that  legislature  in  all  these  cases  acts  only,  as  was  before  ob- 
served, in  subordination  to  the  great  law-giver,  transcribing  and  publish- 
ing his  precepts.  So  that,  upon  the  whole,  the  declaratory  part  of  the 
municipal  law  htus  no  force  or  operation  at  all,  with  regard  to  actions  that 
are  naturally  and  intrinsically  right  or  wrong. 

But,  with  regard  to  things  in  themselves  indifferent,  the  case  is  en- 
tirely altered.  These  become  either  right  or  wrong,  just  or  unjust,  duties 
or  misdemeanors,  according  as  the  municipal  legislator  sees  proper,  for 
promoting  the  welfare  of  the  society,  and  more  efff (rtually  carrying  on  the 
purposes  of  civil  life.  Thus  our  own  common  law  has  declared,  that  the 
goods  of  the  wife  do  instantly  upon  marriage  become  the  property  and 
right  of  the  husband ;  and  our  statute  law  has  declared  all  monopolies  a 
public  offense:  yet  that  right,  and  this  offence,  have  no  foundation  in  na- 
ture, but  are  merely  created  by  the  law",  for  tlie  purposes  of  civil  society. 
And  sometimes,  where  the  thing  itself  has  its  rise  from  the  law  of  nature, 
the  particular  circumstances  and  mode  of  doing  it  become  right  or  wrong, 
as  t<ie  law  of  the  land  shall  direct.  Thus,  for  instance,  in  civil  duties : 
obedience  to  superiors  is  the  doctrine  of  revealed  as  well  as  natural  relig- 
ion; but  who  those  superiors  shall  be,  and  in  what  circumstances  or  to 
what  degrees  they  shall  be  obeyed,  it  is  the  province  of  human  laws  to 
determine.    And  so,  as  to  injuries  or  crimes,  it  must  be  left  to  our  own  legis- 
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lature  to  decide,  in  what  cases  the  seizing  another's  cattle  shall  amount 
to  a  trespass  or  a  theft ;  and  where  it  shall  be  a  justifiable  action,  as  when 
a  landlord  takes  them  by  way  of  distress  for  rent. 

THK  DIRBCTORT  PART. 

And  the  directory  stands  much  upon  the  same  footing;  for  this  virtu- 
ally includes  the  former,  the  declaration  being  usually  collected  from- the 
direction.  The  law  that  says  ''thou  shalt  not  steal,''  implies  a  declara- 
tion that  stealing  is  a  crime.  And  we  have  seen  that,  in  things  naturally 
indifferent,  the  very  essence  of  right  and  wrong  depends  upon  the  direc- 
tion of  the  laws  to  do  or  to  omit  them. 

THB  RBMEDIAL  PART. 

The  remedial  part  of  a  law  is  sq  necessary  a  consequence  of  the  for- 
mer two,  that  laws  must  be  very  vague  and  imperfect  without  it.  For  in 
vain  would  rights  be  declared,  in  vain  directed  to  be  observed,  if  there 
were  no  method  of  recovering  and  asserting  these  rights,  when  wrongfully 
f  withheld  or  invaded.  This  is  what  we  mean  properly,  when  we  speak  of 
the  protection  of  the  law. 

THE  VINDICATORY  PART. 

I  With  regard  to  the  sanction  of  laws,  or  the  evils  that  may  attend  the 

breach  of  public  duties;  it  is  observed,  that  human  legislators  have  for 
the  most  part  chosen  to  make  the  sanction  of  their  laws  rather  vindicatory 
than  remuneratory,  or  to  consist  rather  in  punishments,  than  in  actual 
particular  rewards. 

j  Of  all  the  parts  of  a  law  the  most  effectual  is  the  vindicatory.    For  it 

is  but  lost  labor  to  say,  *'do  this,  or  avoid  that,"  unless  we  also  declare, 
**  this  shall  be  the  consequence  of  your  non-compliance."  We  must  there- 
fore observe,  that  the  main  strength  and  force  of  a  law  consists  in  the  pen- 
alty annexed  to  it.  Herein  is  to  be  found  the  principal  obligation  of  hu- 
man laws. 

INTRRPRKTATIOlf  OF  LAWS. 

The  fairest  and  most  rational  method  to  interpret  the  will  of  the  legis- 
lator is  by  exploring  his  intentions  at  the  time  when  the  law  was  made, 
by  signs  the  most  natural  and  probable.  And  these  signs  are  either  the 
words,  the  context,  the  subject  matter,  the  effects  and  consequence,  or 
the  spirit  and  reason  of  the  law. 

1.  Words  are  generally  to  be  understood  in  their  usual  and  most 
known  signification ;  not  so  much  regarding  the  propriety  of  grammar,  as 
their  general  and  popular  use.  Again,  terms  of  art,  or  technical  terms, 
must  be  taken  according  to  the  acceptation  of  the  learned  in  each  art, 
trade,  and  science. 

2.  If  words  happen  to  be  still  dubious,  we  may  establish  their  mean- 
ing from  the  context ,  with  which  it  may  be  of  singular  use  to  compare  a 
word,  or  a  sentence,  whenever  they  are  ambiguous,  equivocal,  or  intricate. 
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Thus  the  proeme  or  preamble,  is  often  called  in  to  help  the  construction 
of  an  act  of  parliament.  Of  the  same  nature  and  use  is  the  comparison  of 
a  law  with  other  laws,  that  are  made  by  the  same  legislator,  that  have 
some  affinity  with  the  subject,  or  that  expressly  relate  to  the  same  point. 
Thiis,  when  the  law  of  England  declares  murder  to  be  felony  without 
benefit  of  clergy,  we  must  resort  to  the  same  law  of  England  to  learn  what 
the  benefit  of  clergy  is. 

3.  _  As  to  the  subject  matter »  words  are  always  to  be  understood  as 
having  a  regard  thereto,  for  that  is  always  supposed  to  be  in  the  eye  of  the 
legislator,  and  all  his  expressions  directed  to  that  end. 

4.  _  As  to  the  efects  and  consequence,  the  rule  is,  that  where  words 
bear  either  none,  or  a  very  absurd  signification,  if  literally  understood, 
we  must  a  little  deviate  from  the  received  sense  of  them. 

5.  But,  lastly,  the  most  universal  and  effectual  way  of  discovering 
the  true  meaning  of  law,  when  the  words  are  dubious,  is  by  considering 
the  reason  and  spirit  of  it;  or  the  cause  which  moved  the  legislator  tb 
enact  it.  For  when  this  reason  ceases,  the  law  itself  ought  likewise  to 
cease  with  it. 

KtiPlTT. 


From  this  method  of  interpreting  laws  by  the  reason  of  them,  arises 
what  we  call  equity,  which  is  thus  defined  bv  Grotius :  **  the  correction  of 
that  wherein  the  law  (by  reason  of  it^  univfir^ality^  is  deficient."  For, 
since  in  laws  all  cases  cannot  be  foreseen  or  expressed,  it  is  necesaary  that, 
when  the  general  decrees  of  the  law  come  to  be  applied  to  particular 
cases,  thftre  yhnn\fj|  hp  pnmftw^)^^^^  ft  POWer  vested  of  defining  tl)nfift  nii^- 

juimataDCfia*  which  (had  they  been  foreseen)  the  legislator  himself  woula' 
have  expressed. 
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SYNOPSIS  OF  SECTION  III. 

OF  THB  LAWS  OF  ENGLAKD. 

1.  Source. 

2.  Where  Found 


1 

C    2. 


I.  Records  of  Courts. 


Treaties  of  Learned  Sages  of  the  law. 


8.  Why  so  Called. 

G 
Customs 


'I.  General   1 1.  Nature  and  how  known. 


4.  Includes   •< 


2.  Particular 
Customs 


I  2.  As  to  Precedents. 

r  1.  Continued. 
2.  Peaceable. 
8.  Reasonable. 


1.  Examples 

2.  Requisites  < 


4.  C'ertain. 

5.  Compulsory. 

6.  Consistent. 


8.  Particular 
Laws 


1.  General. 

2.  Special. 
8.  Public. 

4.  Private. 

5.  Relation  to  Common  Law 


1.  Civil  Law 


I  2. 


,  2.  Canon  Law 


(  2. 


Nature. 
Composition. 
1.    Nature. 
Where  used. 


(  2. 


1.  Declaratory. 


6.  Construction  of 


I  2. 


Remedial. 
Three  Points  to  be  Considered. 
Rules  of. 


SECTION  III. 

OF  THE  LAWS  OF  ENGLAND. 


03-03. 
HrHICIPAL  LAW.    DIVISIONS. 

The  municipal  law  of  England,  or  tlie  rule  of  civU  conduct  prescribed 
to  the  inliabitants  of  this  kingdom,  may  with  sufficient  propriety  be 
divided  into  two  kinds:  the  lex  non  scnptg,  the  unwritten,  or  common 
law  ;  and  tlie  lex  scrivia,  the  written,  or  statute  law. 

THE  UNWRITTEN  LAWS. 

The  lex  non  scriptaf  or  unwritten  law,  includes  not  only  general  cus- 
toms,  or  the  common  law  properly  so  called ;  but  also  the  particular  cuh- 
toms  of  certain  parts  of  the  kingdom ;  and  likewise  those  particular  laws, 
that  are  by  custom  observed  only  in  certain  courts  and  jurisdictions. 

When  I  call  these  parts  of  our  law  leges  non  scripttej  I  would  not  be 
understood  as  if  all  those  laws  were  at  present  merely  oral,  or  communi- 
cated from  the  former  ages  to  the  present  solely  by  word  of  mouth.    It  is 


Sec.  hi.]  OF  THE  LA.WS  OF  ENGLAND.  9 

true  indeed  that,  in  the  profound  ignorance  of  letters,  which  formerly 
overspread  the  whole  western  world,  all  laws  were  entirely  traditional, 
for  this  plain  reason,  because  the  nations  among  which  they  prevailed 
had  but  little  idea  of  wfiting.  Thus  the  British  as  well  as  the  Gallic 
Druids  ccuninitted  all  their  laws  as  well  as  learning  to  memory.  But,  with 
us,  at  pi^feft^tTie  monuments  an^  fividpnrfiff  ^f  nnr  ippnl  ^^i^^oms  are  con- 
tained in  the  records  of  the  several  courts  of  justice  in  hooka  of  rpport-H 
and  judicial  dpriwiona,  und  in  the  treatisefl  of  learned  sages  of  the  profes- 
sion, preserved  and  handed  down  to  us  from  the  times  of  highest  an t i quity . 
However,  I  therefore  style  these  parts  of  our  law  leges  non  scriptXt  because 
their  original  institution  and  authority  are  not  set  down  in  writing,  as  acts 
of  parliament  are,  but  they  receive  their  binding  power,  and  the  force  of 
laws,  by  long  and  immemorial  usage  and  by  their  universal  reception 
throughout  the  kingdom. 

Here  follows  a  discii8.sion  of  the  origin  of  EngliRh  Common  Law.  It  Is  of  mixed 
origin,  coming  from  the  Briton,  the  Roman,  the  Pict,  the  Saxon,  the  Dane  and  the 
Norman.  It  is  therefore  of  compound  nature.  The  first  compilation  of  ttiese  cus- 
toms was  doubtless  the  Dome  Book^  compiled  under  the  direction  of  King  A.lfrcd.  It 
is  little  more  than  a  collection  of  punishments  for  offenses.  Said  to  be  still  in  exist- 
ence. Afler  the  invasion  of  the  Danes  It  fell  Into  disuse  and  In  the  eleventh  contury 
there  were  three  principal  systems  of  laws  prevailing  in  different  districts.  1.  The 
Mercian  LaM's.  2.  The  West  Saxon  Laws.  3.  The  Danish  I^w.  Outof  these  King 
Edward  the  Confessor  extracted  one  uniform  system  which  was  merely  a  revised 
edition  of  Alfred's  code. 

But  though  this  is  the  most  likely  foundation  of  this  collection  of 
maxims  and  customs,  yet  the  maxims  and  customs,  so  collected,  are  of 
higher  antiquity  than  memory  or  history  can  reach :  nothing  being  more 
difficult  than  to  ascertain  the  precise  beginning  and  first  spring  of  an 
ancient  and  long  established  custom.  Whence  it  is  that  in  our  law  the 
goodness  of  a  custom  depends  upon  its  having  been  used  time  out  of  mind ; 
or,  in  the  solemnity  gf  our  legal  phrase,  time  whereof  the  memory  of  man 
runneth  not  to  tlie  contrary.  This  it  is  that  gives  it  its  weight  and 
authority ;  and  of  this  nature  are  the  maxims  and  customs  which  compose 
the  common  law,  or  lex  non  scriptay  of  this  kingdom. 

KINDS  OF  UNWRITTEN  LAW. 

This  unwritten,  or  common  law,  is  properly  distinguishable  into  three 
kinds:  1.  General  customs ;  which  are  the  universal  rule  of  the  whole 
kirgdom,  and  form  the  common  law,  in  its  stricter  and  more  usual  signifi- 
cation. 2.  Particular  cu stouts ;  which,  for  the  most  part,  affect  only  the 
inhabitants  of  particular  districts.  3.  Certain  particular  laws ;  which,  by 
custom,  are  adopted  and  used  by  some  particular  courts,  of  pretty  general 
and  extensive  jurisdiction. 

fiKNKRAL  CU8TOH8. 

I.  As  to  general  customs,  or  the  common  law,  properly  so  called; 
this  is  that  law,  by  which  proceedings  and  determinations  in  the  king's 
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ordinary  courts  of  justice  are  guided  and  directed.  This,  for  the  most 
party  settles  the  course  in  which  lands  descend  by  inheritance ;  the  man- 
ner and  form  of  acquiring  and  transferring  property ;  the  solemnities  and 
obligation  of  contracts ;  the  rules  of  expounding  wills,  deeds,  and  acts  of 
parliament;  the  respective  remedies  of  civil  injuries;  the  several  species 
of  temporal  offenses,  with  the  manner  and  degree  of  punishment ;  and  an 
infinite  number  of  minuter  particulars,  which  diffuse  themselves  as  exten- 
sively as  the  ordinary  distribution  of  common  justice  requires. 

How  are  these  customs  or  maxims  to  be  known,  and  by  whom  is  their 
validity  to  be  determined?  Tb^flS^fiti^*  bv  the  judges  jn  the  several 
courts  of  justice.  They  are  the  depositaries  of  the  laws ;  the  living  ora- 
cles, who  must  decide  in  all  cases  of  doubt,  and  who  are  bound  by  an 
oath  to  decide  according  to  the  law  of  the  land.  And,  indeed,  these  judi- 
cial decisions  are  the  principal  and  most  authoritative  evidence  that  can 
be  given,  of  the  existence  of  such  a  custom  as  shall  form  a  part  of  the 
common  law.  The  judgment  itself,  and  all  the  proceedings  previous 
thereto,  are  carefully  registered  and  preserved,  under  the  name  oi^ecords^ 
^in  public  repositories  set  apart  for  that  particular  purposQ :  and  to  them 
frequent  recourse  is  had  when  any  critical  question  arises  in  the  deter- 
mination of  which  former  precedents  may  give  light  or  assistance.^ For 
it  is  an  established  rule  to^_abide  by  former  precedents,  where  the  same 
points  come  again  in  JiligaU^m  t  as  well  to  keep  the  scale  of  juctice  even 
and  steady,  and  not  liable  to  waver  with  every  new  judge's  opinion ;  as 
also  because  the  law  in  that  case  being  solemnly  declared  and  determined, 
what  before  was  uncertain,  and  perhaps  indifferent,  is  now  become  a  per- 
manent rule,  which  is  not  in  the  breast  of  any  subsequent  judge  to  alter  or 
vary  from  according  to  his  private  sentiments ;  he  being  sworn  tojie terming 
nOtr^cordiiig  to  his  owtl  phvaie  judgMeut,  but  according  to  the  known 
lays  and  custojns  of  the  land ;  not  delegated  to  pronounce  a  new  law,  but 
to  maintain  and  expound  the  old  one.  Yet  this  rule  admits  of  exception, 
where  the  former  determination  is  most  evidently  contrary  to  reason; 
much  more  if  it  be  clearly  contrary  to  the  divine  law.  But  even  in  such 
cases  the  subsequent  judges  do  not  pretend  to  make  a  new  law,  but  to 
vindicate  the  old  one  from  misrepresentation.  For  if  it  be  found  that  the 
former  decision  is  manifestly  absurd  or  unjust,  it  is  declared,  not  that  such 
a  sentence  was  bad  Icm^  but  that  it  was  not  law  ;  that  is,  that  it  is  not  the 
established  custom  of  the  realm,  as  has  been  erroneously  determined. 

RULE  AS  TO  PRBCBDENTS. 

must  be  followed,  unless  flatly  absurd  or^  unjust ;  for  though  their  reason 


be  not  obvious  at  first  view,  yet  we  owe  such  a  deference  to  former  times 
as  not  to  suppose  that  they  acted  wholly  without  consideration. 

The  decisions  therefore  of  courts  are  held  in  the  highest  regard,  and 
are  not  only  preserved  as  authentic  records  in  the  treasuries  of  the  several 
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courts,  but  are  handed  out  to  public  view  in  the  numerous  volumes  of 
reports  which  furnish  the  lawyer's  library.  These  reports  are  histories 
of  the  several  cases,  with  a  short  summary  of  the  proceedings,  which  are 
preserved  at  large  in  the  record ;  the  arguments  on  both  sides,  and  the 
reasons  the  court  gave  for  its  judgment ;  taken  down  in  short  notes  by 
persons  present  at  the  determination.  And  these  serve  as  indexes  to,  and 
also  to  explain  the  records,  which  always,  in  matters  of  consequence  and 
nicety,  the  judges  direct  to  be  searched. 

The  aathor  preceeds  to  say  that  the  reports  are  extant  In  a  regular  series  ftt>m  the 
re1|^  of  King  Edward  the  Second  Inclusive.  They  were  up  to  Henry  VI II  published 
yearly  and  are  known  as  year  books.  Bome  of  the  most  valuable  of  the  reports  are 
thof«e  published  by  Lord  Chief  Justice  Coke.  Attention  is  called  to  other  authors  in 
whose  publications  are  to  be  found  the  evidences  of  early  decisions,  as  Olanvll  and 
Bracton,  Briiton  and  Fleta,  Henghani  and  Littleton,  Statham,  Brooke,  Fltzherbert, 
Stanndforde  and  Coke.  These  treatises  are  cited  as  authority  and  are  evidence  that 
cases  have  fomierly  happened,  In  which  such  and  such  points  were  determined. 
Reference  is  also  made  to  the  great  regard  for  custom  shown  in  the  Roman  Law. 

PARTICULAR  CUSTOMS. 

11.  The  second  branch  of  the  unwritten  laws  of  England  are  partic- 
ular customs,  or  laws,  which  affect  only  the  inhabitants  of  particular  dis- 
tricts. 

These  particular  customs,  or  some  of  them,  are  without  doubt  the 
remains  of  that  multitude  of  local  customs  before  mentioned,  out  of  which 
the  common  law,  as  it  now  stands,  was  collected  at  first  by  king  Alfred, 
and  afterwards  by  king  Edgar  and  Edward  the  confessor ;  each  district 
mutually  sacrificing  aome  of  its  own  special  usages,  in  order  that  the 
whole  kingdom  might  enjoy  the  benefit  of  one  uniform  and  universal 
\  system  of  laws.  But  for  reasons  that  have  been  now  long  forgotten,  par- 
ticular counties,  cities,  towns,  manors,  and  lordships,^  were  very  early 
indulged  with  the  privilege  of  abiding  by  their  own  customs,  in  contra- 
distinction to  the  rest-of  the  nation  at  large ;  which  privilege  is  confirmed 
to  them  by  several  acts  of  parliament. 

Such  is  the  custom  of  gavelkind  in  Kent,  and  some  other  parts  of  the 
kingdom,  (though  perhaps  ip  was  also  general  till  the  Norman  conquest,) 
which  ordains  among  other  things,  that  not  the  eldest  son  only  of  the 
father  shall  succeed  to  his  inheritance,  but  all  the  sons  alike ;  and  that, 
though  the  ancestor  be  attainted  and  hanged,  yet  the  heir  shall  succeed 
to  his  estate  without  any  escheat  to  the  lord.  Such  is  the  custom  that 
prevails  in  divers  ancient  boroughs,  and  therefore  called  borough- 
English,  that  the  youngest  son  shall  inherit  the  estate,  in  preference  to 
all  his  elder  brothers.  Such  is  the  custom  in  other  boroughs,  that  a 
widow  shall  be  entitled,  for  her  dower,  to  all  her  husband's  lands;  where- 
as, at  the  common  law,  she  shall  be  endowed  of  one-third  part  only.  Such 
are  many  particular  customs  within  the  city  of  London,  with  regard  to 
trade,  apprentices,  widows,  orphans,  and  a  variety  of  other  matters.    All 
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these  are  contrary  to  the  general  law  of  the  land,  and  are  good  only  by 
special  usage ;  though  the  customs  of  London  are  also  confirmed  by  act  of 
parliament. 

To  this  head  may  most  properly  be  referred  a  particular  system  of 
customs  used  only  among  one  set  of  the  king's  subjects  called  the  custom 
of  merchants,  qt  lex  mercatoria^'  which,  however  diflferent  from  the  gen- 
eral rules  of  the  common  law,  is  yet  ingrafted  into  it,  and  made  a  part  of 
it;  being  allowed,  for  the  benefit  of  trade,  to  be  of  the  utmost  validity  in 
all  commercial  transactions. 

RULES  RRLATING  TO  PARTICULAR  fURTOHN. 

The  rules  relating  to  particular  customs  regard  either  the  proof  of 
their  existence;  their  legality  when  proved;  or  their  usual  method  of 
allowance.    And  first  we  will  consider  the  rules  of  proof, 

PROOF  OF  CUSTOMS. 

As  to  gavelkind,  and^orough-English,  the  law  takes  particular  notice 
of  them,  and  there  is  no  occasion  to  prove  that  such  customs  actually  exist, 
but  only  that  the  lands  in  question  are  subject  thereto.  All  other  private 
custems  must  be  particularly  pleaded,  and  as  well  the  existence  of  such 
customs  must  be  shown,  as  that  the  thing  in  dispute  is  within  the  custom 
alleged. 

When  a  custom  is  actually  proved  to  exist,  the  next  inquiry  is  into  the 
legality  of  it;  for  if  it  is  not  a  good  custom,  it  ought  to  be  no  longer  used. 
** Malus  U8U8  abolendns  est'*  is  an  established  maxim  of  the  law. 

RE<{UI8ITKS  TO  LECIALITY  OF  A  PARTICULAR  CUSTOM. 

To  make  a  particular  custom  good,  the  following  are  necessary  requi- 
sites : 

1.  Tliat  it  have  been  used  so  long,  that  the  memory  of  man  runneth 
not  to  the  contrary.  So  that,  if  anyone  can  show  the  beginning  of  it,  it 
is  no  good  custom.  For  which  reason  no  custom  can  prevail  against  an 
express  act  of  parliament,  since  the  statute  itself  is  a  proof* of  a  time 
when  such  a  custom  did  not  exist. 

2.  It  must  have  been  continued.  Any  interruption  would  cause  a 
temporary  ceasing;  the  revival  gives  it  a  n^w  beginning,  which  will  be 
within  time  of  memory,  and  thereupon  the  custom  will  be  void.  But  this 
must  be  understood  with  regard  to  an  interruption  of  the  right ;  for  an 
interruption  of  the  possession  only,  for  ten  or  twenty  years,  will  not  destroy 
the  custom. 

3.  It  must  have  been  peaceable^  and  acquiesced  in ;  not  subject  to 
j      contention  and  dispute.    For  as  customs  owe  their  original  to  c(mmion 

consent,  their  being  immemorially  disputed  either  at  law  or  otherwise,  is 

a  proof  tliat  such  consent  was  wanting. 
/  4.    Customs  must  be  reasonable;  or  rather,  taken  negatively,  they 

!     must  not  be  unreasonable. 

5;    Customs  ought  to  be  certain. 
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6.  Customs,  though  established  by  consent,  mnst  be  (when  estab- 
lished) compulsory;  and  not  left  to  the  option  of  every  man,  whether  he 
will  use  tliem  or  no. 

7.  Lastly,  custom^  must  be  consistent  with  each  other :  one  custom 
cannot  be  set  up  in  opposition  to  another.  For  if  both  are  really  customs, 
then  both  are  of  equal  antiquity,  and  both  established  by  mutual  con- 
sent; which  to  say  of  contradictory  customs  is  absurd. 

Customs,  in  derogation  of  the  common  law,  must  be  construed  strictly. 

PARTICl  LAB  LAWS.  y^.^^^-^'^^ «  "^  ^^^  -—     /'    •  *  '  ^  * 

III.  The  tliird  branch  of  them  {Leges  nan  Scriptie)  are  those  particu- 
lar laws,  which  by  custom  are  adopted  and  used  only  in  certain  peculiar 
courts  and  jurisdictions.  And  by  these  I  understand  the  civil  and  canon 
laws. 

THF.  CITIL  LAW. 

By  the  civil  law,  absolutely  taken,  is  generally  understood  the  civil  or 
municipal  law  of  the  Koman  empire,  as  comprised  in  the  institutes,  the 
code,  and  the  digest  of  the  emperor  Justinian,  and  the^novel  constitutions 
of  himself  and  some  of  his  successors. 

It  consists  of,  L  The  institutes,  which  contain  the  elements  or  first 
principles  of  the  Roman  law,  in  four  books.  2.  The  digests  or  pandects, 
in  fifty  books ;  containing  the  opinions  and  writings  of  eminent  lawyers, 
digested  in  a  systematical  method.  3.  A  new  code,  or  collection  of  im- 
perial constitutions,  in  twelve  books;  the  lapse  of  a  whole  century  having 
rendered  the  former  code  of  Theodosius  imperfect.  4.  The  novels,  or 
new  constitutions,  posterior  in  time  to  the  other  books,  a\d  amounting  to 
a  supplement  to  the  code ;  containing  new  decrees  of  successive  emperors, 
as  new  questions  happen  to  arise.  These  form  the  body  of  Roman  law, 
or  corpus  juris  civiliSf  as  published  about  the  time  of  Justinian;  which, 
however,  fell  soon  into  neglect  and  oblivion,  till  about  the  year  1130,  when 
a  copy  of  the  digests  was  found  at  Amalfi,  in  Italy ;  which  accidept,  con- 
curring with  the  policy  of  the  Roman  ecclesiastics,  suddenly  gave  new 
vogue  and  authority  to  the  civil  law,  introduced  it  into  several  nations, 
and  occasioned  that  mighty  inundation  of  voluminous  comments,  with 
which  this  system  of  law,  more  than  any  other,  is  now  loaded. 

THE  CANON  LAW. 

The  canon  law  is  a  body  of  Roman  ecclesiastical  law,  relative  to  such 
matters  as  that  church  either  has,  or  pretends  to  have,  the  proper  juris- 
diction over.  This  is  compiled  from  the  opinions  of  the  ancient  Latin 
fathers,  the  decrees  of  general  councils,  and  the  decretal  epistles  and 
bulls  of  the  holy  see. 

According  to  Blnck8tone  there  are: 

f  1.  Ecclesiastical  Courts,  Courts  of  the 
Four  ppectes  of  Courts  in  which  the   |  Archbishops  and  Bishops, 

civil  and  canon  laws  are  permitted  under  <   2.  The  Military  Courts. 


different  restrictions  to  be  used.  |   3.  Tiie  Courts  of  Admiralty. 

Courts  of  the  two  Universities. 
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The  more  minate  consideration  of  these  will  fall  properly  under  that 
part  of  these  colnln^ntarie8  which  treats  of  the  jurisdiction  of  courts.  It 
will  suffice,  at  present,  to  remark  a  few  particulars  relative  to  them  all, 
which  may  serve  to  inculcate  more  strongly  the  doctrine  laid  down  con- 
cerning them. 

1.  And,  first,  the  courts  of  common  law  have  the  superintendency 
over  these  courts;  to  keep  them  within  their  jurisdictions,  to  determine 
wherein  they  exceed  them,  to  restrain  and  prohibit  such  excess,  and,  in 
case  of  contumacy,  to  punish  the  ofiicer  who  executes,  and  in  some  cases 
the  judge  who  enforces,  the  sentence  so  declared  to  be  illegal. 

2.  The  common  law  has  reserved  to  itself  the  exposition  of  all  such 
acts  of  parliament  as  concern  either  the  extent  of  these  courts,  or  the 
matters  depending  before  them.  And  therefore,  if  these  courts  either  re- 
fuse to  allow  these  acts  of  parliament,  or  will  expound  them  in  any  other 
sense  than  what  the  common  law  puts  upon  them,  the  king's  courts  at 
Westminster  will  grant  prohibitions  to  restrain  and  control  them. 

An  appeal  lies  from  all  these  courts  to  the  king,  in  the  last  resort ; 
which  proves  that  the  jurisdiction  exercised  in  them  is  derived  from  the 
crown  of  England,  and  not  from  any  foreign  potentate,.or  intrinsic  author- 
ity of  their  own,-^And  from  these  three  strong  marks  and  ensigns  of 
superiority,,  it  appears  beyond  a  doubt  tliat  the  civil  and  canon  laws, 
though  admitted  in  some  cases  by  custom  in  some  courts,  are  only  sub- 
ordinate, and  leges  sub  gravioH  tege;  and  that,  thus  admitted,  restrained, 
altered,  new-modelled,  and  amended,  they  are  by  no  means  with  us  a 
distinct  independent  species  of  laws,  but  are  inferior  branches  of  the  cus- 
tomary or  unwritten  laws  of  England  properly  called  the  king's  ecclesias- 
tical, the  king's  military,  the  king's  maritime,  or  the  king's  academical 
laws. 

THE  WRITTEN  LAW8. 

Let  us  next  proceed  to  the  lege9  seriptas,  the  written  laws  of  the  king- 
dom, which  are  statutes,  acts,  or  edicts,  made  by  the  king's  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons  in  parliament  assembled.  The  oldest  of  these  now  extant,  and 
^  printed  in  our  statute  books,  is  the  famous  magna  chartaf  as  confirmed  in 
parliament  9  Hen.  III.,  though  doubtless  there  were  many  acts  before 
that  time,  the  records  of  which  are  now  lost,  and  the  determinations  of 
them  perhaps  at  present  currently  received  for  the  maxims  of  the  old 
common  law. 

The  manner  of  making  these  statutes  will  be  better  considered  here- 
after, when  we  examine  the  constitution  of  parliaments.  At  present  we 
will  only  take  notice  of  the  different  kinds  of  statutes,  and  of  some  gen- 
eral rules  with  regard  to  their  construction. 

KIND8  OF  STATUTES. 

First,  as  to  their  several  kinds.    Statutes  are  either  general  or  special, 
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public  or  private,  A  general  or  public  act  is  an  universal  rule,  that  regards 
the  whole  community ;  and  of  this  the  courts  of  law  are  bound  to  take 
notice  judicially  and  ex  officio;  without  the  statute  being  particularly 
pleaded,  or  formally  set  forth  by  the  party  who  claims  an  advantage 
under  it.  Special  or  private  acts  are  rather  exceptions  than  rules,  being 
those  which  only  operate  upon  particular  persons  and  private  concerns, 
and  of  these  the  judges  are  not  bound  to  take  notice  unless  they  be  form- 
ally shown  and  pleaded. 

A8  BKLATBD  TO  THK  COMMON  LAW. 

Statutes  also  are  either  declaratory  of  the  common  law,  or  remedial  of 
some  delects  therein.  Declaratory,  where  the  old  custom  of  the  kingdom 
fs  almost  fallen  int^Tdisuse,  or  become  disputable ;  in  which  cas^  the  paf- 
liament  has  thought  proper,  in  perpeiuum  rei  testimonium,  and  for  ^void- 
ing all  doubts  and  difficulties,  to  declare  what  the  common  law  is  and 
ever  hath  been.  Remedial  statutes  are  those  which  are  made  to  supply 
such  defects,  and  abridge  such  superfluities  in  the  common  law,  as  arise 
either  from  the  general  imperfection  of  all  human  laws,  from  change  of 
time  and  circumstances,  from  the  mistakes  and  unadvised  determinations 
of  unlearned  (or  even  learned)  judges,  or  from  any  other  cause  whatso- 
ever. And  this  being  done,  either  by  enlarging  the  common  law,  where 
it  was  too  narrow  and  circumscribed,  or  by  restraining  it  where  it  was  too 
lax  and  luxuriant,  hath  occasioned  another  subordinate  division  of  reme- 
dial acts  of  parliament  into  enlarging  bxi^  restraining  statutes. 

RCLKS  FOB  C0N8TBUCTin.^  OF  8TATIJTK8. 

Secondly,  the  rtjes  to  be  observed  with  regard  to  tjie  construction  o 
statutes  are  principally  these  which  follow. 

1.  There  are  three  points  to  be  considered  in  the  construction  of  all 
remedial  statutes  ijhe^oldlaw,  the^nisphief,  and  thexfimedjr;  that  is,  how 
the  common  law  stood  at  the  making  of  the  act ;  what  the  mischief  was, 
for  which  the  common  law  did  not  provide ;  and  what  remedy  the  parha- 
ment  hath  provided  to  cure  this  mischief.  And  it  is  the  business  of  the 
judges  so  to  construe  the  act  as  to  suppress  the  mischief  and  advance  the 
remedy. 

2.  A  Statute,  which  treats  of  things  or  persons  of  an  inferior  rank, 
cannot  by  any  general  words  be  extended  to  those  of  a  superior. 

3.  Penal  statutes  must  be  construed  strictly. 

4.  Statutes  against  frauds  are  to  be  liberally  and  beneficially  ex- 
pounded. This  may  seem  a  contradiction  to  the  last  rule ;  most  statutes 
against  frauds  being  in  their  consequences  penal.  But  this  difierence  is 
here  to  be  taken,  where  the  statute  acts  upon  the  offender,  and  inflicts  a 
penalty,  as  the  pillory  or  a  fine,  it  is  then  to  be  taken  strictly ;  but  when 
the  statute  acts  upon  the  offence,  by  setting  aside  the  fraudulent  transac- 
tion, here  it  is  to  be  construed  liberally. 
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5.  One  part  of  a  statute  ^nust.bo  so  construed  by  another,  that  the 
whole  may  (if  possible)  stand !^Mf  re^  rha08  valeat^  quampereat. 

6.  A  savin jf,  totally  repughanl  to  the  body  of  the  act  is  void. 

7.  Where  the  common  law  and  a  statute  differ,  the  common  law  gives 
place  to  the  statute;  and  an  old  statute,  ^ives  place  to  a  new  onje.  And 
this  upon  a  general  principle  of  univerfejariaWj'that"?^^'^'^  posteriores  prior- 
e.8  contrarias  ahrogantr^'^CQnsonsLr^  to  whi(cb.it  was  laid  down  by  a.  law  of 
the  twelve  tables  at  Ronife,  that  '^guodt  pop Ulus  postremum  jussitf  id  jus 
raium  erffo.*^''Butfiii8  is  to  be  understood  only  when  the  latter  statute  is 
couched  in  negative  terms,  or  where  its  matter  is  so  clearly  repugnant 
that  it  necessarily  implies  a  negative.  But  it  both  acts  be  merely  affirm- 
ative, and  the  substance  such  that  both  may  stand  together,  here  the 
latter  does  not  repeal  the  former,  but  they  shall  both  have  a  concurrent 
efficacy.  If  by  a  former  law  an  offence  be  indictable  at  the  quarter-ses- 
sions, and  a  later  law  makes  the  same  offence  indictable  at  the  assizes, 
here  the  jurisdiction  of  the  sessions  is  not  taken  away,  but  both  have  a 
concurrent  jurisdiction,  and  the  offender  may  be  prosecuted  at  either:  un- 
less the  new  statute  subjoins  express  negative  words,  as,  that  the  offence 
shall  be  indictable  at  the  assizes,  and  not  elsewhere. 

8.  If  a  statute,  that  repeals  another,  is  itself  repealed  afterwards,  the 
first  statute  is  hereby  revived,  without  any  formal  words  for  that  pur- 
pose. 

9.  Acts  of  parliament  derogatory  from  the  power  of  subsequent  par- 
liaments bind  not. 

30.  Lastly,  acts  of  parliament  that  are  impossible  to  be  performed 
are  of  no  validity,  and  if  there  arise  out  of  them  collaterally  any  absurd 
consequences,  manifestly  contradictory  to  common  reason,  they  are  with 
regard  to  those  collateral  consequences,  void. 

THE  PROVINCE  OF  EQUITY. 

These  are  the  several  grounds  of  the  Laws  of  England;  over  and 
above  which,  equity  is  also  frequently  called  in  to  assist,  to  moderate, 
and  to  explain  tliem.  W^hat  equity  is,  and  how  impossible  in  its  very 
essence  to  be  reduced  to  stated  rules,  hath  been  shown  in  the  preceding 
section.  I  shall  therefore  only  add,  that  (besides  the  liberality  of  senti- 
ment with  which  our  common  law  judges  interpret  acts  of  parliament, 
and  such  rules  of  the  unwritten  law  as  are  not  of  a  positive  kind)  there 
are  also  peculiar  courts  of  equity  established  for  the  benefit  of  the  sub- 
ject :  to  detect  bi^pn^  frai^da  and  concealments^  which  the  process  of  the 
courts  of  law  is  not  adaptp^l  t^  rftach;  lo  enforce  the  execution  of  such 

fts  are  binding  jn  rrmaf^ipnf^p^^  thoujgh  not 


matters  nf  tr^ist  and  confide] 

cognizable  in  a  comLof  law:  tn^l^liver  from  such  dangers  as  are  owim 
T|iiRfnrtnne  or  oversight;  and  to  give  a  more  specific  relief,  and  more 
adapted  to  thp  nircimistances  of  the  case,  than  can  always  be  oiiahifid-iy 
the.^enerality  of  the  rules  of ^the  ^^^iti^^*^  ft**  ^^^IB^"^  laUT     This  is  the 
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business  of  our  courts  of  equity,  which,  however,  are  only  conversftnt  in 
matters  of  property.  For  the  freedom  of  our  constitution  will  not  permit, 
that  in  criminal  cases  a  power  should  be  lodged  in  any  judge,  to  construe 
the  law  otherwise  than  according  to  the  letter.  This  caution,  i^  hi le  it 
admirably  protects  the  public  liberty,  can  never  bear  hard  upon  individ- 
uals. A  man  cannot  suffer  inor^e  punishment  than  the  law  assigns,  but  he 
,  may  suffer  lea^.  The  laws  cannot  be  strained  by  partiality  to  inflict  a 
penalty  beyond  what  the  letter  will  warrant ;  but,  in  cases  where  the 
letter  induces  any  apparent  hardship,  the  crown  has  the  power  to  pardon. 


SECTION  IV. 

OF  THE  COUNTRIES  SUBJECT  TO  THE  LAWS  OF  ENGLAND. 

03-180. 

The  kingdom  of  England,  over  which  our  municipal  laws  have  juris- 
diction, includes  not,  by  the  common  law,  either  Wales,  Scotland,  or 
Ireland,  or  any  other  part  of  the  king's  dominions,  except  the  territory  of 
England  only.  And  yet  the  civil  laws  and  local  customs  of  this  territory 
do  now  obtain,  in  part  or  in  all,  with  more  or  less  restrictions,  in  these 
and  many  other  adjacent  countries ;  of  which  it  will  be  proper  first  to  take 
a  review,  before  we  consider  the  kingdom  of.  England  itself,  the  original 
and  proper  subject  of  these  laws. 

« 

This  section  Is  mainly  historical. 

As  to  Wsles.— The  country  remained  practically  independent  until  the  reign  of 
Edward  the  first.  Their  laws,  however,  for  some  time  remained  distinct  and  pecu> 
liar,  and  not  until  2f7  Henry  VIII  were  the  Welch  admitted  to  a  thorough  communi- 
cation of  laws  with  the  subjects  of  England. 

As  to  SeotlsBd.— The  union  of  crowns  took  place  on  the  accession  of  King  James 
VI.  Still  for  over  a  century  she  remained  a  separate  and  distinct  kingdom.  As 
both  kingdoms  were  anciently  under  the  same  government  there  was  considerable 
/^semblance  In  their  laws.  The  union  was  completed  In  1707  when  twenty-live  arti- 
cles of  union  were  agreed  to  by  both  nations.  By  these  articles  the  laws  of  trade, 
customs  and  the  excise  were  made  the  same.  All  other  laws  of  Scotland  remained 
In  force,  though  alterable  by  the  parliament  of  Great  Britain. 

As  to  IrelsDd.— England  and  Ireland  are  (in  time  of  B.)  distinct  kingdoms,  al- 
though the  latter  Is  subordinate  to  the  former.  In  general  they  agree  in  their  laws. 
At  the  time  of  Ireland's  conquest  In  the  reign  of  Henry  II  they  were  governed  by 
what  was  called  the  Brehan  law.  King  John  afterwards  carried  the  English  law 
into  Ireland  and  Is  said  to  have  ordained  and  established  that  Ireland  should  be 
governed  by  the  laws  of  England.  By  6  G^o.  i.  c,  5  it  is  declared  that  the  king's 
majesty  with  the  consent  of  the  lords  and  commons  of  Great  Britain  In  Parliament, 
hath  power  to  make  laws  to  bind  the  people  of  Ireland. 

Heveral  pages  are  devoted  to  the  relation  of  the  laws  of  England  to  certain  is- 
lands of  the  sea  and  the  colonies. 
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Ai  to  ColoBlei,  with  respect  to  their  Interior  polity,  there  are  three  norts. 

1.  Provincial  estabHsbmenta,  depending  on  commlsBlons  iRined  by  the  crown 
to  the  governors,  with  a  power  defined  by  the  conimitision  to  make  local  ordinances 
not  repugnant  to  the  laws  of  Kngland. 

2  Proprietary  govern  men  ts>,  granted  to  Individuals,  In  the  nature  of  feudatory 
prlnclpiiMties. 

a.  Charter  governments,  in  the  nature  of  civil  corporations,  with  the  power  of 
making  by-laws  for  their  own  Interior  regulatlonM,  not  contrary  to  the  laws  of  Eng- 
land. 

We  come  now  to  cousider  the  kingdom  ot  England  in  particular,  the 
direct  and  immediate  subject  of  these  laws,  concerning  which  we  are  to 
treat  in  the  ensuing  commentaries.  And  this  comprehends  not  only 
Wales  and  Berwick,  but  also  part  of  the  sea.  The  main  or  high  seas  are 
part  of  the  realm  of  England,  for  thereon  our  courts  of  admiralty  have 
jurisdiction,  as  will  be  shown  hereafter;  but  they  are  not  subject  to  the 
common  law.  This  majn  sea  begins  at  the  low-water  mark.  But  between 
the  high-water  mark  and  the  low-water  mark,  where  the  sea  ebbs  apd 
flows,  the  common  law  and  admiralty  have  divisum  imperiurrij  an  alter- 
nate jurisdiction;  one  upon  the  water,  when  it  is  full  sea;  the  other  upon 

the  land,  when  it  is  an  ebb. 

« 

THE  ECCLESIASTICAL  AND  CITIL  BIYISIONS. 

The  territory  of  England  is  liable  to  two  divisions ;  the  one  ecclesias- 
tical, the  other  civil. 

1.  Th^  ftficlesiastical  division  is  primarily  into  tjyo  provi^cgaj  those 
j\  nii,yt.Prhnrv  and  Yor^^.     ^  p^nvinpfi  is  the  ^gnit  of  an  ^rchbishop's 

Liction.  Each  province  contains  divers  dioceses,  or  sees  of  suffragan 
bishops.  Everv  diocese  is  divided  into  archdeaconries^ gacfe  archdeaconry 
into  rural  deaneries,  which  are  the  circuit  of  the  arcljdeacon's  and  rural 
dean's  jurisdiction,  of  whom  hereafter:  and  every  deanery  is  divided  into 
parishes. 

A  parish  is  that  circuit  of  ground  which  is  committed  to  the  charge 
of  one  parson  or  vicar,  or  other  minister  having  cure  of  souls  therein. . 
These  districts  are  computed  to  be  near  ten  thousand  in  number. 

2.  The  civil  division  of  the  territory  of  England  is  into  counties,  of 
those  counties  into  hundreds,  of  those  hundreds  into  tithings  or  towns. 
Which  division,  as  it  now  stands,  seems  to  owe  its  original  to  king  Alfred, 
who,  to  prevent  the  rapines  and  disorders  which  formerly  prevailed  in  the 
realm,  instituted  tithings,  so  called  from  the  Saxon,  because  ten  free- 
holders, with  their  families  composed  one.  These  all  dwelt  together,  and 
were  sureties  or  free  pledges  to  the  king  for  the  good  behaviour  of  each 
other;  and,  if  any  offence  was  committed  in  their  district,  they  were 
bound  to  have  the  offender  forthcoming.  And  therefore  anciently  no  man 
was  suffered  to  abide  in  England  above  forty  days,  unless  he  was  enrolled 
in  some  tithing  or  decennivry.  One  of  the  principal  inhabitants  of  the 
tithing  is  annually  appointed  to  preside  over  the  rest,  being  called  the 
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tithingman,  the  headborough,  (words  which  speak  their  ow^n  etymology, 
(and  in  some  countries  the  borsholder  or  borough's-ealder,)  being  sup- 
{>osed  Uie  discretest  man  in  the  borough,  town,  or  tithing. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing,  so  ten  tith- 
ings  composed  a  superior  division,  called  a  hundred,  as  consisting  of  ten 
times  ten  families. »  The  hundred  is  governed  by  a  high  constable,  or 
bailiff,  and  formerly  there  was  regularly  held  in  it  the  hundred  court  for 
the  trial  of  causes,  though  now  fallen  into  disuse.  In  some  of  the  more 
northern  counties  these  hundreds  are  called  wapentakes. 

An  indefinite  number  of  these  hundreds  make  up  a  county  or  shire. 
Shire  is  a  Saxon  word  signifying  a  division ;  but  a  county,  comitaiuSf  is 
plainly  derived  from  comes,  the  count  of  the  Franks ;  that  is,  the  earl,  or 
alderman,  (as  the  Saxons  called  him)  of  the  shire,  to  whom  the  govern- 
ment of  it  was  entrusted.  This  he  usually  exercised  by  his  deputy,  still 
called  in  Latin  vice-comeSj  and  in  English  the  sheriff,  shrieve,  or  shire- 
reeve,  signifying  the  officer  of  the  shire,  upon  whom,  by  process  of  time, 
the  civil  administration  of  it  is  now  totally  devolved. 

[end  of  introduction.] 
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ABSOLUTE  RIGHTS  OF  INDIVIDUALS. 


[Book  L 


SYNOPSIS  OF  CHAPTER  I.    BOOK  I. 


Absolute 
Righto  of 
Individuals 


1.  Principal  ^ 


1.  Persoual  security  consisting 
in  the  legal  enjoyment  of 


rLlfe. 
Ltlmb. 


< 


Body, 
ilth. 


Heal 
.  Reputation. 


2.  Personal  liberty  or  tree  power  of  locomotion. 

8.  Private  property  or  the  free  use  and 
disposal  of  one's  lawful  acquisitions. 


< 


1.  To  preserve  the 
principal  rights 


fl.  The  Constitution  and  power 
I         of  Parliament. 

I  2.  The  limitation  of  the  King's 
L        Prerogative. 


2.  Secondary  < 


fl.  The  regular  Administration 
of  Public  Justice. 
2.  To  vindicate  the      i 

principal  rIghU    <  2.  The  right  of  Petition. 


I 


8.  The  right  to  bear  and   use 
arms  In  self-defense. 


BOOK  THE  FIRST. 


OF  THE  RIGHTS  OF  PERSONS. 


CHAPTER  I. 


OF  THE  ABSOLUTE  RIGHTS  OF  INDIVIDUALS. 


1S1-140. 
OBJECTS  OF  THE  LAW. 

The  primary  and  principal  objects  ol  ti)e  law  are  rights  and  wrongs. 

Rights  are,  however,  liable  to  another  subdivision ;  being  either,  iirst, 
those  which  concern  and  are  annexed  to  the  persons  of  men,  and  are  then 
called  jura  personarum,  or  the  rights  of  perj^ns;  or  they  are,  secondly, 
such  as  a  It^d^h  M&y  kcqdire  over  external  objects,  or  things  unconnected 
with  his  person,  which  are  styled  jura  rerum.  or  the  ri^lils  of  things. 
Wrongs  also  are  divisible  into,  first,  private  wrongs^  which,  being  an  in- 
fringement merely  of  particular  rights,  concern  individuals  only,  and  are 
called  civil  in^'uries :  and,  sftcondlv.  public  wrgngs.  which,  being  a  breach 
of  general  and  public  rights,  affect  the  whole  community,  and  are  called 
crimes  and  misdei 


DlYIglOIfS  OF  THE  C0HHENTAKIR8. 

I  The  objects  of  the  laws  of  England  falling  into  this  fourfold  division, 

,  the  present  commentaries  will  therefore  consist  of  the  four  following  parts : 
1.  The  rights  of  persons ,  with  the  means  whereby  such  rights  may  be 
either  acquired  or  lost.  2.  The  rights  of  things y  with  the  means  also  of 
acquiring  or  losing  them.  3.  Private  wrongs j  or  civil  Injuries,  with  the 
means  of  redressing  them  by  law.  4.  Public  wrongsj  or  crimes  and  mis- 
demeanors, with  the  means  of  prevention  and  punishment. 

We  are  now  first  to  consider  the  rights  of  persons,  with  the  means  of 
acquiring  and  losing  them. 

RI€iHT8  OF  PEBS01V8. 

Now  the  rights  of  perscms  that  are  commanded  to  be  observed  by  the 
municipal  law  are  of  two  sorts :    First,  such  as  are  due/row  every  citizen, 


^: 
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which  are  usaally  called  civil  duties;  and,  secondly,  such  as  belong  to 
him,  which  is  the  more  popular  acceptation  of  rights.  Both  may  indeed 
be  comprised  in  this  latter  division ;  for  as  all  social  duties  are  of  a  rela- 
tive nature,  at  the  same  time  that  they  are  due  from  one  man,  or  set  of 
men,  they  must  also  be  due  to  another.  But  I  apprehend  it  will  be  more 
clear  and  easy  to  consider  many  of  them  as  duties  required  from,  rather 
than  as  ri^hts^elonging  to,  particular  persons. 

NATURAL  AND  ARTIFICIAL  PERSONS. 

Persons  are  also  divided  by  the  law  into  either  natural  or  artificial. 
Natural  persons  are  such  as  the  God  of  nature  formed  us ;  artificial  are 
such  as  are  created  and  devised  by  human  laws  for  the  purposes  of  soci- 
ety and  government,  which  are  called  corporations  or  bodies  politic. 

RIGHTS  OF  NATURAL  PERSONS. 

The  rights  of  persons  considered  in  their  natural  capacities  are  also 
of  two  sorta^^tigghjlig  and  jftlrt^jyft.  Absolute,  which  are  such  as  apper- 
tain and  belong  to  particular  men,  merely  as  individuals  or  single  persons ; 
Y'g|"^'vpj  which  are  incident  to  them  as  members  of  society,  and  standing 
in  various  relations  to  each  other.  The  first,  that  is  absolute  rights,  will 
be  the  subject  of  the  present  chapter. 

ABSOLUTE  RIGHTS. 

Bv  the  absolute  rifihts  of  individuals,  we  mean  those  which  are  so  in 
their  primary  and  strictest  sense ;  such  as  would  belong  to  their  persons 
merely  in  a  state  of  nature,  and  which  every  man  is  entitled  to  enjoy, 
whether  o4^t  of  society  or  in  it.  But  with  regard  to  the  absolute  duties, 
which  man  is  bound  to  perform  considered  as  a  mere  individual,  it  is  not 
to  be  expected  that  any  human  municipal  law  should  at  all  explain,  or 
enforce  them.  For  the  end  and  intent  of  such  laws  being  only  to  regu- 
late the  behavior  of  mankind,  as  they  are  members  of  society,  and  stand 
in  various  relations  to  each  other,  they  have  consequently  no  concern  with 
any  other  but  social  or  relative  duties.  But  with  respect  to  rights,  the 
case  is  different.  Human  laws  define  and  enforce  as  well  those  rights 
which  belong  to  a  man  considered  as  an  individual,  as  those  which  belong 
to  him  considered  as  related  to  others. 

•42ep-th€  principal  aim  of  society  is  to  protect  individuals  in  the  enjoy- 
ment of  those  absolute'rights,  which  were  vested  in  them  by  the  immu- 
table laws  of  nature,  but  which  could  not  be  preserved  in  peace  without 
that  mutual  assistance  and  intercourse  which  is  gained  by  the  institution 
of  friendly  and  social  communities.  Hence,  it  follows,  that  the  first  and 
primary  end  of  human  laws  is  to  maintain  and  regulate  these  absolute 
rights  of  individuals.  Such  rights  as  are  social  and  relative  result  from, 
and  are  posterior  to,  the  formation  of  states  and  societies :  so  that  to 
maintain  and  regulated. these  is  clearly  a  subsequent  consideration.  And, 
therefore,  the  principal  view  of  human  laws  is  or  ought  always  to  be,  to 
explain,  protect,  and  enforce  such  rights  as  are  absolute,  which  in  them- 
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selves  are  few  ancl  simple;  and  then  such  rights  as  are  relative,  which, 
arising  from  a  variety  of  connections,  will  be  far  more  numerous  and 
more  complicated.  These  will  take  up  a  greater  space  in  any  code  of  laws, 
and  hence  may  appear  to  be  more  attended  to — though  in  realty  they  are 
not— than  the  rights  of  the  former  kind.  Let  us,  therefore,  proceed  to 
examine  how  far  all  laws  ought,  and  how  far  the  laws  of  England  actually 
do,  take  notice  of  these  absolute  rights,  and  provide  for  their  lasting 
security. 

NATURAL  LIBERTY.    CIVIL  LIBERTY. 

The  absolute  rights  of  man,  considered  as  a  free  agent,  endowed  with 
discernment  to  know  good  from  evil,  and  with  the  power  of  choosing 
those  measures  which  appear  to  him  to  be  most  desirable,  are  usually 
summed  up  in  one  general  appellation,  and  denominated  the  natural 
liberty  of  mankind.  This  natural  libertv  consists  properly  in  a  power  of 
acting  as  one  thinks  fit,  without  any  restraint  or  control,  unless  by  the 
law  of  nature :  being  a  right  inherent  in  us  by  birth,  and  one  of  the  gifts 
of  God  to  man  at  his  creation,  when  he  endued  him  with  the  faculty  of 
free  will.  But  every  man,  ^hefluhe  enters  into  society,  gcives  up  a  part  of 
his  natural  liberty,  as  the  price  of  so  valuable  a  purcljase ;  and  in  con- 
sideration of  receiving  the  advantages  of  mutual  commerce,  obliges  him- ' 
self  to  conform  to  those  laws,  which  the  community  has  thought  proper 
to  establish.  And  this  species  of  legal  obedience  and  conformity  is  infi- 
nitely more  desirable  than  that  wild  and  savage  liberty  which  is  sacrificed 
to  obtain  it.  For  no  man  that  considers  a  moment  would  wish  to  retain 
the  absolute  and  uncontrolled  power  of  doing  whatever  he  pleases ;  the  • 
consequence  of  which  is,  that  every  other  man  would  also  have  the  same 
power,  and  then  there  would  be  no. security  to  individuals  in  any  of  the 
enjoyments  of  life.  Political,  therefore,  or  civil  liberty,  which  is  that  of 
a  meflibfiT  of  society,  is  no  other  than  natural  liberty  so  far  restrained  by 
hnmaaUi^'s  (and  no  farther)  as  is  necessary  and  expedient  for  the  gen- 
eral advantage  of  the  public.  Hence  we  may  collect  that  the  law,  which 
restrains  a  man  from  doing  mischief  to  his  fellow  citizens,  tliough  it 
diminishes  the  natural,  increases  the  civil  liberty  of  mankind;  but  that 
every  wanton  and  causless  restraint  of  the  will  of  the  subject,  whether 
practiced  by  a  monarch,  a  nobility,  or  a  popular  assembly,  is  a  degree  of' 
tyranny ;  nay,  that  even  laws  themselves,  whether  made  with  or  without 
our  consent,  if  they  regulate  and  constrain  our  conduct  in  matters  of 
•mere  indifference,  without  any  good  end  in  view,  are  regulations  destruc- 
tive of  liberty :  whereas,  if  any  public  advantage  can  arise  from  observ- 
ing such  precepts,  the  control  of  our  private  inclinations,  in  one  or  two 
particular  points,  will  conduce  to  preserve  our  general  ft-eedom  in  others 
of  more  importance :  by  supporting  that  state  of  society,  which  alone  can 
•iecure  our  independence.  But  then,  on  the  other  hand,  that  constitution 
^•s  frame  of  government,  that  system  of  laws,  is  alone  calculated  to  main- 
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tain  civil  liberty,  which  leaves  the  subject  entire  master  of  his  own  con- 
duct, except  in  those  points  wherein  the  public  good  requires  some  dis- 
cretion or  restraint. 

The  ftmUamental  articles  of  rights  and  liberties  have  been  asserted  in  parlia- 
ment as  oHen  as  they  were  thought  to  be  In  danger,  by  the  following: 

7he  great  charter,  (Magna  ChartaO  obtained  from  King  John,  and  afterwards 
confirmed  tn  parliament  by  King  Henry  III,  his  son.  This  charter  contained  very 
fbw  new  grants,  but  was  for  the  most  part  declaratory  of  the  principal  grounds  of 
the  ftindamental  laws  of  England. 

""^^    The  statute  called  conjlrmatio  cartarum^  whereby  the  great  charter  is  directed 
to  be  allowed  as  the  common  law. 

Many  corroborating  statutes  (about  82),  from  Edward  first  to  Henry  IV. 

The  Petition  of  Rights  a  parliamentary  declaration  of  the  liberties  ot  the  people 
assented  to  by  Charles  the  first. 

The  Habeas  Corpus  act  under  Charles  the  second.  The  bill  of  rights  in  tlie 
reign  of  William  and  Mary.    Finally  the  act  of  settlement. 

THBKK  PBIMABT  BIGHTS. 

Thus  much  for  the  declaration  of  our  rights  and  liberties.  The  rights 
themselves,  thus  defined  by  these  several  statutes,  consist  in  a  number 
of  private  immunities;  which  will  appear,  from  w^hat  has  been  promised, 
to  be  indeed  no  other,  than  either  thAt  yekiituiim  of  natural  liberty,  which 
is  not  required  b|r  the  laws  of  society  to  be  sacrificed  to  public  conven- 
ience ;  or  else  those  civil  privileges,  which  society  hath  engaged  to  pro- 
vide, in  lieu  of  the  natural  liberties  so  given  up  by  individuals.  These, 
therefore,  were  formerly,  either  by  inheritance  or  purchase,  the  rights  of 
all  mankind ;  but  in  most  other  countries  of  the  world  being  now  more  or 
less  debased  and  destroyed,  tliey  at  present  may  be  said  to  remain  in  a 
peculiar  and  emphatical  manner,  the  rights  of  the  people  of  England. 
And  these  may  be  reduced  to  three  principal  or  primary  articles;  the 
right  of  personal  security,  the  right  of  personal  liberty,  and  the  right  of 
private  property :  because,  as  there  is  no  other  known  method  of  com- 
pulsion, or  abridging  man's  natural  free  will,  but  by  an  infriugment  or 
diminution  of  one  or  other  of  these  important  rights,  the  preservation  of 
these,  inviolate,  may  justly  be  said  to  include  the  preservation  of  our 
civil  immunities  in  their  largest  and  most  extensive  sense. 

PKB80XAL  8KCUBITT. 

I.  The  rigiit  of  personal  security  consists  in  a  person's  legal  and 
uninterrupted  enjoyment  of  his  life,  his  limbs,  his  body,  his  health  and 
his  reputation. 

1.  Life  is  the  immediate  gift  of  God,  a  right  inherent  by  nature  in 
every  individual ;  and  it  begins  in  contemplation  of  law  as  soon  as  an 
infant  is  able  to  stir  in  its  mother's  womb. 

An  infant  in  ventre  sa  mere,  or  in  the  mother's  womb,  is  supposed  in 
law  to  be  born  for  many  purposes.  It  is  capable  of  having  a  legacy,  or  a 
surrender  of  a  copyhold  estate,  made  to  it.  It  may  have  a  guardian 
assigned  to  it;  and  it  is  enabled  to  have  an  estate  limited  to  its  use,  and 
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to  take  afterwards  by  such  limitation,  as  if  it  were  then  actually  bom. 
2.  A  man's  limbs  Cby  which  for  the  present  we  only  understand 
those  members  which  may  be  useful  to  him  in  fight,  and  tlif  loss  of  which 
alone  amounts  to  mayhem  by  the  common  law)  are  also  the  gift  of  the 
wise  Creator,  to  enable *him  to  protect  himself  from  external  injuries  in  a 
state  of  nature.  To  these,  therefore,  he  has  a  natural  inherent  riglit ;  and 
they  cannot  be  wantonly  destroyed  or  disabled  without  a  manifest  breach 
of  civil  liberty. 

DURESS. 

Both  the  life  and  limbs  of  a  man  are  of  such  high  value,  in  the  estima- 
tion of  the  law  of  England,  that  it  pardons  even  homicide  if  committed  «« 
defendewib,  or  in  order  to  preserve  them.  For  whatever  is  done  by  a  man 
to  save  either  life  or  member,  is  looked  upon  as  done  upon  the  highest 
necessity  and  compulsion.  Therefore,  if  a  man  through  fear  of  death  or 
mayhem,  is  prevailed  npon  to  execute  a  deed,  or  do  any  other  legal  act; 
these,  though  accompanied  with  all  other  requisite  solemnities,  may  be 
afterwards  avoided,  if  forced  upon  him  by  a  well-grounded  apprehension 
of  losing  his  life,  or  even  his  limbs,  in  case  of  his  non-compliance.  The 
constraint  a  man  is  under  in  these  circumstances  is  called  in  law  duress, 
from  the  Latin  durities,  of  which  there  are  two  sorts :  duress  of  imprison- 
ment, where  a  man  actually  Joses  his  liberty,  of  which  we  shall  pres- 
ently speak ;  and  duress  per  minas,  where  the  hardship  is  only  threatened 
and  impending,  which  is  that  we  are  now  discoursing  of.  Duress  per 
miiuM  is  either  for  fear  of  loss  of  life,  or  else  for  fear  of  mayhem,  or  loss  of 
limb.  And  this  fear  must  be  upon  sufficient  reason.  A  fear  of  battery, 
or  being  beaten,  though  never  so  well-grounded,  is  no  duress;  neither  is 
the  fear  of  having  one's  house  burned,  or  one's  goods  taken  away  and 
destroyed ;  because  in  these  cases,  should  the  threat  be  performed,  a  man 
may  have  satisfaction  by  recovering  equivalent  damages ;  but  no  suitable 
atonement  can  be  made  for  the  loss  of  life  or  limb. 

CITIL  DEATH. 

These  rights  of  life  and  member,  can  only  be  determined  by  the  death 
of  the  person ;  which  was  formerly  accounted  to  be  either  a  civil  or  natural 
death.  The  civil  death  commenced,  if  any  man  was  banished  or  abjured 
the  realm  by  the  process  of  the  common  law,  or  entered  into  religion ; 
that  is,  went  into  a  monastery,  and  became  there  a  monk  professed ;  in 
which  cases  he  was  absolutely  dead  in  law,  and  his  next  heir  should  have 
his  estate. 

This  natural  life,  being,  as  was  before  observed,  the  immediate  dona- 
tion of  the  great  Creator,  cannot  legally  be  disposed  of  or  destroyed  by 
any  individual,  neither  by  the  person  himself,  nor  by  any  other  of  his 
fellow-creatures,  merely  upon  their  own  authority.  Yet  nevertheless  it 
may,  by  the  divine  permission,  be  frequently  forfeited  for  the  breach  of 
those  laws  of  society,  which  are  enforced  by  the  sanction  of  capital  pan- 
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ishments.  The  constitution  is  an  utter  stranger  to  any  arbitrary  power  of 
killing  or  maiming  the  subject  without  the  express  warrant  of  law. 
**Nultus  liber  homo,^^  says  the  great  charter,  **aliquo  modo  destruatur,  nisi 
per  legale  judicium  parium  suorum  aut  per  legem  ierrae.*' 

3.  Besides  those  limbs  and  members  that  may  be  necessary  to  a  man 
in  order  to  defend  himself  or  annoy  his  enemy,  the  rest  of  his  person  or 
body,  is  also  entitled,  by  the  same  natural  right,  to  security  from  the  cor- 
poral insults  of  menaces,  assaults,  beating,  and  wounding;  though  such 
insults  amount  not  to  destruction  of  life  or  member. 

4.  The  preservation  of  a  man's  health  from  such  practices  as  may 
prejudice  or  annoy  it ;  and 

5.  The  security  of  his  reputation  or  good  name  from  the  arts  of 
^.etraction  and  slander,  are  rights  to  which  every  man  is  entitled  by  reason 

and  natural  justice ;  since,  without  these,  it  is  impossible  to  have  the  per> 
feet  enjoyment  of  any  other  advantage  or  ri^ht. 

PKRSONAfi  LIBEBTT. 

II.  Next  to  personal  security,  the  law  of  England  regards,  asserts, 
and  preserves  the  personal  liberty  of  individuals.  This  personal  liberty 
consists  in  the  power  of  locomotion,  of  changing  situation,  or  moving  one's 
person  to  whatsoever  place  one's  own  inclination  may  direct,  without  im- 
prisonment or  restraint,  unless  by  due  course  of  law.  It  is  a  right  strictly 
natural.  The  laws  of  England  have  never  abridged  it  without  sufficient 
cause.  In  this  kingdom,  it  cannot  ever  be  abridged  at  the  mere  discretion  of 
the  magistrate,  without  the  explicit  permission  of  the  laws.  Here  again  the 
language  of  the  great  charter  is,  that  no  freeman  shall  be  taken  or  impris- 
oned but  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of  the  land. 
By  the  petition  of  right,  3  Car  I,  it  is  enacted,  that  no  freeman  abalLbe 
imprisoned  or  detained  without  cause  shown,  to  which  he  may  make 
answer  according  to  law. 

HABEAS  C0BPU8. 

By  16  Car  I  c.  10,  if  any  person  be  restrained  of  hia  liberty  by  order 
or  decree  of  any  illegal  court,  or  by  command  of  the  king's  majesty  in 
person,  or  by  warrant  of  the  council  board,  or  of  any  of  the  privy  council, 
he  shall,  upon  demand  of  his  counsel,  have  a  writ  of  habeas  corpus j  to 
bring  his  body  before  the  court  of  king's  bench  or  common  pleas,  who 
shall  determine  whether  the  cause  of  his  commitment  be  just,  and  there- 
upon do  as  to  justice  shall  appertain.  And  by  31  Car  II  c.  2,  commonly 
called  the  habeas  corpus  act,  the  methods  of  obtaining  this  writ  are  so 
plainly  pointed  out  and  enforced,  that,  so  long  as  this  statute  remains  un- 
impeached,  no  subject  of  England  can  be  long  detained  in  prison,  except 
in  those  cases  in  which  the  law  requires  and  justifies  such  detainer.  And, 
lest  this  act  should  be  evaded  by  demanding  unreasonable  bail  or  sureties 
for  the  prisoners  appearance,  it  is  declared  by  1  W.  and  M.  st.  2,  c.  2,  that 
excessive  bail  ought  not  to  be  required. 
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IMPEISONMEHT. 

The  confinement  of  the  person*  m  any  wise,  is  an  imprisonment ;  so 
that  the  keeping  a  man  against  his  will  in  a  private  house,  putting  him  in 
the  stocks,  arresting  or  forcibly  detaining  him  in  the  street,  is  an  impris- 
onment. And  the  law  so  much  discourages  unlawful  confinement,  that  if 
a  man  is  under  duress  of  imprisonment,  which  we  before  explained  to  mean 
a  compulsion  by  an  illegal  restraint  of  liberty,  until  he  seals  a  bond  or 
the  like,  he  may  allege  this  duress,  and  avoid  the  extorted  bond.  But  if 
a  man  be  lawfully  imprisoned  and,  either  to  procure  his  discharge,  or  on 
any  other  fair  account,  seals  a  bond  or  deed,  this  is  not  by  duress  of  im- 
prisonment and  he  is  not  at  liberty  to  avoid  it.  To  make  imprisonment 
lawful,  it  must  either  be  by  process  from  the  courts  of  judicature,  or  by 
warrant  from  some  legal  officer  having  authority  to  commit  to  prison; 
which  warrant  must  be  in  writing,  under  the  hand  and  seal  of  the  magis- 
trate, and  express  the  causes  of  the  commitment,  in  order  te  be  examined 
into,  if  necessary,  upon  a  habects  corpus.  If  there  be  no  cause  expressed, 
the  jailer  is  not  bound  to  detain  the*prisoner. 

HB  EXEAT  BEGMO. 

A  natural  and  regular  consequence  of  this  personal  liberty  is,  that 
every  Englishman  may  claim  a  right  to  abide  in  his  own  country  so  long 
as  he  pleases ;  and  not  to  be  driven  from  it  unless  by  the  sentence  of  the 
law.  The  king,  indeed  by  his  royal  prerogative,  may  issue  out  his  writ 
ne  exeat  regno,  and  prohibit  any  of  hiA  subjects  from  going  into  foreign 
parts  without  license.  This  may  be  necessary  for  the  public  service  and 
safeguard  of  the  commonwealth.  But  no  power  on  earth,  except  the 
authority  of  parliament,  can  send  any  subject  of  England  out  of  the  land 
against  his  will;  no,  not  even  a  criminal.  For.  jaxile  and  transportation 
are  punishments  at  present  unknown  to  the  common  law ;  and,  wherever  the 
latter  is  now  inflicted,  it  is  either  by  the  choice  of  the  criminal  himself  to 
escape  a  capital  punishment,  or  else  by  the  express  direction  of  some 
modern  act  of  parliament.  To  this  purpose  the  great  charter  declares, 
that  no  freeman  shall  be  banished,  unless  by  the  judgment  of  his  peers, 
or  by  the  law  of  the  land. 

The  law  is  in  this  respect  so  benignly  and  liberally  construed  for  the 
benefit  of  the  subject,  that,  though  within  the  realm  the  king  may  com- 
mand the  attendance  and  service  of  all  his  liegemen,  yet  he  cannot  send 
any  man  out  of  the  realm,  even  upon  the  public  service ;  excepting  sailors 
and  soldiers,  the  nature  of  whose  employment  necessarily  implies  an  ex- 
ception ;  he  cannot  even  constitute  a  man  lord  deputy  or  lieutenant  of 
Ireland  against  his  will,  nor  make  him  a  foreign  ambassador.  For  this 
might,  in  reality,  be  no  more  than  an  honorable  exile. 

BIGHT  OF  PBOPBBTT. 

III.  The  third  absolute  right,  inherent  in  every  Englishman,  is  that 
of  property :  which  consists  in  the  free  use,  enjoyment,  and  disposal  of  all 
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his  acquisitions,  without  any  control  or  diminution,  save  only  by  the 
laws  of  theJand.  The  great  charter  has  declared  that  no  freeman  shall 
be  disseized,  or  divested,  of  his  freehold,  or  of  his  liberties,  or  free  cus- 
toms, but  by  the  judgment  of  his  peers^  or  by  the  law  of  the  land.  'And 
by  a  variety  of  ancient  statutes  it  is  enacted,  that  no  man's  lands  or  goods 
shall  be  seized  into  the  king's  hands,  against  the  great  charter,  and  the 
iaw  of  the  land ;  and  that  no  man  shall  be  disinherited,  nor  put  out  of  his 
francliises  or  freehold,  unless  he  be  duly  brought  to  answer,  and  be  fore- 
judged by  course  of  law :  and  if  anything  be  done  to  the  contrary,  it  shall 
be  redressed,  and  holden  for  none. 

So  great  moreover  is  the  regard  of  the  law  for  private  property,  that 
it  will  not  authorize  the  least  violation  of  it;  no,  not  even  for  the  general 
good  of  the  whole  community.  If  a  new  road  for  instance,  were  to  be 
made  through  the  grounds  of  a  private  person,  it  might  perhaps  be  exten- 
sively beneficial  to  the  public ;  but  the  law  permits  no  man,  or  set  of  men, 
to  do  this  without  consent  of  the  owner  of  tlie  land.  In  vain  may  it  be 
urged,  that  the  good  of  the  individual  ought  to  yield  to  that  of  the 
community;  for  it  would  be  dangerous  to  allow  any  private  man,  or 
even  any  public  tribunal,  to  be  the  judge  of  this  common  good,  and  to 
decide  whether  it  be  expedient  or  no.  Besides,  the  public  good  is  in 
nothing  more  essentially  interested,  than  in  the  protection  of  every  indi- 
vidual's private  rights,  as  modelled  by  the  municipal  law.  In  this  and 
similar  cases  the  legislature  alone  can,  and  indeed  frequently  does,  inter- 
pose, and  compel  the  individual  to  acquiesce.  But  how  does  it  interpose 
and  compel?  Not  by  absolutely  stripping  the  subject  of  his  property  in 
an  arbitrary  manner ;  but  by  giving  him  a  full  indemnification  and  equiv- 
alent for  theinjury  thereby  sustained.  The  public  is  now  considered  as 
an  individual,  treating  with  an  individual  for  an  exchange.  All  that  ther 
legislature  does  is  to  oblige,  the  owner  to  alienate  his  possessions  for  a 
reasonable  price ;  and  even  tliis  is  an  exertion  of  power,  which  the  legisla- 
ture indulges  with  caution,  and  which  nothing  but  the  legislature  can 
perform. 

Nor  is  this  the  only  instance  in  which  the  law  of  the  land  has  post- 
poned even  public  necessity  to  the  sacred  and  inviolable  rights  of  private 
property.  For  no  subject  of  England  can  be  constrained  to  pay  any  aids 
or  taxes,  even  for  the  defense  of  the  realm  or  the  support  of  government, 
but  such  as  are  imposed  by  his  own  consent,  or  that  of  his  representa- 
tives in  parliament.  And  as  this  fundamental  law  had  been  shamefully 
evaded  under  many  succeeding  princes,  by  compulsive  loans,  and  benevo- 
lences extorted  without  a  real  and  voluntary  consent,  it  was  made  an 
article  in  the  petition  of  right  3  Car  I,  that  no  man  shall  be  compelled  to 
yield  any  gift,  loai^,  or  benevolence,  tax,  or  such  like  charge  without  com- 
mon consent  by  act  of  parliament.  And,  lastly,  by  the  statute  1  W.  and 
M.  St.  2,  c.  2,  it  is  declared,  that  levying  money  for  or  to  the  use  of  the 
crown,  by  pretense  of  prerogative,  without  grant  of  parliament,  or  for 
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loDger  time,  or  in  other  manner,  than  the  same  is  or  shall  he  granted,  is 
illegal. 

In  the  three  preceding 'articles  we  have  taken  a  short  view  of  the 
principal  absolute  rights  which  appertain  to  every  Englishman.  But  in 
vain  would  these  rights  be  declared,  ascertained,  and  protected  by  the 
dead  letter  of  the  laws,  if  the  constitution  liad  provided  no  other  method 
to  secure  their  actual  enjoyment.  It  has  therefore  established  certain 
other  auxiliary  subordinate  right*  of  the  subject,  which  serve  principally 
as  outworks  or  barriers  to  protect  and  maintain  inviolate  the  three  great 
and  primary  rights,  of  personal  security,  personal  liberty,  and  private 
property. 

SCBORDINITK  RIGHTH. 

These  are:  1.  Tl\e  constitution,  powers,  and  privileges  of  parlia- 
ment; of  which  I  shall  treat  at  large  in  the  ensuing  chapter. 

2.  The  limitation  of  the  king's  prerogative,  by  bounds  so  certain 
and  notorious,  that  it  is  impossible  he  should  either  mistake  or  legally 
exceed  them  without  the  consent  of  the  people. 

3.  A  third  subonlinate  right  of  every  Englishman  is  that  of  applying 
to  the  courts  of  jusliceior  redress  of  injuries.  Since  the  law  is  in  England 
the  supreme  arbiter  of  every  man's  life,  liberty,  and  property,  courts  of 
justice  must  at  all  times  be  open  to  the  subject,  and  the  law  be  duly 
administered  therein.  The  emphatical  words  of  magna  carta,  spoken  in 
the  person  of  the  king,  who  in  judgment  of  law  (says  Sir  Edward  Coke) 
is  ever  present  and  repenting  them  in  all  his  courts,  are  these :  nulli  ven- 
demui  nulli  negabimus^  aut  differemus  rectum  vel  justitiam:  **  and  therefore 
every  subject,"  continues  the  same  learned  author,  **  for  injury  done  to 
him  in  bonis,  in  terriSy  vel  persona,  by  any  other  subject,  be  he  ecclesias- 
tical or  temporal,  without  any  exception,  may  take  his  remedy  by  the 
course  of  the  law,  and  have  justice  and  right  for  the  injury  done  to  him, 
freely  without  sale,  fully  without  any  denial,  and  speedily  without  delay." 

Xot  only  the  substantial  part,  or  judicial  decisions,  of  the  law,  but 
also  the  formal  part  or  method  of  proceeding,  cannot  be  altered  but  by 
parliament;  for,  if  once  those  outworks  were  demolished,  there  would  be 
an  inlet  to  all  manner  of  innovation  in  the  body  of  the  law  itself.  The 
king,  it  is  true,  may  erect  new  courts  of  justice ;  but  then  they  must  pro- 
ceed according  to  the  old-established  forms  of  the  common  law. 

4.  If  there  should  happen  any  uncommon  injury,  or  infringement  of 
the  right*  before  mentioned,  which  the  ordinary  course  of  law  is  too  defec- 
tive to  reach,  there  still  remains  a  fourth  subordinate  right,  appertaining 
to  every  individual,  namely  the  right  of  petitioning  the  king,  or  either 
bouse  of  parliament,. ior  the  redress  of  grievances.  It  is  declared  by  the 
statute  1  W.  and  M.  st.  2,  c.  2,  that  the  subject  hath  a  right  to  petition ; 
and  that  all  commitments  and  prosecutions  for  such  petitioning  are  illegal. 

5.  The  fifth  and  last  auxiliary  right  of  the.  subject  that  I  shall  at 
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present  mentioh^  is  that  of  having  arms  for  their  defense,  suitable  to  their 
condition  and  degree,  and  such  as  are  allowed  by  law.  Which  is  also 
declared l)y  the'same  statute,  1  W.  and  M.  st.  2,  c.  2,  and  is  indeed  a  public 
allowance,  under  due  restrictions,  of  the  natural  right  of  resistance  and 
self-preservation,  when  the  sanctions  of  society  and  laws  are  found  insuffi- 
cient to  restrain  the  violence  of  oppression. 

And,  lastly,  to  vindicate  these  rights,  when  actually  violated  or 
attacked,  the  subjects  of  England  are  entitled,  in  the  first  place,  to  the 
regular  administration  and  free  course  of  justice  in  the  courts  of  law ; 
next,  to  the  right  of  petitioning  the  king  and  parliament  for  redress  of 
grievances ;  and,  lastly,  to  the  right  of  having  and  using  arms  for  self- 
preservation  and  defence. 


SYNOPSIS  OF  CHAPTER  II.    BOOK  I. 


1.  The  Relation  of  Persons  j  J;  pjj  vate. 


I 


1.  Origin  and  Antiquity. 
2.  The  Supreme  Executive  I  2.  How  AsAembled. 

In  Parliament  <  c  \.  Kins    }   I.  Spiritual. 

a.  Its  Parts  <  2.  Tiords  \  2.  Temporal. 
i  8.  Commons. 


3.  Laws  and  Customs 
of  Parliament 


The 
Parliament  i 


4.  Peculiar  privileges 
of  the  Lords         < 


1.  Power  Abtolote. 

2.  Judge  of  Its  own  Privileges. 

3.  Members  entitled  to  prlvelege  of  speech,  of 

persons,  of  their  domestics  of  their  lands 
and  goods. 


'  1.  Hunt  In  King's  forests. 

2.  To  be  attended  by  the  Sages  of  the  Law. 

3.  Make  Proxies. 

4.  Enter  Protests. 

5.  Regulate  the  Election  of  the  Sixteen  Peers 
of  North  Britain. 


{' 


S  Peculiar  Drivlleffes  of  f  ^-  P"^™®  taxes  for  the  Subjecte. 

^Thi  PoSJmonf         J  2.  Determine  meriU  of  their  own  election 
ine  i^ommons  <  ^,^j,  regard  to  qualifications  of  electors 

and  elected  and  election  proceedings. 


6.  As  to  Acts  of  Parliament 


1.  Process  of  Reading,  Committing  and 

Engrossing  Bills. 

2.  Royal  Assent. 


7.  As  to  Adjournment  and  (  1.  Each  house  may  adjourn  Itself. 
Proroguement.  ^"  '"^'  "* ' ' 


c  1.  Each  house  may  adjourn  Itself. 

<  2.  The  King  alone  can  prorogue  Parlla- 

(         ment. 


8.  How  Dissolved 


is. 


1.  At  King's  win. 

By  Demise  of  the  Crown. 


By  length  of  time— Seven  years. 


« 


Chap,  n.]  OF  THE  PARLIAMENT.  33 


CHAPTER 


OF  THE  PARLIAMENT 


We  are  next  to  treat  of  the  rights  and  duties  of  persons,  as  they  are 
members  of  society,  and  stand  in  various  relatrons  to  each  other.  Thes^ 
relations  are  either  public  or  private :  and  we  will  first  consider  those  that 
are  public. 

PUBLIC  BKLATI0II8. 

The  most  universal  public  relation,  by  which  men  are  connected 
together,  is  that  of  government ;  nameiy,  as  governors  or  governed ;  or,' in 
other  words,  as  magistrates  and  people.  Of  magistrates,  some  also  are 
supremej  in  whom  the  sovereign  power  of  the  state  resides;  others  are 
stiSordinaUj  deriving  all  their  authority  from  the  supreme  magistrate, 
accountable  to  him  for  their  conduct,  and  acting  in  an  inferior  secondary 
sphere. 

In  all  tyrannical  governments,  the  supreme  magistracy,  or  the  riisht 
of  both  making  and  of  enforcing  the  laWB,  i&r  vested  in  one  and  the  same 
man,  or  one  and  the  same  body  of  men ;  and  wherever  these  two  powers 
are  united  together,  there  can  be  no  public  liberty.  The  magistrate  may 
enact  tyrannical  laws,  and  execute  them  in  a  tyrannical  manner,  since  he 
is  possessed,  in  quality  of  dispenser  of  justice,  with  all  the  power  which 
he,  as  legislator,  thinks  proper  to  give  himself.  Bvit,  where  the  legislative 
and  executive  authority  are  in  distinct  hands,  the  former  will  take  care 
not  to  intrust  the  latter  with  so  large  a  power  as  may  tend  to  the  subver- 
sion of  it«  own  independence,  and  therewith  of  the  liberty  of  the  subject. 
With  us,  therefore,  in  England,  this  supreme  power  is  divided  into  two 
branches ;  ^the  one  legislative,  to  wit,  the  parliament,  consisting  of  king, 
lords,  and  commoii's ;  the  other  executive,  consisting  of  the  king  alone. 
It  will  be  the  business  of  this  chapter  to  consider  the  British  parliament," 
in  which  the  legislative  power,  and  (of  course)  the  supreme  and  absolute 
authority  of  the  state^  is  vested  by  our  constitution. 

THE  OBieiN  OF  PABL1AHE5T. 

The  original  or  first  institution  of  parliament  is  one  of  those  matters 
which  lie  so  far  hidden  in  the  dark  ages  of  antiquity,  that  the  tracing  of  it 
oat  is  a  thing  equally  difficult  and  uncertain. 
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The  author  proceeds  to  seek  out  the  original  and  flret  Institution  of  parlia- 
ment. He  finds  In  the  earliest  periods  a  general  council  which  he  states  has  been  in 
England  held  Immemorlally  under  various  names.  Instances  of  Its  meeting  are 
shown  In  the  reigns  of  Ina,  OfiTa,  Ethelbert,  and  Alfred,  succeeding  Saxon  and  Danish 
mon^jirchH,  and  the  first  princes  of  the  Norman  line. 

Hence  it  indisputably  appears,  tliat  parliamentSi  or  general  councils, 
are  coeval  with  the  kingdom  itself.  How  those  parliaments  were  consti- 
tuted and  composed,  is  another  question,  which  has  been  matter  of  ^reat 
dispute  among  our  learned  antiquaries;  and,  particularly,  whether  the 
commons  were  summoned  at  ail ;  or,  if  summoned,  at  what  period  they 
began  to  form  a  distinct  assembly.  But  it  is  not  my  intention  here  to 
enter  into  controversies  of  this  sort.  I  hold  it  sufficient  that  it  is  gener- 
ally agreed,  that  in  the  main  the  constitution  of  parliament,  as  it  now  stands, 
was  marked  out  so  long  ago  as  the  seventeenth  year  of  King  John,  A.  D. 
1215,  in  the  great  charter  granted  by  that  prince ;  wherein  he  promises  to 
summon  all  archbishops,  bishops,  abbots,  earls,  and  greater  barons,  per- 
sonally ;  and  all  other  tenants  in  chief  under  the  crown,  by  the  sheriff  and 
bailiffs;  to  meet  at  a  certain  place,  with  forty  days*  notice,  to  assess  aids 
and  scutages  when  necessary.  And  this  constitution^as  subsisted,  in 
fact,  at  least  from  the  year  1266,  49  Hen.  HI:  there  being  still  extant 
writs  of  that  date,  to  summon  knights,  citizens,  and  burgesses  to  parlia- 
ment. I  proceed,  therefore,  to  inquire  wherein  consists  this  constitution 
of  parliament,  as  it  now  stands,  and  has  stood  for  the  space  of  at  least 
five  hundred  years.  And  in  the  prosecution  of  this  inquiry,  I  shall  con- 
sider, first,  the  manner  and  time  of  its  assemblin&c;  secondly,  its  constit- 
uent parts ;  thirdly,  the  laws  and  customs  relating  to  parliament,  considered 
as  one  aggregate  body ;  fourthly  and  fifthly,  the  laws  and  customs  relat- 
ing to  each  house,  separately  and  distinctly  taken ;  sixthly,  the  methods 
of  proceeding,  and  of  making  statutes,  in  both  houses;  and  lastly,  the 
manner  of  the  parliament's  adjournment,  prorogation,  and  dissolution. 

HOW  AS8KHBLED. 

I.  As  to  the  manner  and  time  of  assembling.  The  parliament  is 
regularly  to  be  summoned  by  the  king*a  yrrit  or  letter,  issued  out  of  chan- 
cery by  advice  of  the  privv  council,  at  least  forty  days  before  it  begins  to 
sit.  It  is  a  branch  of  the  royal  prerogative,  that  no  parliament  can  be 
convened  by  its  own  authority,  or  by  the  authority  of  any,  except  the 
kingalone. 

ITS  PABTS. 

II.  The  constituent  parts  of  a  parliament  are  the  next  objects  of  our 
inquiry.  And  these  are  the  king's  majesty^  sitting  there  in  his  royal 
political  capat!ity.  and  the  three  estates  of  the  realm :  the  lords_8piritual, 

the  lords  temporal  (who  sit,  together  with  the  king,  in  one  house),  and 
the  commons,  w^ho  sit  by  themselves  in  another.  And  the  king  and  these 
three  estates,  together,  form  the  great  corporation  or  body  politic  of  the 
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kingdom  of  which  the  king  is  said  to  be  caputs  principium,  et  finis.  For 
upon  their  coming  together  the  king  meets  them,  either  in  person  or  by 
representation,  without  which  there  can  be  no  beginning  of  a  parliament; 
and  he  also  has  nlone  the  power  of  dissolving  them. 

It  is  highly  necessary  for  preserving  the  balance  of  the  constitution 
that  the  executive  power  should  be  a  branch,  though  not  the  whole,  of  the 
legislative.  The  total  union  of  them  would  be  productive  of  tyranny ;  the 
total  disjunction  of  them,  for  the  present,  would  in  the  end  produce  the 
same  effects,  by  causing  that  union  against  which  it  seems  to  provide. 
The  legislative  would  soon  become  tyrannical,  by  making  continual 
encroachments,  and  gradually  assuming  to  itself  the  rights  of  the  execu- 
tive power.  To  hinder,  therefore,  any  such  encroachments  thr  Jring  in 
hhi^ftplf  ^  part  of  the  parliament;  and  as  this  is 'the  reason  of  his  being 
so,  very  properly,  therefore,  the  share  of  legislation,  which  the  constitu- 
tion has  placed  in  the  crown,  consists  in  the  power  of  rejecting  rather  than 
resolving, — this  being  sufficient  to  answer  the  end  proposed.  And  herein 
indeed  consists  the  true  excellence  of  the  English  government,  that  all 
the  parts  of  it  form  a  mutual  check  upon  each  other.  Jn  tho  ipgiaiafi^po^ 
the  people  are  a  check  upon  the.  nobility,  and  thejiobiU^  a  check  upon 
IbhfiLiteople,  by  the  mutual  privilege  of  rejecting  what  the  other  has 
resolved;  while  the ,^12^  is  a  ji^Jtieck  upon  .boUi,  which  preserves  the 
executive  power  from  encroachments.  And  this  very  executive  power  is 
again  checked  and  kept  within  due  bounds  by  the  two  Houses,  through 
the  privilege  they  have  of  inquiring  into,  impeaching,  and  punishing  the 
conduct  (not  indeed  of  the  king,  which  would  destroy  his  constitutional 
independence,  but,  which  is  more  beneficial  to  the  public)  of  his  evil  and 
pernicious  counsellors. 

I^t  us  now  consider  these  constituent  parts  of  the  sovereign  power, 
or  parliament,  each  in  a  separate  view.  The  king's  majesty  will  be  the 
subject  of  the  nexi,  and  many  subsequent  chapters,  to  which  we  must  at 
present  refer. 

THE  LORDS  8PIB1TUAL. 

The  next  in  ord^r  are  the  spiritual  lords.  These  consist  ^  Jwq  arch- 
j)i6hop8  and  twenty-four  bishops..  All  these  hold,  or  are  supposed  to  hold,* 
certain  ancient  Earbnies  under  the  king.  But  though  these  lords  spiritual 
are,  in  the  eye  of  the  law,  a  distinct  estate  from  the  lords  temporal,  and 
are  so  distinguished  in  most  of  our  acts  of  parliament,  yet  in  practice  they 
are  usually  blended  together  under  the  one  name  of  the  lords;  they  inter- 
mix in  their  votes;  and  the  majority  of  such  intermixture  binds  both 
estates.  And  from  this  want  of  a  separate  assembly  and  separate  nega- 
tive of  the  prelates,  some  writers  have  argued  very  cogently,  that  the 
lords  temporal  and  spiritual  are  now,  in  reality,  only  one  estate,  which  is 
unquestionably  true  in  every  effectual  sense,  though  the  ancient  distinc- 
tion between  them  still  nominally  continues. 
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THE  L0KIM3  TEMPORAL. 

Thelords  temporal  ^consist  of  all  the^egr8^qJJJifij2g;§Jjm,  (the  bishops 
not  oeing  in  strietness  held  to  be  such,  but  merely  lords  of  parliament), 
by  whatever  title  of  nobility  distinj^uished,  dukes,  marquisses,  earls,  vis* 
counts,  or  barons.  Some  of  these  sit  by  descent,  as  do  all  ancient  peers ; 
some  by  creation,  as  do  all  new-made  ones;  others,  since  the  union 
with  Scotland,  by  election,  which  is  the  case  of  the  sixteen  peers  who 
represent  the  body  of  the  Scots  nobility.  Their  number  is  indefinite,  and 
may  be  increased  at  will  by  the  power  of  the  crown. 

The  author  says:    The  distinction  of  rank  is  neoessary  In  a  well  governed  state. 

1.  To  reward  persons  for  eminent  services  In  a  manner  not  burdensome  to  the  people. 

2.  To  excite  ambition  and  emulation  in  others.  8.  To  act  as  a  barrier  against  the 
crown  and  against  the  people.  4.  To  create  and  preserve  the  gradual  scale  of  dignity 
fh>m  peasant  to  prince  neoessary  to  the  stability  of  the  government. 

THE  COMMONS. 

The  commons  consist  of  all  such  men  of  property  in  the  kingdom  as 
havenot  seat*  in  the  house  of  lords ;  every  one  of  whom  has  a  voice  in 
parliament,  either  personally,  or  by  his  representatives.  In  a  free  state 
every  man,  who  )s  supposed  a  free  agent,  ought  to  be  in  some  measure  his 
own  governor ;  and  therefore  a  branch  at  least  of  the  legislative  power 
should  reside  in  the  whole  body  of  the  people.  In  so  large  a  state  as  ours, 
it  is  very  wisely  contrived  that  tlie  people  should  do  that  by  their  repre- 
sentatives, which  it  is  impracticable  to  perform  in  person;  representa- 
tives, chosen  by  a  number  of  minute  and  separate  districts,  wherein  all 
the  voters  are,  or  easily  may  be,  distinguished.  The  counties  are  there- 
fore represented  by  knights,  elected  by  the  proprietors  of  lands;  the 
cities  and  boroughs  are  represented  by  citizens  and  burgesses,  chosen 
by  the  mercantile  part,  or  supposed  trading  interest  of  the  nation. 

These  are  the  constituent  parts  of  a  parliament ;  the  king,  the  lords 
spiritual  and  temporal,  and  the  commons.  Parts,  of  which  each  is  so 
necessary,  that  the  consent  of  all  three  is  required  to  make  any  new  law 
that  shall  bind  the  subject.  Whatever  is  enacted  for  law  by  one,  or  by 
two  only,  of  the  three,  is  no  statute ;  and  to  it  no  regard  is  due,  unless  in 
matters  relating  to  their  own  privileges. 

LAWS  AND  CUSTOMS  OF  PARLIAMENT. 

III.  We  are  next  to  examine  the  laws  and  customs  relating  to  par- 
liament, thus  united  together,  and  considered  as  one  aggregate  body. 

The  power  and  jurisdiction  of  parliament,  says  Sir  Edward  Coke,  is 
so  transcendent  and  abi^olute,  that  it  cannot  be  confined,  either  for  causes 
or  persons,  within  any  bounds.  It  hath  sovereign  and  uncontrollable 
authority  in  the  making,  confirming,  enlarging,  restraining,  abrogating, 
repealing,  reviving,  and  expounding  of  laws,  concerning  matters  of  all 
possible  denominations,  ecclesiastical  or  temporal,  civil,  military,  mari- 
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time,  or  criminal:  this  being  the  place  where  that  absolute  despotic 
power,  which  must  in  all  governments  reside  somewhere,  is  intrusted  by 
the  constitution  of  these  kingdoms.  All  mischiefs  and  grievances,  opera* 
tions  and  remedies,  that  transcend  the  ordinary  course  of  the  laws,  are 
within  the  reach  of  this  extraordinary  tribunal.  It  can  regulate  or  new- 
model  the  succession  to  the  crown :  as  was  done  in  the  reign  of  Henry 
VIII  and  William  III.  It  can  alter  the  established  religion  of  the  land: 
as  was  done  in  a  variety  of  instances,  in  the  reign  of  king  Henry  VIII 
and  his  three  children.  It  can  change  and  create  afresh  even  the  consti- 
tution of  the  kingdom  and  of  parliaments  themselves :  as  was  done  by  the 
act  of  union,  and  the  several  statutes  for  triennial  and  septennial  elections. 
It  can,  in  short,  do  every  thing  that  is  not  naturally  impossible ;  and  there- 
fore some  have  not  scrupled  to  call  its  power,  by  a  figure  rather  too  bold, 
the  omnipotence  of  parliament. 

The  whole  of  the  law  and  custom  of  parliament  has  its  original  from 
this  one  maxim,  "that  whatever  matter  arises  concerning  either  House  of 
parliament  ought  to  be  examined,  discussed,  and  adjudged  in  that  house 
to  which  it  relates,  and  not  elsewhere.'*  Hence,  for  instance,  the  lords 
will  not  suffer  the  commons  to  interfere  in  settling  the  election  of  a  peer 
"•of  Scotland ;  the  commons  will  not  allow  the  lords  to  judge  of  the  election 
of  a  burgess ;  nor  will  either  house  permit  the  subordinate  courts  of  law 
to  examine  the  merits  of  either  case. 

PUTILECIBS  OF  PABLIAHKNT. 

The  privileges  of  parliament  are  likewise  very  large  and  indefimte. 
Privilege  of  parliament  was  principally  established,  in  order  to  protect  its 
members,  not  only  from  being  molested  by  their  fellow-subjects,  but  also 
more  especially  from  being  oppressed  by  the  power  of  the  crown.  Some 
however  of  the  more  notorious  privileges  of  the  members  of  either  house 
are,  privilege  of  speech,  of  person,  of  their  domestics,  and  of  their  lands 
and  goods.  As  to  the  first,  privilege  of  speech,  it  is  declared  by  the 
statute  1  W.  and  M.  st.  2,  c.  2,  as  one  of  the  liberties  of  the  people,  **  that 
the  freedom  of  speech,  and  debates,  and  proceedings  in  parliament,  ought 
not  to  be  impeached  or  questioned  in  any  court  or  place  out  of  parlia- 
ment.'' And  this  freedom  of  speech  is  particularly  demanded  of  the  king 
in  person,  by  the  speaker  of  the  house  of  commons,  at  the  opening  of  evei*y 
new  parliament.  So  likewise  are  the  other  privileges,  of  persons,  ser- 
vants, lands,  and  goods :  which  are  immunities  as  ancient  as  Edward  the 
Confessor.  This  included  formerly  not  only  privilege  from  illegal  violence, 
but  also  from  legal  arrests,  and  seizures  by  process  from  the  courts  of  law. 
And  still,  to  assault  by  violence  a  member  of  either  house,  or  his  menial 
servant,  is  a  high  contempt  of  parliament,  and  there  punished  with  the 
utmost  severity.  Neither  can  any  memT^er  of  either  house  be  arrested  and 
taken  into  custody,  unless  for  some  indictable  offence,  without  a  breach 
of  the  privilege  of  parliament. 


./ 
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But  all  other  privileges  which  derogate  from  the  common  law  in  mat- 
ters of  civil  right  are  now  at  an  end,  save  only  as  to  the  freedom  of  the 
member's  person,  which  in  a  peer  (by  the  privilege  of  peerage)  is  forever 
sacred  and  inviolable,  and  in  a  commoner  (by  the  privilege  of  parliament) 
for  forty  days  after  every  prorogation  and  forty  days  before  the  neict 
appointed  meeting,  which  is  now  in  effect  as  long  as  the  parliament  sub- 
sists, it  seldom  being  prorogued  for  more  than  fourscore  days  at  a  time. 
All  other  privileges  which  obstruct  the  ordinary  course  of  justice  are  now 
totally  abolished  by  statute  10  Geo.  III.  c.  50,  which  enacts  that  any  suit 
may  at  any  time  be  brought  against  any  peer  or  member  of  parliament, 
their  servants,  or  any  other  person  entitled  to  privilege  of  parliament, 
which  shall  not  be  impeached  or  delayed  by  pretence  of  any  such  privi- 
lege, except  that  the  person  of  a  member  of  the  house  of  commons  shall 
not  thereby  be  subjected  to  any  arrest  of  imprisonment. 

The  only  way  by  which  courts  of  justice  could  anciently  take  cogni- 
zance of  privilege  of  parliament  was  by  writ  of  privilege,  in  the  nature  of 
k  supersedeas,  to  deliver  the  party  out  of  custody  when  arrested  in  a  civil 
suit.  It  is  to  be  observed,  that  there  is  no  precedent  of  any  sucli  writ  of 
privilege,  but  only  in  civil  suits.  And  therefore  the  claim  of  privilege 
hath  been  usually  guarded  with  an  exception  as  to  the  case  of  indictable^ 
crimes;  or,  as  it  has  been  frequently  expressed,  of  treason,  felony,  and 
breach  (or  surety)  of  the  peace.  Whereby  it  seems  to  have  been  under- 
stood that  no  privilege  was  allowable  to  the  members,  their  families  or 
servants,  in  any  crime  whatsoever,  for  all  crimes  are  treated  by  the  law  as 
being  contra  pacem  doviini  regis, 

LAWg  AND  CUSTOMS  OF  HOUSE  OF  LORDS. 

IV.  We  will  next  proceed  to  the  laws  and  customs  relating  to  the 
house  of  lords  in  particular. 

One  very  ancient  privilege  is  that  declared  by  the  charter  of  the 
forest,  confirmed  in  parliament  9  Hen.  Ill;  viz.,  that  every  lord  spiratual 
or  temporal  summoned  to  parliament,  and  passing  through  the  king's 
forests  may,  both  in  going  and  returning,  kill  one  or  two  of  the  king's 
deer  without  warrant;  in  view  of  the  forester  if  he  be  present,  or  on  blow- 
ing a  horn  if  he  be  absent ;  that  he  may  not  seem  to  take  the  king's  veni- 
son by  stealth. 

In  the  next  place  they  have  a  right  to  be  attended,  and  constantly 
are,  by  the  judges  of  the  court  of  King's  Bench  and  Common  Pleas,  and  • 
feuch  of  the  barons  of  the  Exchequer  as  are  of  the  degree  of  the  coif,  or 
have  been  made  Serjeants  at  law ;  as  likewise  by  the  king's  learned  coun- 
sel, being  Serjeants,  and  by  the  masters  of  the  court  of  chancery ;  for  their 
advice  in  point  of  law,  and  for  the  greater  dignity  of  their  proceedings. 
The  secretaries  of  state,  with  the  attorney  and  solicitor  general,  were  also 
used  to  attend  the  house  of  peers,  and  have  to  this  day  (together  with  the 
judges,  etc.)  their  regular  writs  of  summons  Issued  out  at  the  beginning  of 
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every  Darliattient.  ad  traciandum  ei  conBilium  impendendunif  thouKh  not  ad 
'•  ic)fiiemttnaum;  hat,  whenever  of  late  years  they  have  been  members  of 
the  house  of  commons,  their  attendance  here  hath  fallen  into  disuse. 

Another  privilege  is,  that  every  peer,  by  license  obtained  from  the 
king,  may  make  another  lord  of  parliament  his  proxy,  to  vote  for  him  in 
his  absence.  A  privilege  which  a  member  of  the  other  house  can  by  no 
means  have,  as  he  is  himself  but  a  proxy  for  a  multitude  of  other  people. 

Each  peer  has  also  a  right,  by  leave  of  the  house,  when  a  vote  passes 
contrary  to  his  sentiments,  to  enter  his  dissent  on  the  journals  of  the 
house,  with  the  reasons  for  such  dissent;  which  is  usually  styled  his 
protest. 

All  bills  likewise,  that  may  in  their  consequences  any  way  affect  the 
right  of  the  peerage,  are  by  the  custom  of  parliament  to  have  their  first 
rise  and  beginning  in  the  house  of  peers,  and  to  suffer  no  changes  or 
amendments  in  the  house  of  commons. 

There  is  also  one  statute  peculiarly  relative  to  the  house  of  lords ;  6 
Anne,  c.  23,  which  regulates  the  election  of  the  sixteen  representative 
peers  of  North  Britain,  in  consequence  of  the  twenty-second  and  twenty- 
third  articles  of  the  union :  and  for  that  purpose  prescribes  the  oaths,  eto., 
to  be  taken  by  the  electors ;  directs  the  mode  of  balloting ;  prohibits  the 
peers  electing  from  being  attended  in  an  unusual  manner;  and  expressly 
provides,  that  no  other  matter  shall  be  treated  of  in  that  assembly,  save 
only  the  election,  on  pain  of  incurring  a  praemunire, 

PlWCtlAR  LAWS  AND  CUSTOMS  OF  COMMONS. 

V.  The  peculiar  laws  and  customs  of  the  house  of  commons  relate 
principally  to  the  raising  of  taxes,  and  the  election  of  members  to  serve  in 
parliament. 

First,  with  regard  to  taxes :  it  is  the  ancient  indisputable  privilege 
and  right  of  the  house  of  commons,  that  all  grants  of  subsidies  or  parlia- 
mentary' aids  do  begin  in  their  house,  and  are  first  bestowed  by  them ; 
althouich  their  grants  are  not  effectual  to  all  intents  and  purposes,  until 
they  have  the  assent  of  the  other  two  branches  of  the  legislature. 

The,  general  reason  given  for  this  exclusive  privilege  Is  that  the  supplies  are 
raised  from  the  people.  This  reason  is  not  the  true  reason,  says  Blackstone.  It  Is 
this:  It  would  he  dangerous  for  this  power  to  be  placed  in  the  hands  of  the  lords, 
being  a  permanent,  hereditary  body  erected  by  the  King  and  so  liable  to  be  Influenced 
by  him. 

It  would  therefore  be  extremely  dangerous  to  give  the  lords  any  power 
of  framing  new  taxes  for  the  subject ;  it  is  sufficient  that  they  have  a 
power  of  rejecting,  if  they  think  the  commons  too  lavish  or  improvident 
in  their  grants.  But  so  reasonably  jealous  are  the  commons  of  this  val- 
uable privilege  that  herein  they  will  not  suffer  the  other  house  to  exert 
any  power  but  that  of  rejecting;  they  will  not  permit  the  least  alteration 
or  amendment  to  be  made  by  the  lords  to  the  mode  of  taxing  the  people 
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by  a  money  bill ;  under  which  appellation  are  included  all  bills,  by  which 
money  is  directed  to  be  raised  upon  the  subject,  for  any  purpose  or  in  any 
shape  whatsoever;  either  for  the  exigencies  of  government,  and  collected 
from  the  kingdom  in  general,  as  the  land-tax ;  or  for  private  benefit,  and 
collected  in  any  particular  district,  as  by  turnpikes,  parish  rates,  and 
the  like. 

BEGABDING  ELECTIONS. 

Next,  with  regard  to  the  election  of  knights,  citizens  and  burgesses ; 
we  may  observe  that  iierein  consists  the  exercise  of  the  democratical  part 
of  our  constitution ;  for  in  a  democracy  there  can  be  no  exercise  of  sov- 
ereignty but  by  suffrage,  which  is  the  declaration  of  the  people's  will. 

In  England,  where  the  people  do  not  debate  in  a  collective  body,  but 
by  representation,  the  exercise  of  this  sovereignty  consists  in  the  choice  of 
representatives.  The  laws  have  therefore  very  strictly  guarded  against 
usurpation  or  abuse  of  this  power,  by  many  salutary  provisions ;  which 
may  be  reduced  to  these  three  points:  1.  The  qualifications  of  the  elec- 
tors.   2.  The  qualifications  of  the  elected.    3.  The  proceedings  at  elections. 


The  following  is  a  general  outline  of  the  discussion  of  these  divisions: 

(  1.  Shall  hHve  a  freehold  to  value  of  40  shillings 
by  the  year  wltbiu  the  connty. 

2.  Must  be  twenty- one  years  of  age  or  over. 

8.  No  person  convicted  of  perjury  or  subor- 
nation of  perjury  may  vote. 

4.  No  person  to  whom  a  freehold  Is  granted 
fraudulently  to  qualify  lilm  to  vote,  shall 
vote. 

5.  Must  have  been  in  possession  of  freehold 
twelve  months,  except  in  certain  cases. 

6.  Requires  registration  In  certain  cases. 

7.  As  to  mortgaged  estates. 

8.  One  person  only  may  vote  for  any  one  house 
or  tenement. 

9.  The  estate  must  have  been  assessed  to  some 
land  tax. 

.  10.  No  tenant  by  copy  of  court  rolls  shall  vote 
t        as  freeholder. 


I.  As  to  qallfl- 
cations  of 
the  electors 


1.  For  electors  of 
of    Knights  of  ^ 
the  Bhlre 


2.  For  electors  of 
citizens  and 
burgesses 


1.  The  ancient  customs  of  summoning  repre- 

Rentatlves  from  the  trading  towns. 

2.  The  granting  to  the  University  of  the  per- 

manent right  to  Bend  representatives. 

3.  The  right  of  election  in  the  towns  varies. 

4.  No  t  reeman  unless  admitted  twelve  mdnths 

to  his  freedom  may  vote. 
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1.  Must  not  be  aliens  or  minors. 

2.  Must  not  be  any  of  the  twelve  Judges,  nor  the  clergy, 
nor  persons  attainted  of  treason  or  felony. 

8.  Nor  mayors  nor  bfiiliffs  of  boroughs,  nor  sheriffb  of 
counties. 

4.  Must  be  Inhabitants  of  places  for  which  chosen. 

6.  Excludes  certain  classes  of  officials. 

6.  Crown  pensioners  not  eligible. 

7.  Accepting  a  crown  office  with  certain  exceptions,  ren- 
ders a  member's  seat  vacant. 

8.  All  knights  of  the  shire  shall  be  actual  knights,  or 
have  estates  sufficient  to  be  knights. 

.  9.  Requires  certain  property  holdings. 

The  third  point  is  regarding  elections  and  the  method  of  proceeding  therein 
and  is  treated  minutely  and  at  length. 


II.  As  to  qualifications 
of  persons    to  be 
elected    members  i 
of    the     house   of 
commons 


^ 


METHOD  OF  HAKINO  LAWS. 

VI.  I  proceed  now  to  the  method  of  making  laws,  wliich  is  much  the 
same  in  both  houses ;  and  I  shall  touch  it  very  briefly,  beginning  in  the 
Louse  of  commons.  But  first  I  must  premise,  that  for  despatch  of  busi- 
ness each  house  of  parliament  ha's  its  speaker.  The  speaker  of  the  house 
of  lords,  whose  office  it  is  to  preside  there,  and  manage  the  formality  of 
business,  is  the  lord  chancellor,  or  keeper  of  the  king's  great  seal,  or  any 
other  appointed  by  the  king's  commission :  and,  if  none  be  so  appointed,  the 
house  of  lords  (it  is  said)  may  elect.  JJJjj^sgeaker  of  the  house  of  com- 
monsis  chosen  by  the  house;  but  must  be  approved  by  tlie  king.  And 
feerenTtlie  usage  of  the  two  houses  differ,  that  the  speaker  of  the  house 
of  commons  cannot  give  his  opinion  or  argue  any  question  in  the  house; 
but  the  speaker  of  the  house  of  lords,  if  a  lord  of  parliament,  may.  In 
each  house  the  act  of  the  majority  binds  the  whole ;  and  this  majority  is 
declared  by  votes  openly  and  publicly  given,  not  as  at  Venice,  and  many 
other  senatorial  assemblies,  privately  or  by  ballot. 

To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it  is  of  a  private^ 
nature,  it  is  first  necessary  to  prefer  a  petition  ;  which  must  be  presented  I 
by  a  member,  and  usually  sets  forth  the  grievance  desired  to  be  remedied.  I 
This  petition  (when  founded  on  facts  that  may  be  in  their  nature  disputed)  I 
is  referred  to  a  committee  of  members,  who  examine  the  matter  alleged,  I 
and  accordingly  report  it  to  the  house ;  and  then  (or  otherwise,  upon  the  I 
mere  petition)  leave  is  given  to  bring  in  the  bill.  In  public  matters  the  f 
bill  is  brought  in  upon  motion  made  to  the  house,  without  any  petition  y' 
at  all. 

The  persons  directed  to  bring  in  the  bill  present  it  in  a  competent 
time  to  the  house,  drawn  out  on  paper  with  a  multitude  of  blanks,  or 
void  spaces,  where  anything  occurs  that  is  dubious,  or  necessary  to  be 
settled  by  the  parliament  itself,  (such,  especially,  as  the  precise  date  of 
times,  the  nature  and  quantity  of  penalties,  or  of  any  sums  of  money  to 
be  raised),  being  indeed  only  the  skeleton  of  the  bill.    In  the  house  of 
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lords,  if  the  bill  begins  there,  it  is  (when  of  a  private  nat"ure)  referred  to 
two  of  the  judges,  to  examine  and  report  the  state  of  the  facts  alleged,  to 
see  that  all  necessary  parties  consent,  and  to  settle  all  points  of  teclmical 
propriety.  This  is  read  a  first  time,  and  at  a  convenient  distance  a  second 
time ;  and,  after  each  reading,  the  speaker  opens  to  the  house  the  sub- 
stance of  the  bill,  and  puts  the  question  wliether  it  shall  proceed  any  fur- 
ther. The  introduction  of  the  bill  may  be  originally  opposed,  as  the  bill 
itself  may  at  either  of  the  readings;  and,  if  the  opposition  succeeds,  the 
bill  must  be  dropped  for  that  session ;  as  it  must  also  if  opposed  with  suc- 
cess in  any  of  the  subsequent  stages. 

After  the  second  reading  it  is  committed,  that  is,  referred  to  a  commit- 
tee ;  which  is  either  selected  by  tlie  house  in  matters  of  small  importance, 
or  else,  upon  a  bill  of  consequence,  the  house  resolves  itself  into  a  com- 
mittee of  the  whole  house.    A  committee  of  the  whole-  house  is  composed 
of  every  member;  and,  to  form  it,  the   speaker  quits  the  chair  (another 
member  being  appointed  chairman),  and  may  sit  and  debate  |ls  a  private 
member.    In  these  committees  the  bill  is  debated  clause  by  clause,  amend- 
ments made,  the  blanks  filled  up,  and  sometimes  the  bill  entirely  new- 
modeled.     After  it  has  gone  througli  the  committee,  the  chairman  reports 
to  the  house,  with  such  amendments  as  the  committee  have  made ;  and 
then  the  house  reconsiders  the  whole  bill  again,  and  the  question  is  re- 
peatedly put  upon  every  clause  and  amendment.    When  the  house  hath 
agreed  or  disagreed  to  the  amendments  of  the  committee,  and  sometimes 
added  new  amendments  of  its  own,  the  bill  is  then  ordered  to  be  engrossed, 
or  written  in  a  strong  gross  hand,  on  one  or  more  long  rolls  (or  presses) 
of  parchment  sewed  together.     When  this  is  finished  it  is  read  a  thinl 
time,  and  amendments  are  sometimes  then  made  to  it;  and,  if  a  new 
clause  be  added,  it  is  done  by  tacking  a  seperate  piece  of  parchment  on 
the  bill,  which  is  called  a  rider.    The  speaker  then  again  opens  the  con- 
tents; and,  holding  it  up  in  his  hands,  puts  the  question  whether  the  bill 
shall  pass.    If  this  is  agreed  to,  the  title  to  it  is  then  settled,  which  used 
to  be  a  general  one  for  all  the  acts  passed  in  the  session,  till,  in  the  first 
year  of  Henry  VIII,  distinct  titles  were  introduced  for  each  chapter.    Af- 
ter this,  one  of  the  members  is  directed  to  carry  it  to  the  lords  and  desire 
their  concurrence ;  who,  attended  by  several  more,  carries  it  to  the  bar  of 
the  house  of  peers,  and  there  delivers  it  to  their  speaker,  who  comes  down 
from  his  wool-sack  to  receive  it. 

It  there  passes  through  the  same  forms  as  in  the  other  house,  (except 
engrossing,  which  is  already  done),  and,  if  rejected,  no  more  notice  is 
taken,  but  it  passes  sub  sikntiOt  to  prevent  unbecoming  altercations.  But, 
if  it  is  agreed  to,  the  lords  send  a  message  by  two  masters  in  chancery, 
(or,  upon  matters  of  high  dignity  or  importance,  by  two  of  the  judges,) 
that  they  have  agreed  to  the  same ;  and  the  bill  remains  with  the  lords, 
if  they  have  made  no  amendment  to  it.  But,  if  any  amendments  are 
made,  such  amendments  are  sent  down  with  the  bill  to  receive  the  con- 
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currence  of  the  commons.  If  the  commons  disagree  to  the  amendments, 
a  conferunce  usually  follows  between  members  deputed  from  each  house, 
who,  for  the  most  part,  settle  and  adjust  the  difference;  but,  if  both 
houses  remain  inflexible,  the  bill  is  dropped.  If  the  commons  agree  to 
the  amendments,  the  bill  is  sent  back  to  the  lords  by  one  of  the  members, 
with  a  message  to  acquaint  them  therewith.  The  same  forms  are 
observed,  mutatis  mutandis,  w4ien  the  bill  begins  in  the  house  of  the  lords. 
But,  when  an  act  of  grace  or  pardon  is  passed,  it  is  first  signed  by  his 
majesty,  and  then  read  once  only  in  each  of  the  houses,  without  any  new 
engrossing  or  amendment.  And  when  both  houses  have  done  with  any 
bill,  it  always  is  deposited  in  the  house  of  peers,  to  wait  the  royal  assent; 
except  in  the  case  of  a  bill  of  supply,  which,  after  receiving  the  concur- 
rence of  the  lords,  is  sent  back  to  the  house  of  commons.  And,  when 
the  bill  has  received  the  royal  assent  in  either  of  these  ways,  it  is  then 
and  not  before,  a  statute  or  act  of  parliament. 


The  Royal  assent  may  be  given  * 


1.  In  person,  by  the  words  Le  roy  le  vent.  If  to  a 
private  bill,  toUfait  comme  il  ett  desiref  or  If  re- 
rused,  by  the  words  Le  roys'  avitera, 

2.  By  letters  pntent  under  the  fljeat  seal,  signed 
with  his  hand  and  notified,  in  his  absence,  to 
both  houses  assembled  together. 


This  statute  or  act  is  placed  among  the  records  of  the  kingdom ;  there 
needing  no  formal  promulgation  to  give  it  the  force  of  a  law,  as  was  nec- 
essary by  the  civil  law  with  regard  to  the  emperor's  edicts ;  because  every 
man  in  England  is,  in  judgment  of  law,,  party  to  the  making  of  an  act  of 
parliament,  being  present  thereat  by  his  represenatives.  However,  a 
copy  thereof  is  usually  printed  at  the  king's  press,  for  the  information  of 
the  whole  land. 

An  act  of  parliament,  thus  made,  is  the  exercise  of  the  highest 
authority  that  this  kingdom  acknowledges  upon  earth.  It  hath  power  to 
bind  every  subject  in  the  land,  and  the  dominions  thereunto  belonging; 
nay,  even  the  king  himself,  if  particularly  named  therein.  And  it  cannot 
be  altered,  amended,  dispensed  with,  suspended,  or  repealed,  but  in  the 
same  forms,  and  by  the  same  authority  of  parliament;  for  it  is  a  maxim 
in  law,  that  it  requires  the  same  strength  to  dissolve,  as  to  create,  an 
obligation. 

HOW  ADJOURIVED,  PROBOtiUED,  ETC. 

VII.  There  remains  only,  in  the  seventh  and  last  place,  to  add  a 
word  or  two  concerning  the  manner  in  which  parliaments  may  be 
adjourned,  prorogued,  or  dissolved. 

An  adjournment  is  no  more  than  a  continuance  of  the  session  from 
one  day  to  another,  as  the  word  itself  signifies ;  and  this  is  done  by  the 
authority  of  each  house  separately  every  day ;  and  sometimes  for  a  fort- 
night or  a  month  together,  as  at  Christmas  or  Easter,  or  upon  other  par- 
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ticular  occasions.    But  the  adjournment  of  one  house  is  no  adjournment 
of  the  other. 

A  prorogation  is  the  continuance  of  the  parliament  from  one  session 
to  another,  as  an  adjournment  is  a  continuation  of  the  session  from  day  to 
day.  This  is  done  by  the  royal  authority,  expressed  either  by  the  lord 
chancelor  in  his  majesty's  presence,  or  by  commission  from  the  crown,  or 
frequently  by  proclamation.  Both  houses  are  necessarily  prorogued  at 
the  same  time,  it  not  being  a  prorogation  of  tlie  house  of  lords  or  com- 
mons, but  of  parliament.  The  session  is  never  understood  to  be  at  an 
end  until  a  prorogation ;  though,  unless  some  act  be  passed  or  some  judg- 
ment given  in  parliament,  it  is  in  truth  no  session  at  all. 


Parliament  may  be  dissolved  -< 


1.  By  the  klng^s  will  expressed  in  person  or  by  rep- 

resentation. 

2.  By  demise  of  the  crown,  until  the  reign  of  Anne, 

when  It  was  enacted  that  Parliament  shall 
continue  for  six  months  after  the  death  of  the 
king,  unless  sooner  prorogued  or  dissolved  by 
the  successor. 

8.  By  length  of  time.  By  a  statute  of  the  reign  of 
George  the  first  the  limit  of  life  of  a  parlia- 
ment is  seven  years,  unless  sooner  dissolved. 


CHAPTER  III. 


OF  THE  KING  AND  HIS  TITLE. 


100-S18. 

This  chapter  is  mainly  historical,  tracing  the  descent  of  the  Crown. 

].  It  is  hereditary. 


Six  Points  regarding 

the  King's  rights 
and  authority  treated  < 
'        111  th  if- and 
Succeeding  Chapters 


1.  His  Title.     { 


2.  It  Is  hereditary  in  a  manner  peculiar  to 

Itself. 

3.  It  is  subject  to  limitation   by  parlia- 

ment. 


4.  It  Is  hereditary  in  the  new  proprietor. 

2.  Family  (chapter  IV). 

3.  Councils  (chapter  V). 

4.  Duties  (chapter  VI). 

6.  Prerogatives  (chapter  VII). 
6.  Revenues  (chapter  VIII). 


Chap.  VI.]  OF  THE  KING'S  DUTIES.  45 


CHAPTER  IV. 


OF  THE  KING'S  ROYAL  FAMILY. 

This  chapter  treats  of  the  Queen  and  her  prerogatives,  revenues,  perquisites,  the 
Queen  Dowager,  Prince  of  Wales,  and  other  kindred  of  the  King. 


CHAPTER  V. 


OF  THE  COUNCILS  BELONGING  TO  THE  KING. 

SSr-S33. 

r  1.  Parliament. 

I   2.  Peers. 
Four  Councils  enumerated  and  described. 

3.  Jpdges  of  the  Law  Courts. 

4.  Privy  Council. 

The  main  body  of  the  chapter  is  devoted  to  the  qnallflbations,  duties,  powers, 
privileges,  manner  of  dissolution  of  the  Privy  Council. 


CHAPTER  VI. 

OF  THE  KING'S  DUTIES. 

S33-S37. 

The  substance  of  the  chapter  may  be  stated  as  follows: 

1.  To  govern  according  to  law. 
The  King's  duties    {  2.  To  execute  Judgment  In  mercy. 

8.  To  maintain  the  established  religion. 


46 


OF  THE  KING'S  PREROGATIVE, 


[Book  I, 


9 


S 


1.  As  to  the  King's  Royal 
character 


SYNOPSIS  OP  CHAPTER  VII. 

'  1.  Sovereignty. 

2.  Perfection. 
L  8.  Perpetuity. 


2.  As  to  his  Royal  authority 


'  1.  Sending  embassadors. 

2.  Making  treaties. 

3.  Malting  war  and  peace. 

4.  Rejecting  acts  of  the  Parliament. 

5.  Head  of  the  Military  forces. 

6.  Appointing  Ports  and  Havens. 

7.  Erection  of  Light-houses,  etc.      % 

8.  Restraints  of  subjects  trom  leaving  the 
Kingdom,  etc. 


9.  The  fountain  of  Justice. 

10.  The  fountain  of  honor  and  privilege. 

11.  The  Arbiter  of  Commerce. 

1 12.  Head  of  the  Church. 
I*- ^'*°'"f„Si  Chapter  VIII. 

2.  Incidental. 


CHAPTER  VII. 


OF  THE  KING'S  PREROGATIVE. 


By  the  word  prerogative  we  usually  understand  that  special  pre- 
eminence, which  the  king  hath  over  and  above  all  other  persons,  and  out 
of  the  ordinary  course  of  the  common  law,  in  right  of  his  regal  dignity. 

KINDS  OF  PREB06AT1TIS8. 

Prerogatives  are  either  direct  or  incidental.  The  direct  are  such  posi- 
tive substantial  parts  of  the  royal  character  and  authority,  as  are  rooted 
in  and  spring  from  the  king's  political  person,  considered  merely  by  itself, 
without  reference  to  any  other  extrinsic  circumstance ;  as,  the  right  of 
sending  embassadors,  of  creating  peers,  and  of  making  war  or  peace.  But 
such  prerogatives  as  are  incidental  bear  always  a  relation  to  something 
else,  distinct  from  the  king's  person ;  and  are  indeed  only  exceptions  in 
favour  of  the  crown,  to  those  general  rules  that  are  established  for  the 
rest  of  the  community ;  such  as,  that  no  costs  shall  be  recovered  against 
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the  king;  that  the  king  can  never  be  a  joint-tenant;  and  that  his  debt 
shall  be  preferred  before  a  debt  to  any  of  his  subjects. 

BIRBCT  PREBOOATITKS. 

These  substantive  or  direct  prerogatives  may  again  be  divided  into 
three  kinds:  being  such  as  regard,  first,  the  king's  royal  character;  sec- 
ondly, his  royal  authority;  and,  lastly,  his  royal  income. 

In  the  present  chapter  we  shall  only  consider  the  two  first  of  these 
divisions,  which  relate  to  the  king's  political  character  and  authority;  or, 
in  other  words,  his  dignity  and  regal  power;  to  which  last  the  name  of 
prerogative  is  frequently  narrowed  and  confined. 

THE  BOTAIi  DIGNITY. 

First,  then,  of  the  royal  dignity.    Under  every  monarchical  establish- 
ment, it  is  necessary  to  distinguish  the  prince  from  his  subjects,  not  only 
by  the  outward  pomp  and  decorations  of  majesty,  but  also  by  ascribing  to 
him  certain  qualities,  as  inherent  in  his  royal  capacity,  distinct  from  and* 
superior  to  those  of  any  other  individual  in  the  nation. 

MOTEBEI65TT. 

I.    And,  first,  the  law  ascribes  to  the  king  the  attribute  of  sovereignty , ' 
or  pre-eminence. 

Hence  it  is,  that  no  suit  or  action  can  be  brought  against  the  king, 
even  in  civil  matters^  because  n^eeurt  can.  have  jurisdiction  over  him. 
For  all  jurisdiction  implies  superiority  of  power :  authority  to  try  would 
be  vain  find  idle,  without  an  authority  to  redress;  and  the  sentence  of  a 
court  would  be  contemptible,  unless  that  court  had  power  to  command  the 
execution  of  it.  Hence  it  is  likewise,  that  by  law  the  person  of  the  king 
is  sacred,  even  though  the  measures  pursued  in  his  reign  be  completely 
tyrannical  aud  arbitrary :  for  no  jurisdiction  upon  earth  has  power  to  try 
him  in  a  criminal  way ;  much  less  to  condemn  him  to  punishment.  If  any 
foreign  jurisdiction  had  this  power,  as  was  formerly  claimed  by  the  pope, 
the  independence  of  the  kingdom  would  be  no  more ;  and,  if  such  a  power 
were  vested  in  any  domestic  tribunal,  there  would  soon  be  an  end  of  the 
constitution,  by  destroying  the  free  agency  of  one  of  the  constituent  parts 
of  the  sovereign  legislative  power. 

Are  then,  it  may  be  asked,  the  subjects  of  England  totally  destitute 
of  remedy,  in  case  the  crown  should  invade  their  rights,  either  by  private 
injuries,  or  public  oppressions?  To  this  we  may  answer,  that  the  law  has 
provided  a  remedy  in  both  cases. 

And,  first,  as  to  private  injuries:  if  any  person  has,  in  point  of  prop- 
erty, a  just  demand  upon  the  king,  he  must  petition  him  in  his  court  of 
chancery,  wh«zabifiL  chancellor  will  administer  right  as  a  matter  of  grace, 
though  not  uj^gnxQUipulsion. 

Next,  as  to  cases  of  ordinary  public  oppression,  where  the  vitals  of 
the  constitutions  are  not  attacked,  the  law  hath  also  assigned  a  remedy. 
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For,  as  the  king  cannot  misuse  his  power,  without  the  advice  of  evil  coun- 
sellors, and  the  assistance  of  wicked  ministers,  these  men  may  be  exam* 
ined  and  punished.  The  constitution  has  therefore  provided,  by  means 
of  indictments  and  parliamentary  impeachments,  that  no  man  shall  dare 
to  assist  the  crown  in  contradiction  to  the  laws  of  the  land.  But  it  is  at 
the  same  time  a  maxim  in  those  laws,  that  the  king  himself  can  do  no 
wrong :  since  it  would  be  a  great  weakness  and  absurdity  in  any  system 
of  positive  law  to  define  any  possible  wrong,  without  any  possible 
redress. 

For,  as  to  such  public  oppressions  as  tend  to  dissolve  the  constitution 
and  subvert  the  fundamentals  of  government,  they  are  cases  which  the 
law  will  not,  out  of  decency,  suppose ;  being  incapable  of  distrusting  those 
whom  it  has  invested  with  any  part  of  the  supreme  power ;  since  such 
distrust  would  render  the  exercise  of  that  power  precarious  and  imprac* 
ticable.  For,  wherever  the  law  expresses  its  distrust  of  abuse  of  power, 
it  always  vests  a  superior  coercive  authority  in  some  other  hand  to  correct 
it ;  the  very  notion  of  which  destroys  the  idea  of  sovereignty.  If  there- 
fore, for  example,  the  two  houses  of  parliament,  or  either  of  them,  had 
avowedly  a  right  to  animadvert  on  the  king,  or  each  other,  or  if  the  king 
had  a  right  to  animadvert  on  either  of  the  houses,  that  branch  of  the 
legislature,  so  subject  to  animadversion,  would  instantly  cease  to  be  part 
of  the  supreme  power;  the  balance  of  the  constitution  would  be  over- 
turned, and  that  branch  or  branches,  in  which  this  jurisdiction  resided, 
would  be  completely  sovereign,  The  supposition  of  law  therefore  is,  that 
neither  the  king  nor  either  house  of  parliamentt  collectively  taken,  is  cap- 
able of  doing  any  wrong :  since  in  such  cases  the  law  feels  itself  incapable  of 
furnishing  any  adequate  remedy.  For  which  reason  all  oppression  which 
may  happen  to  spring  from  any  branch  of  the  sovereign  power,  must  nec- 
essarily be  out  of  the  reach  of  any  stated  rule,  or  express  legal  provision ; 
but  if  ever  they  unfortunately  happen,  the  prudence  of  the  times  must 
provide  new  remedies  upon  new  emergencies. 

Indeed,  it  is  found  by  experience,  that  whenever  the  unconstitutional 
oppressions,  even  of  the  sovereign  power,  advance  with  gigantic  strides, 
and  threaten  desolation  to  a  state,  mankind  will  not  be  reasoned  out  of 
the  feelings  of  humanity ;  nor  will  sacrifice  their  liberty  by  a  scrupulous 
adherence  to  those  political  maxims  which  were  originally  established  to 
preserve  it.  And  therefore,  though  the  positive  laws  are  silent,  experi- 
ence will  furnish  us  with  a  very  remarkable  case  wherein  nature  and  rea- 
son prevailed.  When  king  James  the  Second  invaded  the  fundamental 
constitution  of  the  realm,  the  convention  declared  an  abdication,  whereby 
the  throne  was  rendered  vacant,  which  induced  a  new  settlement  of  the 
crown.  And  so  far  as  the  precedent  leads,  and  no  further,  we  may  now 
be  allowed  to  lay  down  the  law  of  redress  against  public  oppression.  If, 
therefore,  any  future  prince  should  endeavor  to  subvert  the  constitution 
by  breaking  the  original  contract  between  king  and  people,  should  violate 
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the  fundamental  laws,  and  should  withdraw  himself  out  of  the  kingdom ; 
we  are  now  authorized  to  declare  that  this  conjunction  of  circumstances, 
would  amount  to  an  abdication,  and  the  throne  would  be  thereby  vacant. 
But  is  not  for  us  to  say  tliat  nny  one,  or  two,  of  these  ingredients  would 
amount  to  such  a  situation ;  for  there  our  precedent  would  fail  us.  In 
these,  tlierefore,  or  other  circumstances,  which  a  fertile  imagination  may 
furnish,  since  both  law  and  history  are  silent,  it  becomes  us  to  be  silent 
too ;  leaving  to  future  generations,  whenever  necessity  and  the  safety  of 
the  whole  shall  require  it,  the  exertion  of  those  inherent,  though  latent, 
powers  of  society,  which  no  climate,  no  time,  no  constitution,  no  contract 
can  ever  destroy  or  diminish. 

PEBFKCTION. 

II.  Besides  the  attribute  of  sovereignty,  the  law  also  ascribes  to  the 
king,  in  his  political  capacity,  absolute  perfection.  The  king  can  do  no 
wrong :  which  ancient  and  fundamental  maxim  is  not  to  be  understood, 
as  li  everyming  transacted  bv  the  government  was  of  course  just  and  law- 
ful, but  means  only  two  things.  First,  that  whatever  is  exceptionable  in 
the  conduct  of  public  affairs,  is  not  to  be  imputed  to  the  king,  nor  is  he 
answerable  for  it  personally  to  his  people :  for  this  doctrine  would  totally 
destroy  that  constitutional  independence  of  the  crown,  which  is  necessary 
for  the  balance  of  power  in  our  free  and  active,  and  therefore  compounded 
constitution.  And,  secondly,  it  means  that  the  prerogative  of  the 
crown  extends  not  to  any  injury :  it  is  created  for  the  benefit  of  the  peo- 
ple, and  therefore  cannot  be  exerted  to  their  prejudice. 

The  king,  moreover,  is  not  only  incapable  of  doing  wrong,  but  even  of 
thinking  wrong:  he  can  never  mean  to  do  an  improper  thing:  in  him  is  no 
folly  or  weakness.  And,  therefore,  if  the  crown  should  be  induced  to 
grant  any  franchise  or  privilege  to  a  subject  contrary  to  reason,  or  in  any 
wise  prejudicial  to  the  commonwealth,  or  a  private  person,  the  law  will 
not  suppose  the  king  to  have  meant  either  an  unwise  or  an  injurious  ac- 
tion, but  declares  that  the  king  was  deceived  in  his  grant ;  and  thereupon 
such  grant  is  rendered  void,  merely  upon  the  foundation  of  fraud  and  de- 
ception, either  by  or  upon  those  agents  whom  the  crown  has  thought 
proper  to  employ . 

K1H<P8  LA€H^,  ETC. 

In  further  pursuance  of  this  principle,  the  law  also  determines  that 
in  the  king  can  be  no  negligence,  or  lachesy  and  therefore  no  delay  wnll  bar 
his  right.  Nullum  tempus  occurrit  regi  has  been  the  standing  maxim  upon 
aik  occasions ;  for  the  law  intends  that  the  king  is  always  busied  for  the 
public  good,  and  therefore  has  not  leisure  to  assert  his  right  within  the 
times  limited  to  subjects.  In  the  king  also  can  be  no  stain  or  corruption 
of  blood ;  for,  if  the  heir  to  the  crown  were  attainted  of  treason  or  felony, 
and  afterwards  the  crown  should  descend  to  him,  this  would  purge  the  at- 
tainder, ip90  facto.  Neither  can  the  king  in  judgment  of  law,  as  king, 
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ever  be  a  minor  or  under  age ;  and  therefore  his  royal  grants  and  assents 
to  acts  of  parliament  are  good,  though  he  has  not  in  his  natural  capacity 
attained  the  legal  age  of  twenty-one.  It  has  also  been  usually  thought 
prudent,  when  the  heir-apparent  hatli  been'very  young,  to  appoint  a  pro- 
tector, guardian,  or  regent,  for  a  limited  time :  but  the  very  necessity  of 
such  extraordinary  provision  is  sufficient  to  demonstrate  the  trutli  of  tliat 
maxim  of  the  common  law,  that  in  the  king  is  no  minority ;  and  therefore 
he  hath  no  legal  guardian. 

PKBPETUITT. 

III.  A  third  attribute  of  the  king's  majesty  is  his  perpetuity.  The 
law  ascribes  to  him  in  his  political  capacity  an  absolute  immortjility. 
The  king  never  dies.  Henry,  Edward,  or  George  may  die ;  but  the  king 
survives  them  all.  For  immediately  upon  the  decease  of  the  reigning 
prince  in  his  natural  capacity,  his  kingship  or  imperial  dignity,  by  act  of 
law,  without  any  interregnum  or  interval,  is  vested  at  once  in  his  heir, 
who  is,  eo  instantif  king  to  all  intents  and  purposes.  And  so  tender  is  the 
iaw  of  supposing  even  a  possibility  of  his  death  that  his  natural  dissolu- 
tion is  generally  called  his  demise;  an  expression  which  signifies  merely  a 
transfer  of  property ;  for  as  is  observed  in  Plowden,  when  we  say  the  de- 
mise of  the  crown,  we  mean  only  that,  in  consequence  of  the  disunion  of 
the  king's  natural  body  from  his  body  politic,  the  kingdom  is  transferred 
or  demised  to  his  successor;  and  so  the  royal  dignity  remains  perpetual. 

Here  follows  a  consideration  of  the  executive  branches  of  the  royal  preroga- 
tive,  Introduced  by  an  argument  for  the  absolute  exercise  of  the  king's  prerogative. 
With  regard  to  foreign  concerns  the  Icing  is  tlie  represent  at  tve  of  his  people.  He  has 
the  power  as  such  of  sending  embassadors  to  foreign  states  and  receiving  embassa- 
dors. The  inquiry  follows  as  to  how  far  the  municipal  laws  of  England  Intermeddle 
with  or  protect  the  rights  of  embassadors. 

It  is  the  king's  prerogative  to  make  treaties,  leagues  and  alliances,  to  make  war 
and  peace.  This  power  is  held  in  check  by  the  parliamentary  power  of  impeach- 
ment. 

MAKQUR  AND  BKPKI8AL. 

As  the  delay  of  making  war  may  sometimes  be  detrimental  to  indi- 
viduals who  have  suffered  by  depredations  from  foreign  potentates,  our 
laws  have  in  some  respects  armed  the  subject  with  powers  to  impel  the 
prerogative,  by  directing  the  ministers  of  the  crown  to  issue  letters  of 
marque  and  reprisal  upon  due  demand ;  the  prerogative  of  granting  which 
is  nearly  related  to,  and  plainly  derived  from,  that  other  of  making  war; 
this  being,  indeed,  only  an  incomplete  state  of  hostilities,  and  generally 
ending  in  a  formal  declaration  of  war.  These  letters  are  grantable  by  the 
law  of  nations,  whenever  the  subjects  of  one  state  are  oppressed  and  in- 
jured by  those  of  another,  and  justice  is  denied  by  that  state  to  which  the 
oppressor  belongs.  In  this  case  letters  of  marque  and  reprisal  (words 
used  as  synonymous,  and  signifying,  the  latter,  a  taking  in  return ;  the 
former,  the  passing  the  frontiers  in  order  to  such  taking)  may  be  obtained. 
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in  order  to  sieze  the  bodies  or  goods  of  the  subjects  of  the  offending  state, 
until  satisfaction  be  made,  wherever  Uiey  happen  to  be  found.  And  in- 
ileed  this  custom  of  reprisal  seems  dictated  by  nature  herself. 

Upon  exactly  the  same  reason  stands  the  prerogative  of  granting  safe 
conducts,  without  which,  by  the  law  of  nations,  no  member  of  one  society 
has  a  riglit  to  intrude  into  another. 

In  domestic  aflTalrs  the  kinf?  has  many  prerogatives.  He  is  a  constitutional  part 
or  the  legislative  power,  and  has  the  powerof  rejecting  such  provisions  of  parliament 
as  he  deems  improper;  is  generalissimo  of  the  military  forces;  has  the  power  to  ap- 
point ports  and  havens;  to  erect  beacons,  light- houses,  and  sea-marks,  to  prohibit 
the  exportation  of  arms,  and  to  confine  his  subjects  within  the  realm  or  to  recall 
them  from  beyond  the  seas. 

THE  FOUXTAIN  OF  JUSTICK. 

III.    Another  capacity,  in  which  the  king  is  considered  in  domestic 
affairs,  is  as  the  fountain  of  justice  and  general  conservator  of  the  peace 
of  the  kingdom.    By  the  fountain  of  justice,  the  law  does  not  mean  the 
author  or  original,  but  only  the  distributor.    Justice  is  not  derive^  from 
the  king,  as  from  h\8  free  gift,  but  he  is  the  steward  of  the  public,  to  dis- 
pense it  to  whom  it  is  due.    He  is  not  the  spring,  but  the  reservoir,  from 
whence  right  and  equity  are  conducted  by  a  thousand  channels  to  every 
individual.    The  original  power  of  judicature,  by  the  fundamental  princi- 
ples of  society,  is  lodged  in  the  society  at  large ;  but,  as  it  would  be  im- 
practicable to  render  complete  justice  to  every  individual,  by  the  people 
in  their  collective  capacity,  therefore  every  nation  has  committed  that 
power  to  certain  select  magistrates,  who  with  more  ease  and  expedition 
can  hear  and  determine  complaints :  and  in  England  this  authority  has 
immemorially  been  exercised  by  the  king  or  his  substitutes.    He,  there- 
fore, has  alone  the  right  of  erecting,  courts  of  judicature^  for,  though  the 
constitution  of  the  kingdom  hath  intrusted  him  with  the  whole  executive 
power  of  the  laws,  it  is  impossible,  as  well  as  improper,  that  he  should 
personally  carry  into  execution  this  great  and  extensive  trust;  it  is  conse- 
quently necessary  that  courts  should  be  erected  to  assist  him  in  executing 
this  power;  and  equally  necessary  that,  if  erected,  they  should  be  erected 
by  his  authority.    And  hence  it  is  that  all  jurisdictions  of  courts  are  either 
mediately  or  immediately  derived  from  the  crown,  their  proceedings  run 
generally  in  the  king's  name,  they  pass  under  hit'  seal,  and  are  executed 
by  his  officers. 

It  is  probable,  and  almost  certain,  that  in  very  early  times,  before  our 
constitution  arrived  at  its  full  perfection,  our  kings  in  person  often  heard 
and  determined  causes  between  party  and  party.  But  at  present,  by  the 
long  and  uniform  usage  of  many  ages,  o\ir  kings  have  delegated  their 
whole  judicial  power  to  the  judges  of  their  several  courts ;  which  are  the 
grand  depositories  of  the  fundamental  laws  of  the  kingdom,  and  have 
gained  a  known  and  stated  jurisdiction,  regulated  by  certain  e&tablished 
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rules,  which  the  crown  itself  cannot  now  alter  6ut  by  act  of  parliament. 
And|  in  order  to  maintain  both  the  dignity  and  independence  of  the  judges 
in  the  superior  courts,  it  is  enacted  by  the  statute  13  W.  III.  c.  2,  that 
their  commissions  shall  be  made  (not  as  formerly,  durante  bene  placito^ 
but  quamdiu  bene  se  gesserint)  and  their  salaries  ascertained  and  estab- 
lished ;  but  that  it  may  be  lawful  to  remove  them  on  the  address  of  both 
houses  of  parliament.  And  now,  by  the  noble  improvements  of  that  law, 
in  statute  of  1  George  III  c.  23,  enacted  at  the  earnest  recommendation 
of  the  king  himself  from  the  throne,  the  judges  are  continued  in  their 
offices  during  their  good  behavior,  notwithstanding  any  demise  of  the 
crown  (which  was  formerly  held  immediately  to  vacate  their  seats),  and 
their  full  salaries  are  absolutely  secured  to  them  during  the  continuance 
of  their  commissions ;  his  majesty  having  been  pleased  to  declare,  that 
'^  he  looked  upon  the  independence  and  uprightness  of  the  judges  as 
essential  to  the  impartial  administration  of  justice;  as  one  of  the  best  secure 
ities  of  the  rights  and  liberties  of  his  subjects ;  and  as  most  conducive  to 
the  honour  of  the  crown.*' 

In  criminal  proceedings,  or  prosecutions  for  offences,  it  would  still  be 
a  higher  absurdity  if  the  king  personally  sat  in  judgment;  because  in  re- 
gard to  these,  he  appears  in  another  capacity ;  that  of  prosecutor.  All 
offences  are  either  against  the  king's  peace,  or  his  crown  and  dignity ;  and 
are  so  laid  in  every  indictment.  For  though  in  their  consequences  they 
generally  seem  (except  in  the  case  of  treason,  and  a  very  few  others)  to  be 
rather  offences  against  the  kingdom  than  the  king,  yet  as  the  public, 
which  is  an  invisible  body,  has  delegnted  all  its  power  and  rights,  with 
regard  to  the  execution  of  the  laws,  to  one  visible  magistrate,  all  affronts 
to  that  power,  and  breaches  of  those  rights,  are  immediately  offences 
against  him  to  whom  they  are  so  delegated  by  the  public.  He  is  there- 
fore the  proper  person  to  prosecute  for  all  public  offences  and  breaches  of 
the  peace,  being  the  person  injured  in  the  eye  of  the  law. 

In  this  distinct  and  separate  existence  of  4he  judicial  power  in  a  pecu- 
liar body  of  men,  nominated  indeed,  but  not  removable  at  pleasure,  by 
the  crown,  consists  one  main  preservative  of  the  public  liberty,  which 
cannot  subsist  long  in  any  state  unless  the  administration  of  common  jus- 
tice be  in  some  degree  separated  both  from  the  legislative  and  also  from 
the  executive  power. 

THE  KINO'H  LEQAL  UBIQIJITT. 

A  consequence  of  this  prerogative  is  the  legal  ubiquity  of  the  king.  His 
majesty,  in  the  eye  of  the  law,  is  always  present  in  all  his  courts,  though 
he  cannot  personally  distribute  justice.  And  from  this  ubiquity  it  follows 
that  the  king  can  never  be  nonsuit;  for  a  nonsuit  is  the  desertion  of  a  suit 
or  action  by  the  non-appearance  of  the  plaintiff  in  court.  For  the  same 
reason,  also,  in  the  forms  of  legal  proceedings,  the  king  is  not  said  to  ap- 
pear by  his  attorney t  as  other  men  do ;  for  in  contemplation  of  law  he  is 
always  present  in  court. 
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THK  I88UING  OF  PBOCLAMATIONS. 

From  the  same  original,  of  the  king's  being  the  fountain  of  justice, 
we  may  also,  deduce  the  prerogative  of  issuing  proclamations,  which  is 
vested  in  the  kiug  alone.  These  proclamatious  have  then  a  binding  force, 
when  (as  Sir  Edward  Coke  observes)  they  are  grounded  upon  and  enforce 
the  laws  of  the  realm.  For,  though  the  making  of  laws  is  entireiy  the  work 
of  a  distinct  part  the  legislative  branch,  of  the  soverign  power,  yet  the 
manner,  time,  and  circumstances  of  putting  those  laws  in  execution  must 
frequently  be  left  to  the  discretion  of  the  executive  magistrate.  And 
therefore  his  constitutions  or  edicts  concerning  these  points,  which  we 
call  proclamations,  are  binding  upon  the  subject,  where  they  do  not  either 
contradict  the  old  laws  or  tend  to  establish  new  ones ;  but  only  enforce 
the  execution  of  such  laws  as  are  already  in  being,  in  such  manner  as  the 
king  shall  judge  necessary.  Thus  the  established  law  is,  that  the  king 
may  prohibit  any  of  his  subjects  from  leaving  the  realm ;  a  proclamation 
therefore  forbidding  this  in  general  for  three  weeks,  by  laying  an  embargo 
on  all  shipping  in  time  of  war,  will  be  equally  binding  as  an  act  of  par- 
liament, because  founded  upon  a  prior  law. 

Further,  the  king  is  the  fountain  of  honor,  office  and  privilege,  and  possesses  the 
right  of  converting  aliens  into  citizens,  and  of  erecting  corporations. 

ABBITRB  OF  COHHKB€E. 

Another  light,  in  which  the  laws  of  England  consider  the  king  with 
regard  to  domestic  concerns,  is  a«  the  arbiter  of  commerce.  By  commerce 
I  at  present  mean  domestic  commerce  only.  The  aflfairs  of  commerce  are 
regulated  by  a  law  of  their  own,  called  the  law  merchant,  or  lex  mercatoria, 
which  all  nations  agree  in  and  take  notice  of.  And  in  particular  it  is  held 
to  be  part  of  the  laws  of  England,  which  decides  the  causes  of  merchants 
by  the  general  rules  which  obtain  in  all  commercial  countries ;  and  that 
often  even  in  matters  relating  to  domestic  trade,  as,  for  instance,  with  re- 
gard to  the  drawing,  the  acceptance,  and  the  transfer  of  inland  bills  of 
exchange. 

With  us  in  England,  the  king's  prerogative,  so  far  as  it  relates  to 
mere  domestic  commerce,  will  fall  principally  under  the  following  articles : 

First,  the  establishment  of  public  marts  or  places  of  buying  and  sell- 
ing, such  as  markets  and  fairs,  with  the  tolls  thereunto  belonging.  These 
can  only  be  set  up  by  virtue  of  the  king's  grant,  or  by  long  and  immemo- 
rial usage  and  prescription,  which  presupposes  such  a  grant.  The  limita- 
tion of  these  public  resorts  to  such  time  and  place  as  may  be  most 
convenient,  for  the  neighborhood,  forms  a  part  of  economics,  or  domestic 
polity,  which,  considering  tlie  kingdom  as  a  large  family,  and  the  king  as 
the  master  of  it,  he  clearly  has  a  right  to  dispose  and  order  as  he  pleases. 

Secondly,  the  regulation  of  weights  and  measures.  These  for  the 
advantage  of  the  public,  ought  to  be  universally  the  same  throughout  the 
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kingdom ;  being  the  general  criterions  which  reduce  all  things  to  the  same 
or  an  equivalent  value.  But,  as  weight  and  measure  are  things  in  their 
nature  arbitrary  and  uncertain,  it  is  therefore  expedient  that  they  be  re- 
duced to  some  fixed  rule  or  standard ;  which  standard  it  is  impossible  to 
fix  by  any  written  law  or  oral  proclamation ;  for  no  man  can,  by  words  only, 
give  another  an  adequate  idea  of  a  foot-rule,  or  a  pound-weight.  It  is 
therefore  necessary  to  have  recourse  to  some  visible,  palpable,  material 
standard ;  by  forming  a  comparison  with  which  all  weights  and  measures 
may  be  reduced  to  one  uniform  size ;  and  the  prerogative  of  fixing  this 
standard  our  ancient  law  vested  in  the  crown,  as  in  Normandy  it  belonged 
to  the  duUe. 

Thirdly,  as  money  is  the  medium  of  commerce,  it  is  the  king's  pre- 
rogative, as  the  arbiter  of  domestic  commerce,  to  give  it  authority  or  make 
it  current. 

HEAD  OF  THE  CHUBCH. 

The  king  is,  lastly,  considered  by  the  laws  of  England  as  the  head 
and  supreme  governor  of  the  national  church. 

From  this  prerogative  also,  of  being  the  head  of  the  church,  arises 
tlie  king's  right  of  nomination  to  vacant  bishoprics,  and  certain  other 
ecclesiastical  preferments. 

As  head  of. the  church,  the  king  is  likewise  the  dernier  resort  in  all 
ecclesiastical  causes :  an  appeal  lying  ultimately  to  him  in  chancery  from 
the  sentence  of  every  ecclesiastical  judge. 


CHAPTER  VIII. 


OF  THE  KING'S  REVENUE. 

This  chapter  treats  In  great  detail  of  the  revenue  of  the  king.    This  revenue  la 
either  ordinary  or  extraordinary.    The  following  are  termed  the  ordinary: 

1.  The  custody  of  the  temporalities  of  bishops. 

2.  Corodles. 

3.  Tithes  arising  In  extra  parochial  places. 

4.  The  first  fruits  and  tenths  of  all  spiritual  preferments  In  the  Kingdom. 

5.  The  rents  and  profits  of  the  Crown  demesne  lands. 

6.  Profits  of  Ihe  mllltarv  tenures. 

7.  Wine  licenses. 

8.  Profits  from  forests. 

9.  Profits  nrom  ordinary  courts  of  Justice. 

10.  Rights  of  royal  fish. 

11.  Shipwrecks. 

12.  Royal  mines. 
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13.  Treasnre  trove. 

14.  Walft. 

15.  Eatrays. 

16.  Forfeitures  of  lands  and  goods  for  oflTences . 

17.  ERcheats  of  lands. 

18.  Cnstody  of  Idiots  and  lunatics. 

These  sources  ofordlnary  revenue  formerly  so  large  have  been  largely  cut  oflTor 
circumscribed  and  methods  to  supply  the  deficiency  In  the  king's  revenue  subsequent- 
ly grew  up  and  are  known  as  the  king's  extraordinary  revenue.  These  are  called  aids, 
subsidies  or  supplies,  and  are  granted  by  parliament. 

Taxes  are  either  annual  or  perpetual. 

The  usual  annual  taxes  are  those  upon  land  and  malt.  The  perpetual  taxes  are 
the  customs,  the  excise  duty,  duty  on  salt,  postoffice  duties,  stamp  duties,  duties 
upon  houses  and  windows,  tax  upon  servants,  licenses  upon  coaches  and  chairs, 
duties  upon  offices  and  pensions. 

Another  maritime  revenue,  is  that  of  shipwrecks.  Wreck,  by  the 
ancient  common  law,  was  where  any  ship  Was  lost  at  sea^  and  the  goods 
or  cargo  were  thrown  upon  the  land ;  in  which  case  these  goods  so  wrecked 
were  adjudged  to  belong  to  the  king;  for  it  was  held,  that  by  the  loss  of 
the  ship  all  property  was  gone  out  of  the  original  owner.  But  this  was 
undoubtedly  adding  sorrow  to  sorrow,  and  w^as  consonant  neither  to  rea- 
son nor  humanity.  The  statute  of  Westminster  the  first,  enacts,  that  if  a 
man,  a  dog,  or  a  cat  escape  alive  the  vessel  shall  not  be  judged  a  wreck. 
These  animals  as  in  Bracton,  are  only  put  for  examples ;  for  it  is  now  held 
that  not  only  if  any  live  thing  escape,  but  if  proof  can  be  made  of  the  prop- 
erty of  any  of  the  goods  or  lading  which  came'  to  shore,  they  shall  not 
be  forfeited  as  wreck.  The  statute  further  ordains  that  the  sheriff  of  the 
county  shall  be  bound  to  keep  the  goods  a  year  and  a  day,  that  if  any  man 
can  prove  a  property  in  them,  either  in  hih  own  right  or  by  right  of  repre- 
sentation, they  shall  be  restored  to  him  without  delay ;  but  if  no  such  prop- 
erty be  proved  within  that  time,  tliey  then  shall  be  the  king's.  If  the 
goods  are  of  a  perishable  nature,  the  sheriff  may  sell  them,  and  the  money 
shall  be  liable  in  their  stead.  This  revenue  of  wrecks  is  frequently  granted 
out  to  lords  of  manors  as  a  royal  franchise ;  and  if  any  one  be  thus  enti- 
tled to  wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked  thereon, 
the  king  may  claim  them  any  time,  even  after  the  year  and  day. 

JETHAM,  FLOTSAM,  LIGAN,  8ALTAGE.  ^^ ^   ^- 


j^ods 


It  is  to  be  observed,  that  in  order  to  constitute  a Tegal  wreck  the  ,^ 
must  come  to  land.  If  they  continue  at  sea,  the  law  distinguishes  tliem  ^ 
by  the  barbarous  and  uncouth  appellations  of  ietnam^  fjnUnrjri^  and  j/p/iw.  a^f\ 
«jfitlU40^i8  where  goods  are  cast  into  tlie  sea,  and  there  sink  and  remain  ^ 
under  water;  (lot^g^n  is  where  they  continue  swimming  on  the  surface 
of  the  waves :  Jigap  is  where  they  are  sunk  in  the  sea,  but  tied  to  a  cork 
or  buoy  in  order  to  be  found  again.  These  are  also  the  king's,  if  no  owner 
appears  to  claim  them  ;  but  if  any  owner  appears  he  is  entitled  to  recover 
the  possession.    For,  even  if  they  be  cast  overboard  without  any  mark  or 
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buoy,  in  order  to  lighten  the  ship,  the  owner  is  not  by  this  act  of  necessity 
construed  to  have  renounced  his  property ;  much  less  can  things  ligan  be 
supposed  to  be  abandoned,  since  the  owner  has  done  all  in  his  power  to 
assert  and  retain  his  property.  These  three  are  therefore  accounted  so 
far  a  distinct  thing  from  the  former,  that  by  the  king's  grant  to  a  man  of 
wrecks,  things  jetsam,  flotsam,  and  ligan  will  not  pass. 

By  the  statute  27  Edw.  III.  c.  13,  if  any  ship  be  lost  on  the  shore,  and 
the  goods  come  to  land  (which  cannot,  says  the  statute,  be  called  wreck), 
they  shall  be  presently  delivered  to  the  merchants,  paying  only  a  reason- 
able reward  to  those  that  saved  and  preserved  tliem,  which  is  entitled 
AoJiiagfU-  *  And  by  the  common  law,  if  any  persons  (other  than  the  sheriflf) 
take  any  goods  so  cast  on  shore,  which  are  not  legal  wreck,  the  owners 
might  haVe  a  commission  to  inquire  and  find  them  out,  and  compel  them 
to  make  restitution.  * 

L8UBE  TBOYK. 

To  the  same  original  (the  king's  prerogative  of  coinage)  may  in  part  be 
referred  the  revenue  of  treasure-trove,  (derived  from  the  French  word 
trover,  to  find,)^which  ia.jv'here  any  money  or  coin,  gold,  silver,  plate,  or 
bullion  is  found  ludden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown ;  in  which  case  the  treasure  belongs  to  the  king ; 
but  if  he  that  hid  it  be  known,  or  afterwards  found  out,  the  owner,  and 
not  the  king,  is  entitled  to  it.  Also  if  it  be  found  in  the  sea,  or  upon  the 
earth,  it  dotli  not  belong  to  the  king,  but  the  finder,  if  no  owner  appears. 
So  that  it  seems  it  is  the  hiding,  and  not  the  abandoning  of  it,  that  gives 
the  king  a  property. 

Waifs,  bona  waviata,  are  goods  stolen,  and  waived  or  thrown  away 
by  the  thief  in  his  flight,  for  fear  of  being  apprehended.  These  are 
given  to  the  king  by  the  law,  as  a  punishment  upon  the  owner  for  not 
himself  pursuing  tlie  felon  and  taking  away  his  goods  from  him.  And 
therefore  if  the  party  robbed  do  his  diligence  immediately  to  follow  and 
apprehend  the  thief,  (which  is  called  making  fresh  suit,)  or  do  convict 
him  afterwards;  or  procure  evidence  to  convict  him,  he  shall  have  his  goods 
again.  Waived  goods  do  also  not  belong  to  the  king  till  seized  by  some- 
body for  his  use ;  for  if  the  party  robbed  can  seize  them  first,  though  at 
the  distance  of  twenty  years,  the  king  shall  never  have  them.  If  the  goods 
are  hid  by  the  thief,  or  left  anywhere  by  him,  so  that  he  had  them  not 
about  hini,^when  he  fled,  and  therefore  did  not  throw  them  away  in  his 
flight;  these  also  are  not  bona  waviata,  but  the  owner  may  have  them 
again  when  he  pleases.  The  goods  of  a  foreign  merchant,  though  stolen  and 
thrown  away  in  flight,  shall  never  be  waifs :  the  reason  whereof  may  be,  not 
only  for  the  encouragement  of  trade,  but  also  because  there  is  no  wilful 
default  in  the  foreign  merchant's  not  pursuing  the  thief,  he  being  gener- 
ally a  stranger  to  our  laws,  our  usages,  and  our  language. 
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SHTBAT| 

Estrays  are  such  valuable  animals  as  are  found  wandering  in  any 
manor  or  lordship^  and  no  man  knoweth  the  owner  of  them;  in  which 
case  the  law  gives  them  to  the  king,  as  the  sreneral  owner  and  lord  para 
mount  of  the  soil,  in  recompense  for  the  damage  which  they  may  have 
done  therein :  and  they  now  most  commonly  belong  to  the  lord  of  the 
manor,  by  special  grant  from  the  crown.  But,  in  order  to  vest  an  abso- 
lute property  in  the  king,  or  his  grantees,  they  must  be  proclaimed  in  the 
church  and  two  market  towns  next  adjoining  to  the  place  where  they  are 
found :  and  then,  if  no  man  claims  them,  after  proclamation  and  a  year 
and  a  d^y  passed,  they  belong  to  the  king  or  his  substitute  without 
redemption;  even  though  the  owner  were  a  minor,  or  under  any  other 
legal  incapacity.  The  king  or  lord  has  no  property  till  the  year  and  day 
passed ;  for  if  a  lord  keepeth  an  estray  three-quarters  of  a  year,  and 
within  the  year  it  strayeth  again,  and  another  lord  getteth  it,  the  first  lord 
cannot  take  it  again.  Any  beasts  may  be  estrays,  that  are  by  nature  tame 
or  reclaimable,  and  in  which  there  is  a  valuable  property,  as  sheep,  oxen, 
swine,  and  horses,  which  we  in  general  call  cattle,  for  animals  upon  which 
the  law  sets  no  value,  as  a  dog  or  cat,  and  animals  ferie  naturse,  as  a  bear 
or  wolf,  cannot  be  considered  as  estrays.  So  swans  may  be  estrays,  but  not 
any  other  fowl ;  whence  they  are  said  to  be  royal  fowls.  The  reason  of  which 
distinction  seems  to  be,  that  cattle  and  swans  being  of  a  reclaimable 
nature,  the  owner's  property  in  them  is  not  lost  merely  by  their  tempo- 
rary escape;  and  they  also,  from  their  intrinsic  value,  are  a  sufficient 
pledge  for  the  expense  of  the  lord  of  the  franchise  in  keeping  them  the 
year  and  day.  For  he  that  takes  an  estray  is  bound,  so  long  as  he  keeps 
it,  to  find  it  in  provisions  and  preserve  it  from  damage ;  and  may  not  use 
it  by  way  of  labour,  but  is  liable  to  an  action  for  so  doing.  Yet  he  may 
milk  a  cow,  or  the  like;  for  that  tends  to  the  preservation,  and  is  for  the 
benefit,  of  the  animal. 

iCS€HEAT8. 

Another  branch  of  the  king's  ordinary  revenue  arises  from  escheats 
of  lands,  which  happen  upon  the  defect  of  heirs  to  succeed  to  the  inheri- 
tance, whereupon  they  in  general  revert  to  and  vest  in  the  king,  who  is 
esteemed  in  the  eye  of  tlie  law  the  original  proprietor  of  all  the  lands  in 
the  kingdom. 

ITSTODY  OF  IDIOTS. 

I  proceed  therefore  to  the  eighteenth  and  last  branch  of  the  king's 
ordinary  revenue ;  which  consists  in  the  custody  of  idiots,  from  whence  we 
shall  be  naturally  led  to  consider  also  the  custody  of  lunatics. 

An  idiot,  or  natural  fool,  is  one  that  hath  ha<i  no  understanding  from 
his  nativity ;  and  therefore  is  by  law  presumed  never  likely  to  attain  any. 
For  which  reason  the  custody  of  him  and  of  his  lands  was  formerly  vested 
in  the  lord  of  the  fee ;  (and  therefore  still,  by  special  custom,  in  some 
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manors  the  lord  shall  have  the  ordering  of  idiot  and  lunatic  copyholders ;) 
but,  by  reason  of  the  manifold  abuses  of  this  power  by  subjects,  it  was  at 
last  provided  by  common  consent,  that  it  should  be  given  to  the  king,  as 
the  general  conservator  of  his  people ;  in  order  to  prevent  the  idiot  from 
wasting  his  estate,  and  reducing  himself  and  his  heirs  to  poverty  and  dis- 
tress. This  fiscal  prerogative  of  the  king  is  declared  in  p{\rlianient  by 
statute  17  Edw.  11.  c.  9,  which  directs  (in  affirmance  of  the  common  law) 
that  the  king  shall  havenward  of  the  lands  of  natural  fools,  taking  the 
profits  without  waste  or  destruction,  and  shall  find  them  necessaries;  and 
after  the  death  of  such  idiots  he  shall  render  the  estate  to  the  heirs ;  in 
order  to  prevent  such  idiots  from  alienating  their  lands,  and  their  heirs 
from  being  disinherited. 

By  the  old  common  law  there  is  a  writ  de  idiota  inquirendOf  to  inquire 
whether  a  man  be  an  idiot  or  not :  which  must  be  tried  by  a  jury  of  twelve 
men. 

A  man  is  not  an  idiot  if  he  hath  any  glimmering  of  reason,  so  that  he 
can  tell  his  parents,  his  age,  or  the  like  common  matters.  But  a  man  who 
is  born  deaf,  dumb,  an<l  blind  is  looked  upon  by  the  law  as  iu  the  same 
state  with  an  idiot:  he  being  supposed  incapable  of  any  understanding,  as 
wanting  all  those  senses  which  furnijjh  tlie  human  mind  with  ideas. 

A  lunatic,  or  non  compos  jtientis,  is  one  who  hath  had  understanding, 
but  by  disease,  grief,  or  other  accident,  hath  lost  the  use  of  his  reason. 
A  lunatic  is  indeed  properly  one  that  hath  lucid  intervals ;  sometimes  en- 
joying liis  senses,  and  sometimes  not,  and  that  frequently  depending  upon 
the  change  of  the  moon.  But  under  the  general  name  of  non  compos  mentis 
(which  Sir  Edward  Coke  says  is  the  most  legal  name)  are  comprised  not  only 
of  lunatics,  but  persons  under  frenzies;  or  who  lose  their  intellects  by  dis- 
ease; those  Unit  grow  deaf,  dumb,  and  blind,  not  being  born  so;  or  such, 
in  short,  as  are  judged  by  the  court  of  chancery  incapable  of  conducting 
their  own  affairs.  To  tliese  also,  as  well  as  idiots,  the  king  is  guardian, 
but  to  a  very  different  purpose.  For  tlie  law  always  imagines  that  these 
accidental  misfortunes  may  be  removed ;  and  therefore  only  constitutes  the 
crown  a  trustee  for  the  unfortunate  persons  to  protect  their  property,  and 
to  account  to  them  for  all  profits  received,  if  tliey  recover,  or  after  their 
decease,  to  their  representatives.  And  therefore  it  is  declared  by  the 
statute  17  Edw.  II.  c.  10,  that  the  king  shall  provide  for  the  custody  and 
sustentation  of  lunatics,  and  preserve  their  lands  and  the  profits  of  them 
to  their  use,  when  they  come  to  their  right  mind ;  and  the  king  shall  take 
nothing  to  his  own  use  ;  and,  if  the  parties  die  iu  j^ich  estate,  the  residue 
shall  be  distributed  for  tlieir  souls  by  tlie  advice  of  the  ordinary,  and  of 
course  (by  the  subsequent  amendments  of  the  law  of  administration)  shall 
now  go  to  their  executors  or  administrators. 

Tlie  method  of  proving  a  person  non  compos  is  very  similar  to  that  of 
proving  him  an. idiot.  The  lord  chancellor,  to  whom,  by  special  authority 
from  the  king,  the  custody  of  idiots  and  lunatics  is  intrusted,  upon  petition 
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or  information,  grants  a  commission  in  nature  of  the  writ  de  idiota  inquire 
endo,  to  inquire  into  the  party's  state  of  mind  ;  and  if  he  be  found  non  com^ 
poSf  he  usually  commits  the  care  of  his  person,  with  a  suitable  allowance 
for  his  maintenance,  to  some  friend,  who  is  then  called  his  committee. 
However,  to  prevent  sinister  practices,  the  next  heir  is  seldom  permitted 
to  be  this  committee  of  the  person ;  because  it  is  his  interest  that  the  party 
should  die.  But,  it  hath  been  said,  there  lies  not  the  same  objection 
against  his  next  of  kin,  provided  he  be  not  his  heir;  for  it  is  his  interest 
to  preserve  the  lunatic's  life,  in  order  to  increase  the  personal' estate  by 
savings,  which  he  or  his  family  may  hereafter  be  entitled  to  enjoy.  The 
heir  is  generally  made  the  manager  or  committee  of  the  estate,  it  being 
clearly  his  interest  by  good  management  to  keep  it  in  condition ;  account- 
able, however,  to  the  court  of  chancery,  and  to  the  non  compos  himself,  if 
he  recovers,  or  otherwise  to  his  administrators. 


CHAPTER  IX. 


OF  SUBORDINATE  MAGISTRATES. 

33B-300. 

This  chapter  treals  of  the  rights  and  duties  of  the  principal  subordinate  magis- 
trates— such  as  sheriffs,  coroners,  Justices  of  the  peace,  constables,  survej'ors  of  high- 
ways, and  overseent  of  the  poor. 

The  enquiry  is  made  into  their  antiquity  and  original,  the  manner  of  their 
appointment  and  removal,  and  their  rights  and  duties. 

THE  SHERIFF. 

I.  The  sheriff  is  an  officer  of  very  great  antiquity  in  this  kingdom, 
his  name  being  derived  from  two  Saxon  words,  the  reeve,  bailiff,  or  officer 
of  the  shire.  He  is  called  in  Latin  vice-comesy  as  being  the  deputy  of  the 
earl  or  comes;  to  whom  the  custody  of  the  shire  is  said  to  have  been  com- 
mitted at  the  first  division  of  this  kingdom  into  counties.  But  the  earls 
in  process  of  time,  by  reason  of  their  high  employments  and  attendance 
on  the  king's  person,  not  being  able  to  transact  the  business  of  the  county, 
were  delivered  of  that  burden  :  reserving  \o  themselves  the  honour,  but 
the  labour  was  laid  on  the  sheriff.  So  that  now  the  sheriff  does  all  the 
king's  business  in  the  county ;  and  though  he  be  still  called  vice-comes, 
yet  he  is  entirely  independent  of,  and  not  subject  to,  the  earl ;  the  king 
by  his  letters-patent  committing  custodiam  comitatus  to  the  sheriff,  and 
him  alone.  * 

POWER  AND  DUTY. 

The  sheriff's  power  and  duty  are  either  as  a  judge,  as  the  keeper  of 
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the  king's  peace,  as  a  ministerial  officer  of  the  superior  courts  of  justice, 
or  as  the  king's  bailiff. 

In  his  judicial  capacity  he  is  to  hear  and  determine  all  causes  of  forty 
shillings'  value  and  under,  in  his  county  court,  of  which  more  in  its  proper 
place ;  and  he  has  also  a  judicial  power  in  divers  other  civil  causes.  He  is 
likewise  to  decide  the  elections  of  knights  of  the  shire,  (subject  to  the 
control  of  the  house  of  commons)  of  coroners,  and  of  verderors ;  to  judge 
of  the  qualifications  of  voters,  and  to  return  such  as  he  shall  determine 
to  be  duly  elected. 

As  the  keeper  of  the  king's  peace,  both  by  common  law  and  special 
commission,  he  is  the  first  man  in  the  county,  and  superior  in  rank  to  any 
nobleman  therein,  during  his  office.  He  may  apprehend,  and  commit  to 
prison,  all  persons  who  break  the  peace  or  attempt  to  break  it;  and  may 
bind  any  one  in  recognizance  to  keep  the  king's  peace.  He  may  and  is 
bound  ex  officio  to  pursue  and  take  all  traitors,  murderers,  felons  and  other 
misdoers,  and  commit  them  to  gaol  for  safe  custody.  He  is  also  to  defend 
his  county  against  any  of  the  king's  enemies  when  they  come  into  the 
land :  and  for  this  purpose,  as  well  as  for  keeping  the  peace  and  pursuing 
felons,  he  may  command  all  the  people  of  his  county  to  attend  him  ;  which 
is  called  the  posse  comitaius,  or  power  of  the  county ;  and  this  summons 
every  person  above  fifteen  years  old,  and  under  the  degree  of  a  peer,  is 
bound  to  attend  upon  warning,  under  pain  of  fine  and  imprisonment. 
But  though  the  sheriff  is  thus  the  principal  conservator  of  the  peace  in 
his  county,  yet  by  the  express  directions  of  the  great  charter,  he,  together 
with  the  constable,  coroner,  and  certain  other  officers  of  the  king,  are  for- 
bidden to  hold  any  pleas  of  the  crown,  or,  in  other  words  to  try  any  crimi- 
nal offence. 

In  his  ministerial  capacity  the  sheriff  is  bound  to  execute  all  process 
issuing  from  the  king's  courts  of  justice.  In  the  commencement  of  civil 
causes,  he  is  to  serve  the  writ,  to  arrest,  and  to  take  bail ;  when  the  cause 
comes  to  trial,  he  must  summon  and  return  the  jury ;  when  it  is  determined, 
he  must  see  the  judgment  of  the  court  carried  into  execution.  In  crimi- 
nal matters,  he  also  arrests  and  imprisons,  he  returns  the  jury,  he  has  the 
custody  of  the  delinquent,  and  he  executes  the  sentence  of  the  court, 
though  it  extend  to  death  itself. 

As  the  king's  bailiff,  it  is  his  business  to  preserve  the  rights  of  the 
king  within  his  bailiwick;  for  so  his  county  is  frequently  called  in  the 
writs;  a  word  introduced  by  the  princes  of  the  Norman  line,  in  imitation 
of  tlie  French,  whose  territory  is  divided  into  bailiwicks,  as  that  of  Eng- 
land into  counties.  He  must  seize  to  the  king's  use  all  lands  devolved  to 
the  crown  by  attainder  or  escheat;  must  levy  all  fines  and  forfeitures; 
must  seize  and  keep  all  waifs,  wrecks,  estrays  and  the  like,  unless  they 
be  granted  to  some  subject ;  and  must  also  collect  the  king's  rents  within 
the  bailiwick,  if  commanded  by  process  from  the  exchequer. 

To  execute  these  various  offices,  the  sheriff  has  under  him  many 


Chap.  IX.]  OF  SUBORDINATE  MAGISTRATES.  61 

inferior  officers;  as  under-sheriff,  bailiffs,  and  gaolers;  who  must  neither 
buy,  sell,  nor  farm  their  offices,  on  forfeiture  of  500^ 

TMB  UNDKR-SHRRirF. 

The  under-sheriff  usually  performs  all  the  duties  of  the  office,  a  very 
few  only  excepted,  where  the  personal  presence  of  the  high-sheriff  is  nec- 
essary. 

THK  BAILIFF. 

Bailiffs,  or  sheriffs  officers,  are  either  bailiffs  of  hundreds,  or  special 
bailiffs.  Bailiffs  of  hundreds  are  officers  appointed  over  those  respective 
districts  by  the  sheriffs,  to  collect  fines  therein;  to  summon  juries;  to 
attend  the  judges  and  justices  at  the  assizes,  and  quarter  sessions ;  and 
also  to  execute  writs  and  process  in  the  several  hundreds. 

THK  CIAOLEB. 

Gaolers  are  also  the  servants  of  the  sheriff,  and  he  must  be  responsi- 
ble for  their  conduct.  Their  business  is  to  keep  safely  all  such  persons  as 
are  committed  to  them  by  lawful  warrant :  and,  if  they  suffer  any  such  to 
escape,  the  sheriff  shall  answer  it  to  the  king,  if  it  be  a  criminal  matter; 
or  in  a  civil  case,  to  the  party  injured.  And  to  this  end  the  sheriff  must 
have  lands  sufficient  within  tlie  county  to  answer  the  king  and  his  people. 

THE  CORONER. 

II.  The  coroner's  is  also  a  very  ancient  office  at  the  common  law. 
He  is  called  coroner,  coronatoVf  because  he  hatli  principally  to  do  with 
pleas  of  the  crown,  or  such  wherein  the  king  is  more  immediately  con- 
cerned. And  in  this  light  the  lord  chief  justice  of  the  King's  Bench  is 
the  principal  coroner  in  the  kingdom ;  and  may,  if  he  pleases,  exercise 
the  jurisdiction  of  a  coroner  in  any  part  of  the  realm.  But  there  are  also 
particular  coroners  for  every  county  of  England ;  usually  four,  but  some- 
times six,  and  sometimes  fewer.  This  office  is  of  equal  antiquity  with  the 
sheriff;  and  was  ordained  together  with  him  to  keep  the  peace,  when  the 
earls  -gave  up  the  wardship  of  the  county. 

OFFI€K  AHD  POWER. 

The  office  and  power  of  a  coroner  are  also,  like  those  of  the  sheriff, 
either  judicial  or  ministerial :  but  principally^ judicial. 

This  consists,  first,  in  inquiring  when  any  person  is  slain,  or  dies  sud- 
denly, or  in  prison,  concerning  the  manner  of  his  death.  And  this  must 
*Ve  **  super  visum  coporis;  *'  for,  if  the  body  be  not  found,  the  coroner  can- 
not sit.  He  must  also  sit  at  the  very  place  where  the  death  happened ; 
and  his  inquiry  is  made'by  a  jury  from  four,  five,  or  six  of  the  neighbor- 
ing towns,  over  whom  he  is  to  preside.  If  any  be  found  guilty  by  this 
inquest,  of  murder  or  other  homicide,  he  is  to  commit  them  to  prison  for 
further  trial,  and  is  also  to  inquire  concerning  their  lands,  goods,  and 
chattels,  which  are  forfeited  thereby :  but,  whether  it  be  homicide  or  not, 
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be  must  inquire  whether  any  deodand  has  accrued  to  the  king,  or  the  lord 
of  the  franchise,  by  this  death ;  and  must  certify  the  whole  of  this  inqui- 
sition, (under  his  own  seal  and  the  seals  of  his  jurors,)  together  with  tiie 
evidence  thereon,  to  the  court  of  King's  Bench,  or  the  next  assizer. 
Another  branch  of  his  ofiice  is  to  inquire  concerning  shipwrecks,  and  cer- 
tify whetlier  wreck  or  not,  and  who  is  in  possession  of  the  goods.  Con- 
cerning treasure-trove,  he  is  also  to  inquire  who  were  the  finders,  and 
where  it  is,  and  whether  any  one  be  suspected  of  having  found  or  concealed 
a  treasure. 

The  ministerial  ofiice  of  the  coroner  is  only  as  the  sheriff's  substitute. 
For  when  just  exception  can  be  taken  to  the  sheriff,  for  suspicion  of  par- 
tiality, (as  that  he  is  interested  in  the  suit,  or  of  kindred  to  either  plain- 
tiff or  defendant,)  the  process  must  then  be  awarded  to  the  coroner  instead 
of  the. sheriff,  for  execution  of  the  king's  writs. 

JIJ8TICKS  OF  THK  PEACE. 

III.  The  next  species  of  subordinate  magistrates,  whom  I  am  to  con- 
sider, are  justices  of  the  peace ;  tlie  principal  of  whom  is  the  custos  rotu- 
lorum,  or  keeper  of  the  records  of  the  county.  The  common  law  hath  ever 
had  a  special  care  and  regard  for  the  conservation  of  the  peace ;  for  peace 
is  the  very  end  and  foundation  of  civil  society. 

•  The  king's  majesty  is,  by  his  office  and  dignity  royal,  the  principal 
conservator  of  the  peace  withiji  all  his  dominions :  and  may  give  authority 
to  any  other  to  see  the  peace  kept,  and  to  punish  such  as  break  it :  hence 
it  is  usually  called  the  king's  peace.  The  lord  chancellor  or  keeper,  the 
lord  treasurer,  the  lord  high  steward  of  Eugland,  the  lor.l  mareschal,  the 
lord  higli  constable  of  England,  (when  any  such  otiicers  an*  in  being,)  and 
all  the  justices  of  the  court  of  King's  Bench,  (by  virtue  oi  their  offices,) 
and  the  master  of  the  rolls,  (by  prescription,)  are  general  conservators  of 
the  peace  throughout  the  whole  kingdom,  and  may  commit  all  breakers 
of  it,  or  bind  them  in  recognizances  to  keep  it :  the  other  judges  are  only 
so  in  their  own  courts.  The  coroner  is  also  a  conservator  of  the  peace  * 
within  his  own  county ;  as  is  also  the  sheriff;  and  both  of  them  may  take 
a  recognizance  or  security  for  the  peace.  Constables,  tithing-men,  and 
the  like,  are  also  conservators  of  the  peace  within  their  own  jurisdictions, 
and  may  apprehend  all  breakers  of  the  peace  and  commit  them,  till  they 
find  sureties  for  their  keeping  it. 

HOW  APPOINTED. 

Justices  are  appointed  by  the  king's  special  commission  under  the 
great  seal,  the  form  of  which  was  settled  by  all  the  judges,  A.  D.  1590. 
This  appoints  them  all,  jointly  and  severally,  to  keep  the  peace,  and  any 
two  or  more  of  them  to  inquire  of  and  determine  felonies  and  other  mis- 
demeanors; in  which  number  some  particular  justices,  or  one  of  them, 
are  directed  to  be  always  included,  and  no  business  to  be  done  without 
their  presence. 
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POWEB«  OFFICE,  AND  Di7T¥. 

The  power,  office,  and  duty  of  a  justice  of  the  peace  depend  on  his 
commission,  and  on  the  several  statutes  which  have  created  objects  of  his 
jurisdiction.  His  commission,  first,  empowers  him  singly  to  conserve  the 
peace ;  and  thereby  gives  him  all  the  power  of  the  ancient  conservators 
at  the  common  law,  in  suppressing  riots  and  affrays,  in  taking  securities 
for  the  peace,  and  in  apprehending  and  committing  felons  and  other  infe- 
rior criminals.  It  also  empowers  any  two  or  more  to  hear  and  determine 
all  felonies  and  other  offenses ;  which  is  the  ground  of  their  jurisdiction 
at  sessions,  of  which  more  will  be  said  in  its  proper  place. 

CONSTABLES. 

IV.  Fourthly,  of  the  constable.  Constables  are  of  two  sorts,  high 
constables  and  petty  constables.  The  former  were  first  ordained  by  the 
statute  of  Winchester,  as  before  mentioned :  are  appointed  at  the  court- 
leets  of  the  franchise  or  hundred  over  which  they  preside,  or  in  default  of 
that,  by  the  justices  at  their  quarter  sessions ;  and  are  removable  by  the 
same  authority  that  appoints  them.  The  petty  constables  are  inferior 
officers  in  every  town  and  parish,  subordinate  to  the  high  constable  of  the 
hundred,  first  instituted  about  the  reign  of  £dw.  III. 

THEIR  DUTIES. 

The  general  duties  of  all  constables,  both  high  and  petty,  as  well  as 
of  the  other  officers,  is  to  keep  the  king's  peace  in  the  several  districts ; 
and  to  that  purpose  they  are  armed  with  very  large  powers,  of  arresting 
and  imprisoning,  of  breaking  open  houses,  and  the  like. 

SDBTKTOBS  OF  THE  HIGHWAYS. 

V.  We  are  next  to  consider  the  surveyors  of  the  highways.  Every 
parish  is  bound  of  common  right  to  keep  the  highroads  that  go  through  it 
in  good  and  sufiicient  repair ;  unless  by  reason  of  the  tenure  of  lands,  or 
otherwise,  this  care  is  consigned  to  some  particular  private  person.  From 
this  burthen  no  man  was  exempt  by  our  fincient'  laws,  whatever  other 
immunities  he  might  enjoy :  this  being  part  of  the  trinoda  necesaitaSf  to 
which,  every  man's  estate  was  subject:  vijji,  eapedito  cOntra  hoaterrtj .arcium 

'  ^-vbnifructi^f  et  pontium  reparatio.  For,  thoiigtt  the  reparation  of  bridges  is 
only  expressed,  yet  that  of  roads  also  must  be  understood.  And  indeed 
now,  for  the  most  part,  the  care  of  the  roads  only  seem  to  be  left  to 
parishes,  that  of  bridges  being  in  a  great  measure  devolved  upon  the 
county  at  large  by  statute  22  Hen.  VIII.  c.  5.  If  the  parish  neglected 
these  repairs,  they  might  formerly,  as  they  may  still,  be  indicted  for  such 
their  neglect ;  but  it  was  not  then  incumbent  ©n  any  particular  officer  to 
call  the  parish  together  and  set  them  upon  this  work :  for  which  reason, 
surveyors  of  the  highways  were  ordered  to  be  chosen  in  every  parish. 

Their  office  and  duty  consists  in  putting  in  execution  a  variety  of  laws 
for  the  repairs  of  the  public  highways ;  that  is,  of  ways  leading  from  one 
town  to  another. 
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« 

0YEB8RERS  OF  THR  POOR. 

Under  this  head  the  author  enumerates  the  laws  passed  firom  time  to  time  look- 
ing to  the  relief  of  the  poor,  the  office  and  duty  of  overseers  of  the  poor,  and  the  law 
of  settlements. 


CHAPTER  X, 


OF  THE  PEOPLE,  WHETHER  ALIENS,  DENIZENS  OR  NATIVES. 

30G-3re. 

Having,  in  the  eight  preceding  chapters,  treated  of  persons  as  they 
stand  in  tlie  public  relations  of  magistrates j  I  now  proceed  to  consider 
such  persons  as  fall  under  the  denomination  of  the  people.  And  herein 
all  the  inferior  and  subordinate  magistrates  treated  of  in  the  last  chapter 
are  included. 

ALLROUNCK. 

The  first  and  most  obvious  division  of  the  people  is  into  aliens  and 
uatural-born  Hubjects.  Natural-bom  subjects  are  such  as  are  bom  within 
the  dominions  of  the  crown  of  England ;  that  is,  within  the  ligeance,  or, 
as  it  is  generally  called,  the  allegiance,  of  the  king;  and  aliens,  such  as 
are  bom  out  of  it.  Allegiance  is  the  tie,  or  ligamen,  which  binds  the  sub- 
ject to  the  king,  in  return  for  that  protection  which  the  king  affords  to  the 
subject.  The  thing  itself,  or  substantial  part  of  it,  is  founded  in  reason 
and  the  nature  of  government ;  the  name  and  the  form  are  derived  to  as 
from  our  Gothic  ancestors.  Under  the  feodal  system,  every  owner  of 
lands  held  tjiem  in  subjection  to  some  superior  or  lord,  from  whom,  or 
-whose  ancestors,  the  tenant  or  vassal  had  received  them ;  and  there  was  'a 
mutual  trust  or  confidence  subsisting  between  the  lord  and  vassal,  that 
the  lord  should  protect  the  vassal  in  the  enjoyment  of  the  territory  he  had 
granted  him,  and,  on  the  other  hand,  that  the  vassal  should  be  faithful  to 
the  lord,  and  defend  him  against  all  his  enemies.  This  obligation  on  the 
part  of  the  vassal  was  QMe&fidelitcay  or  fealty ;  and  an  oath  of  fealty  was 
required,  by  the  feodal  law,  to  be  taken  by  all  tenants  to  their  landlord, 
which  is  couched  in  almost  the  same  terms  as  our  ancient  oath  of  allegi- 
ance, except  that  in  the  usual  oath  of  fealty  there  was  frequently  a  saving 
or  exception  of  the  faith  due  to  a  superior  lord  by  name,  under  whom  the 
landlord  himself  was  perhaps  only  a  tenant  or  vassal.  But  when  the  ac- 
knowledgement was  made  to  the  absolute  superior  himself,  who  was  vas- 
sal to  no  man,  it  was  no  longer  called  the  oath  of  fealty,  but  the  oath  of 
allegiance ;  and  therein  the  tenant  swore  to  bear  faith  to  his  sovereign  lord 
in  opposition  to  all  men,  without  any  saving  or  exception — ** contra  omnes 
homines  fidelitatem  fecit.**    Land  held  by  this  exalted  species  of  fealty  was 
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called  feudum  ligium^  a  liege  fee ;  the  vassals,  homines  ligii,  or  liege  men  ; 
and  the  sovereign,  their  dominva  ligiuSj  or  liege  lord.  And  when  sovei- 
eign  princes  did  homage  to  eac»h  other  for  lands  held  under  their  respec- 
tive sovereignties,  a  distinction  was  always  made  between  simple  honiagr , 
which  was  only  an  acknowledgment  of  tenure,  and  liege  homage,  which 
included  the  fealty  before  mentioned,  and  the  services  consequent  upon  it. 

But  wi^  us.  in  England,  it  becoming  a  settled  principle  of  tenure  that 
all  lands  i^  the  kingdom  are  hoideu  al  the  king  as^thelr  Bovereign  and 
lord  paramount,  no  oath  but  that  of  fealty  could  ever  be  taken  to  inferior 
lords,  and  the  oath  of  allegiance  was  necessarily  confined  to  the  person  of 
the  king  alone.  By  an  easy  analogy,  the  term  of  allegiance  was  soon 
brought  to  signify  all  other  engagements  which  are  due  from  subjects  to 
their  prince,  as  well  as  those  duties  which  were  simply  and  merely  terri- 
torial. And  the  oath  of  allegiance,  as  administered  for  upwards  of  six 
hundred  years,  contained  a  promise  *'  to  be  true  and  faithful  to  the  king 
and  his  heirs,  and  truth  and  faith  to  bear  of  life  and  limb  and  terrene  hon- 
our, and  not  to  know  or  hear  of  any  ill  or  damage  intended  him,  without 
defending  him  therefrom.*'  But,  at  the  revolution,  the  terms  of  this  oath 
being  thought  perhaps  to  favor  too  much  the  notion  of  non-resistance,  the 
present  form  was  introduced  by  the  convention  parliament,  which  is  more 
general  and  indeterminate  tlian  the  former ;  the  subject  only  promising 
"that  he  will  be  faithful  and  bear  true  allegiance  to  the  king,''  without 
mentioning  ''his  heirs,"  or  specifying  in  the  least  wherein  that  allegiance 
consists.  The  oatli  of  supremacy  is  principally  calculated  as  a  renuncia-, 
tion  of  the  pope's  jyretended  authority  j  and  the  oath  of. abjuration,  intro- 
duced in  the  reign  of  king  William,  very  amply  supplies  the  loose  and 
general  texture  of  the  oath  of  allegiance ;  it  recognizing  the  right  of  his/ 
majesty,  derived  under  the  act  of  settlement ;  engaging  to  support  him  to 
the  utmost  of  the  juror's  pow^er ;  promising  to  disclose  all  traitorous  con- 
spiracies against  him ;  and  expressly  renouncing  any  claim  of  the  descend- 
ants of  the  late  pretender,  in  as  clear  and  explicit  terms  as  the  English 
language  can  furnish.  This  oath  must  be  taken  by  all  persons  in  any 
office,  trust  or  employment;  and  may  be  tendered  by  two  justices  of  the 
peace  to  any  person  whom  they  shall  suspect  of  disafiection.  And  the 
oath  of  allegiance  may  be  tendered  to  all  persons  above  the  age  of  twelve 
years,  whether  natives,  denizens,  or  aliens,  either  in  the  court-leet  of  the 
manor,  or  in  the  sheriff's  tourn,  which  is  the  court-leet  of  the 
county. 

But,  besides  these  express  engagements,  the  law  also  holds  that  there 
is  an  implied,  original,  and  virtual  allegiance,  owing  from  every  subject 
to  his  sovereign,  antecedently  to  any  express  promise ;  and  although  the 
subject  never  swore  any  faith  or  allegiance  in  form.  For  as  the  king,  by 
the  descent  of  the  crown,  is  fully  invested  with  all  the  rights,  and  bound 
to  all  the  duties,  of  sovereignty,  before  his  coronation ;  so  the  subject  is 
bound  to  his  prince  by  an  intrinsic  allegiance  before  the  superinduction  of 
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those  outward  bonds  of  oath,  homage,  and  fealty,  is  nothing  more  than  a 
declaration  in  words  of  what  was  before  implied  in  law ;  which  occasions 
Sir  Edward  Coke  very  justly  to  ol>8erve,  that  '*all  subjects  are  equally 
))0unden  to  their  allegiance  as  if  they  had  taken  the  oath ;  because  it  w 
written  by  the  finger  of  tlie  law  in  their  liearts,  and  the  taking  of  the  cor- 
poral oath  is  but  an  outward  declaration  of  the  same."  The  sanction  of 
an  oath,  it  is  true,  in  case  of  violation  of  duty,  makes  the  guilt  still  more 
accumulated,  by  superadding  perjury  to  treason ;  but  it  does  not  increase 
the  civil  obligation  to  loyalty ;  it  only  strengthens  the  social  tie  by  uniting 
it  with  that  of  religion. 

KATPBAL  ALLEGIANCE, 

Allegiance,  both  express  and  implied,  is,  however,  distinguished  by 
the  law  into  two  sorts  or  species,  the  one  natural,  the  other  local ;  the  for- 
mer being  also  perpetual,  the  latter  temporary.  Natural  allegiance  is 
such  as  is  due  from  all  men  born  within  the  king's  dominions  immediately 
upon  their  birth.  For,  immediately  upon  their  birth,  they  are  under 
the  king's  protection ;  at  a  time,  too,  when  (during  their  infancy)  they  are 
incapable  of  protecting  themselves.  Natural  allegiance  is  therefore  a 
debt  of  gratitude,  which  cannot  be  forfeited,  cancelled,  or  altered  by  any 
change  of  time,  place,  or  circumstance,  ncfr'by  any  thing  but  the  united 
concurrence  of  the  legislature.  An  Englishman  who  removes  to  France, 
or  to  China,  owes  the  same  allegiance  to  the  king  of  England  there  as  at 
home,  and  twenty  years  hence  as  well  as  now.  For  it  is  a  principle  of 
universal  law,  that  the  natural-born  subject  of  one  prince  cannot  by  any 
act  of  his  own,  no,  not  by  swearing  allegiance  to  another,  put  off  or  dis- 
charge his  natural  allegiance  to  the  former :  for  this  natural  allegiance  was 
intrinsic,  and  primitive,  and  antecedent  to  the  other ;  and  cannot  be  de- 
vested without  the  concurrent  act  of  that  prince  to  whom  it  was  first  due. 
Indeed,  the  natural-born  subject  of  one  prince,  to  whom  he  owes  allegi- 
ance, may  be  entangled  by  subjecting  himself  absolutely  to  another :  but 
it  is  his  own  act  that  brings  him  into  these  straits  and  difficulties,  of 
owing  service  to  two  masters;  and  it  is  unreasonable  that,  by  such  volun- 
tary act  of  his  own,  he  should  be  able  at  pleasure  to  unloose  those  bands 
by  which  he  is  connected  to  his  natural  prince. 

LOCAL  ALLEGIANCE. 

Local  allegiance  is  such  as  is  due  from  an  alien,  or  stranger  born,  for 
so  long  time  as  he  continues  within  the  king^a  dominion  and  protection : 
and  it  ceases  the  instant  such  stranger  transfers  himself  from  this  king- 
dom to  another.  Natural  allegiance  is  therefore  perpetual,  and  local,  tem- 
porary only ;  and  that  for  this  reason,  evidently  founded  upon  the  nature 
of  government,  that  allegiance  is  a  debt  due  from  the  subject,  upon  an 
implied  contract  with  the  prince,  that  so  long  as  the  one  affords  protec- 
tion, so  long  the  other  will  demean  himself  faithfully.  As  therefore  the 
prince  is  always  under  a  constant  tie  to  protect  his  natural-born  subjects, 
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at  all  times  and  in  all  countries,  for  this  reason  their  allegiance  due  to 
him  is  equally  universal  and  permanent.  But,  on  the  other  hand,  as  the 
prince  affords  his  protection  to  an  alien  only  during  his  residence  in  this 
realm,  the  allegiance  of  an  alien  is  confined,  in  point  of  time,  to  the  dura- 
tion of  such  his  residence,  and,  in  point  of  locality,  to  the  dominions  of 
the  British  empire.  F^om  which  considerations  Sir  Matthew  Hale  de- 
doces  this  consequence,  that  though  there  he  a  usurper  of  the  crown,  yet 
it  is  treason  for  any  subject,  while  the  usurper  is  in  full  possession  of  the 
sovereignty,  to  practice  anything  against  his  crown  and  dignity :  where- 
fore, although  the  true  prince  regain  the  sovereignty,  yet  such  attempts 
against  the  usurper,  (unless  in  defence  or  aid  of  the  rightful  king)  have 
been  afterwards  punished  with  death ;  because  of  the  breach  of  that  tem- 
porary allegiance  which  was  due  to  him  as  king  de  facto. 

This  oath  of  allegiance,  or  rather  the  allegiance  itself,  is  held  to  be 
applicable  not  only  to  the  political  capacity  of  the  king,  or  regal  office, 
but  to  his  natural  person,  and  blood-royal. 

BI6HT4  OF  ALIENS. 

An  alien  bom  may  purchase  lands,  or  other  estates :  but  not  for  his 
own  use,Jor  the  king  is  thereupon  entitled  to  them.  Yet  an  alien  may  ac- 
quire a  property  in  goods,  money,  and  other  personal  estate,  or  may  hire 
a  house  for  his  habitation :  for  personal  estate  is  of  a  transitory  and  move- 
able nature ;  and,  besides,  this  indulgence  to  strangers  is  necessary  for 
the  advancement  of  trade.  Aliens  also  may  trade  as  freely  as  other  peo- 
ple. Also,  an  alien  may  bring  an  action  concerning  personal  property, 
and  may  make  a  will  and  dispose  of  his  personal  estate.  When  I  men- 
tion these  rights  of  an  alien,  I  must  be  understood  of  alien  friends  only, 
or  such  whose  countries  are  in  peace  with  ours ;  for  alien  enemies  have  no 
rights,  no  privileges,  unless  by  the  king's  special  favor,  during  the  time 
of  war. 

When  I  say  that  an  alien  is  one  who  is  bom  out  of  the  king's  domin- 
ions, or  allegiance,  this  also  must  be  understood  with  some  restrictions. 
The  common  law,  indeed,  stood  absolutely  so,  with  only  a  very  few  ex- 
ceptions ;  so  that  a  particular  act  of  parliament  became  necessary  after  the 
restoration,  "for  the  naturalization  of  the  children  of  his  majesty's  Eng- 
lish subjects,  born  in  foreign  countries  during  the  late  troubles."  And 
this  maxim  of  the  law  proceeded  upon  a  general  principle,  that  every  man 
owes  natural  allegiance  where  he  is  bom,  and  cannot  owe  two  such  allejzfi- 
ances,  or  serve  two  masters,  at  once.  Yet  the  children  of  the  king's  am- 
bassadors born  abroad  were  always  held  to  be  natural  subjects :  for  as  the 
father,  though  in  a  foreign  country,  owefi  not  even  a  local  allegiance  to 
the  prince  to  whom  he  is  sent ;  so,  with  regard  to  the  son  also,  he  was 
held  (by  a  kind  of  post-Uminium)  to  be  born  under  the  king  of  England's 
allegiance,  represented  by  his  father  the  embassador.  To  encourage  also 
foreign  commerce,  it  was  enacted  by  statute  25  Edw.  IH.  st.  2,  that  all 
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children  born  abroad,  provided  both  their  parents  were  at  the  time  of  the 
birth  in  allegiance  to  the  king,  and  the  mother  had  passed  the  seas  by  her 
husband's  consent,  might  inherit  as  if  born  in  England ;  and  accordingly 
it  hath  been  so  adjudged  in  behalf  of  merchants.  But  by  several  more 
modern  statutes  these  restrictions  are  still  further  taken  off:  so  that  all 
children,  born  out  of  the  king's  ligeance,  whoae  fathers  (or  grandfathers  by 
the  father's  side)  were  natural-bom  subjects,  are  now  deemed  to  be 
natural-born  subjects  themselves  to  all  intents  and  purposes ;  unless  their 
said  ancestors  were  attainted,  or  banished  beyond  sea,  for  high  treason ; 
or  were  at  the  birth  of  such  children  in  the  service  of  a  prince  at  emnity 
with  Great  Britain.  Yet  the  grandchildren  of  such  ancestors  shall  not  be 
privileged  in  respect  of  the  alien's  duty,  except  they  be  protestants,  and 
actually  reside  within  the  realm ;  nor  shall  be  enabled  to  claim  any  estate 
or  interest,  unless  the  claim  be  made  within  five  years  after  the  same 
shall  accrue. 

The  children  of  aliens,  bom  here  in  England,  are,  generally  speaking, 
natural-born  subjects,  and  entitled  to  all  the  privileges  of  such. 

DENIZKN8. 

A  denizen  is  an  alien  born,  but  who  has  obtained  ex  donatione  regis 
letters  patent  to  make  him  an  English  subject :  a  high  and  incommuni- 
cable branch  of  the  royal  prerogative.  A  denizen  is  in  a  kind  of  middle 
state  between  an  alien  and  natural-born  subject,  and  partakes  of  both  of 
them.  He  may  take  lands  by  purchase  or  devise,  which  an  alien  may 
not ;  but  cannot  take  by  inheritance :  for  his  parent,  through  whom  he 
must  claim,  being  an  alien,  had  no  inheritable  blood;  and  therefore  could 
convey  none  to  the  son.  And,  upon  a  like  defect  of  hereditary  blood,  the 
issue  of  a  denizen,  born  before  denization,  cannot  inherit  to  him :  but  his 
issue  born  after  may.  A  denizen  is  not  excused  from  paying  the  alien's 
duty,  and  some  other  mercantile  burdens.  And  no  denizen  can  be  of  the 
privy  council,  or  either  house  of  parliament,  or  have  any  office  of  trust, 
civil  or  military,  or  be  capable  of  any  grant  of  lands,  etc.,  from  the 
crown. 

NATURALIZATION. 

Naturalization  cannot  be  performed  but  by  act  of  parliament:  for  by 
^his  an  alien  is  put  in  exactly  the  same  state  as  if  he  had  been  bom  in  the 
king's  ligeance ;  except  only  that  he  is  incapable,  as  well  as  a  denizen,  of 
being  a  member  of  the  privy  council,  or  parliament,  holding  offices, 
grants,  etc.  No  bill  for  naturalization  can  be  received  in  either  house  of 
parliament  without  such  disabling  clause  in  it :  nor  without  a  clause  dis- 
abling the  person  from  obtainibg  any  immunity  in  trade  thereby  in  any 
foreign  country,  unless  he  shall  have  resided  in  Britain  for  seven  years 
next  after  the  commencement  of  the  session  in  which  he  is  naturalized. 
Neither  can  any  person  be  uatur-alized  or  restored  in  blood  unless  he  hath 
received  the  sacrament  of  the  Lord's  supper  within  one  month  before  the 
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bringing  in  of  the  bill ;  and  unlees  he  also  takes  the  oaths  of  allegiance 
and  supremacy  in  the  presence  of  the  parliament.  But  these  provisions 
have  been  usually  dispensed  with  by  special  acts  of  parliament,  previous 
to  bills  of  naturalization  of  any  foreign  princes  or  princesses. 


CHAPTER  XI. 

OF  THE  CLERGY. 

3re-306. 

Tbe  people,  whether  aliens,  denizens,  or  natives,  are  also  either  clergy  or  laity. 
The  chapter  treats  of  th6  clergy,  that  is  all  persons  in  holy  orders,  or  In  ecclesi- 
aHtlcal  offices. 

The  clerical  part  of  the  nation  thus  defined  are: 

I.    Archbishops  and  bishops  elected  by  their  several  chapters,  at  the 
nomination  of  the  Crown,  and  afterwards  consecrated  by  each 
other. 
II.    Deans  and  chapters. 

III.  Archdeacons. 

IV.  Rural  deans. 

V.  Parsons  and  vicars, 

VI.  Curates. 

VII.  Churchwardens. 

VIII.  Parish  clerks  and  sextons. 


CHAPTER  XII. 

OF  THE  CIVIL  STATE. 

300-408. 
DIVISIONS  OF  LAITT. 

The  lay  part  of  his  majesty's  subjects,  or  such  of  tlie  people  as  are  not 
comprehended  under  the  denomination  of  clergy,  may  be  divided  into 
three  distinct  states,  the  civil,  the  military,  and  the  maritime. 

TBK  CIVIL  STATB. 

That  part  of  the  nation,  which  falls  under  our  first  and  most  comprehen- 
ive  division,  the  civil  state,  includes  all  orders  of  men,  from  the  highest 
nobleman  to  the  meanest  peasant,  that  are  not  included  under  either  our 
former  division  of  clergy,  or  under  one  of  the  two  latter,  the  military  and 
maritime  states ;  and  it  may  sometimes  include  iadividuals  of  the  other 
three  orders ;  since  a  nobleman,  a  knight,  a  gentleman,  or  a  peasant  muy 
become  either  a  divine,  a  soldier,  or  a  seaman. 
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The  civil  state  consists  of  the  nobility  and  the  commonalty.  Of  the 
nobility,  the  peerage  of  Great  Britain,  or  lords  temporal,  as  forming, 
together  with  the  bishops,  one  of  the  supreme  branches  of  the  legislature, 
I  have  before  sufiiciently  spoken ;  we  are  here  to  consider  them  according 
to  their  several  degrees,  or  titles  of  honor. 

All  degrees  of  nobility  and  honor  are  derived  from  the  king  as  their 
fountain :  and  he  may  institute  what  new  titles  he  pleases.  Hence  it  is 
that  all  degrees  of  nobility  are  not  of  equal  antiquity.  Those  now  in  use 
are  dukes,  marquesses,  earls,  viscounts,  and  barons. 

Here  follows  an  inquiry  Into  the  origin  of  these  degrees,  and  the  manner  In 
which  they  are  created,  and  the  principal  Incidents  attending  them. 


CHAPTER  XIII. 

OF  THE  MILITARY  AND  MARITIME  STATES. 

408-4:82. 

The  chapter  treats  of  first,  the  military  state,  that  Is  the  militia  of  each  coanty, 
raised  by  lot  from  among  the  people,  officered  by  the  principal  land-holders,  and 
commanded  by  the  lord  lieutenant;  xecond,  the  more  disciplined  occasional  troops 
kept  on  foot  only  from  year  to  year,  by  parliament,  and  during  thai  period  governed 
by  arbitrary  articles  of  war,  formed  at  the  crown's  pleasure:  and  third,  the  maritime 
state,  theotncers  and  mariners  of  the  British  navy,  who  are  governed  by  express  and 
permanent  laws,  or  the  articles  of  the  navy,  established  by  act  of  parliament.  The 
chapter  is  largely  historical. 


CHAPTER  XIV. 

OF  MASTER  AND  SERVANT. 


4:8^2-433. 


Having  thus  commented  on  the  rights  and  duties  of  persons,  as  stand- 
ing in  the  public  relations  of  magistrates  and  p«>ople,  the  method  I  have 
marked  out  now  leads  me  to  consider  their  rights  and  duties  in  private 
economical  relations. 

BKLAT10N8  IN  PRIVATE  LIFK. 

The  three  great  relations  in  private  life  are,  1.  That  of  master  and  9er- 
lUj^nt:  which  is  founded  in  convenience,  whereby  a  man  is  directed  to  call 
in  the  aspistance  of  others,  where  his  own  skill  and  labor  will  not  be  suffi- 
cient to  answer  the  cares  incumbent  upon  him.  2.  'yhat  of  husband  and 
^y^ff'  i^ich  is  founded  in  nature  |  hu^  n^pdi^^d^  by  civil  society ;  the  one 
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directing  man  to  continue  and  multiply  his  species,  the  other  prescribing 
the  manner  in  which  that  natural  impulse  must  be  confined  and  regulated. 
3.  That  of  iHirent  ffn^j  chjld^  which  is  consequential  to  ^|iat  of  marriage. 
bein^  its  principal  end  and  design :  and  it  is  by  virtue  of  this  relation  that 
infants  are  protected,  maintained,  and  educated.  But,  since  the  parents, 
on  whom  this  care  is  primarily  incumbent,  may  be  snatched  away  by  death 
before  they  have  completed  their  duty,  the  law  has  therefore  provided  a 
foarth  relation ;  4.  yhat  of  guardian  and  ward,  w^hich  is  a  kind  of  artificial 
paignta^,  in  order  to  supply  the  deficienc^ry.  whenever  it  happens,  of  the 
natural.  Of  all  these  relations  in  their  order. 

■A8TEB  AND  8BBTART. 

In  discussing  the  relation  of  master  and  servant.  1  shall,  first  consider 

the  several  sorta  of  servants,  and  how  this  relation  is  created  and  destroyed ; 

y    secondly,  the  effect  of  this  relation  with  regard  to*  the  parties  themselves ; 

and,  lastly,  its  effect  with  regard  to  other  persons. 

Slavery  pure  and  proper  doeB  not  exist  In  England.  It  is  repugnant  to  reason, 
and  the  principles  of  natural  law.  The  three  orlgtnsof  the  right  uf  slavery  assigned 
by  Juhtlnlan  are  analysed  and  found  to  be  built  upon  false  foundations. 

1.  The  first  sort  of  servants,  acknowledged  by  the  laws  of  England,  are 
m^ial  Mervanls:  so  called  from  l)eing  intra  mrenia,  or  domestics.  The  con- 
tract between  them  and  their  masters  arises'upon  the  hiring.  If  the  hiring 
be  general,  without  any  particular  time  limited,  the  law  construes  it  to  be 
a  hiring  for  a  year;  upon  a  principle  of  natural  equity,  that  the  servant 
shall  serve,  and  the  master  maintain  him,  throughout  all  the  revolutions 
of  the  respective  seasons,  as  well  when  there  is  work  to  be  done,  as  when 
there  is  not,  but  the  contract  may  be  made  for  any  larger  or  smaller  term. 
All  single  men  between  twelve  years  old  and  sixty,  and  married  ones 
under  thirty  years  of  age,  and  all  single  women  between  twelve  and  forty, 
not  having  any  visible  livelihood,  are  compellable  by  two  justices  to  go  out 
to  service  in  husbandry  or  certain  specific  trades,  for  the  promotion  of 
honest  industry ;  and  no.  master  can  put  away  his  servant  or  servant  leave 
his  master,  after  being  so  retained,  either  before  or  at  the  end  of  his  term, 
without  a  quarter's  warning;  unless  upon  reasonable  cause,  to  be  allowed 
by  a  justice  of  the  peace:  but  the}'  may  part  by  consent,  or  make  a 
special  bargain. 

2.  Another  species  of  servants  are  called  apprentices,  (from  apprendre, 
to  learn,}  and  are  usually  bound  for  a  term  of  vftys^bv  deed  indented 
or  in<lentures,  to  serve  their  masters,  and  to  be  maintained  and  instructed 
by  them.  This  is  usually  done  to  persons  of  trade,  in  order  to  learn  their 
art  and  mystery ;  and  sometimes  very  large  sums  are  given  with  them,  as 
a  premium  for  such  their  instruction ;  but  it  may  be  done  to  husbandmen, 
nay,  to  gentlemen,  and  others.    And  children  of  poor  persons  may  be 
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apprenticed  out  by  the  overseers,  with  the  consent  of  two  justices,  till 
■twentv-one  years  of  age^  to  such  persons  as  are  thought  fitting;  who  are 
also  compellable  to  take  them ;  and  it  is  held  that  gentlemen  of  fortune, 
and  clergymen,  are  equally  liable  with  others  to  such  compulsion;  for 
which  purposes  our  statutes  have  made  the  indentures  obligatory,  even 
though  such  parish-apprentice  be  a  minor. 

LAB0UBEB8. 

3.  A  third  species  of  servants  ^re  labourers,  who  are  only  hired  by  the. 
day  or  the  week,  and  do  not  live  intra  inscnta,  as  part  oY  the  family ;  con- 
cerning whom  the  statutes  before  cited  have  made  very  good  regulations. 
1.  Directing  that  all  persons  who  have  no  visible  effects  may  be  compelled 
to  work.  ^.  Defining  how  long  they  must  continue  at  work  in  summer 
and  in  winner.  3.  Punishing  such  as  leave  or  desert  their  work.  4. 
Ehnpowering  the  justices  at  sessions  or  the  sheriff  of  the  county,  to  settle 
their  wages;  and,  5.  Infiicting  penalties  on  such  as  either  give,  or  exact, 
more  wages  than  are  so  settled. 

STEWARDS,  FACTOBS,  ETC. 

4.  There  is  yet  a  fourth  species  of  servants,  if  they  may  be  so  called, 
being  ratlier  in  a  superior,  a  ministerial  capacity  such  as  stewards,  factorty 
and  bailiffs:  whom,  however,  the  law  considers  as  servants  pro  tempofe, 
with  regard  to  such  of  their  acts  as  affect  their  master's  or  employer's 
property.  Which  leads  me  to  consider,  the  manner  in  which  this  relation 
of  service  affects  either  the  master  or  servant. 

EFFECT  OF  THE  RELATION  ON  MASTER  AND  SERVANT. 

And,  first,  by  hiring  and  service  for  a  year,  or  apprenticeship  under 

indentures,  a  person  gains  a  settlement  in  that  parish  wherein  he  last 

jtftrvp^  fortv  days.    In  the  n^xt  place,  persons  serving  seven  years  as 

apprentices  to  anytrade,  have  an  exclusive  right  to  exercise  tliat  trade  in 

any  part  of  England. 

A  master  may  by  law  correct  his  apprentice  for  negligence  or  other 
misbehaviour,  so  it  be  done  with  moderation:  though,  if  the  master  or 
master's  wife  beats  any  other  servant  of  full  age,  it  is  a  good  cause  of 
departure.  |But  if  any  servant,  workman,  or  labourer,  assaults  his  master 
or  dame,  he  shall  suffer  one  year's  imprisonment,  and  other  open  corporal 
punishment,  not  extending  to  life  or  limb. 

By  service  all  servants  and  labourers,  except  apprentice!,  become 
entitled  to  wag^s :  according  to  their  agreement,  if  menial  servants ;  or 
according  to  the  appointment  of  the  sheriff  or  sessions,  if  labourers  or  ser- 
vants in  husbandry  ;  for  the  statutes  for  the  regulation  of  wages  extend  to 
such  serants  only ;  it  being  impossible  for  any  magistrate  to  be  a  judge  of 
the  employment  of  menial  servants,  or  of  course  to  assess  their  wages. 

EFFECTS  OF  RELATION  ON  OTHERS. 

III.    Let  us,  lastly,  see  how  strangers  may  be  affected  by  this  relation 
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of  master  and  servant :  or  how  a  master  may  behave  towards  others  on 
behalf  of  his  servant ;  and  what  a  seWaut  may  do  on  behalf  of  his  master. 

And,  first,  the  master  may  maintain,  that  is,  abet  and  ^asfiifit  hia^gflr-^ 
vant  in  any  action  at  law  against  a  stranger :  whereas,  in  general,  it  is  an 
oflFence  against  public  justice  to  encourage  snits  and  animosities  by  help- 
ing to  bear  the  expense  of  them,  and  is  called  in  law  ^mait^^f  ^ai^^^^  A 
master  also  may  bring  an  action  against  any  man  for  beating  or  maiming 
his  servant ;  but  in  such  case  he  must  assign,  as  a  special  reason  for  so  do- 
in^,  his  own  damage  by  the  loss  of  his  service,  and  this  loss  must  be 
proved  upon  the  trial.  A  master  likewise  may  justify  an  assault  in  defence 
of  his  servant,  and  a  servant  in  defence  of  his  master:  the  master,  because 
he  has  an  interest  in  his  servant,  not  to  be  deprived  of  his  service ;  the 
servani  because  it  is  part  of  his  duty,  for  which  he  receives  his  wages,  to 
stand  by  and  defend  his  master.  Also  if  any  person  do  hire  or  retain  my 
servant,  being  in  my  service,  for  which  the  servant  departeth  from  me  an< 
goeth  to  serve  the  other,  Jjnay  have  an  action  for  damages  against  both 
the  new  master  and  the  servant,  or  either  of  them ;  but  if  tlie  new  masfer 
did  not  know  that  he  is  my  servant,  no  action  lies :  unless  he  afterwards 
refuse  to  restore  him  upon  information  and  demand. |  The  reason  and 
founflation  upon  which  all  this  do<rtrine  is  built,  seem  to  be  the  property 
that  every  man  has  in  the  service  of  his  domestics ;  acquired  by  the  con- 
tract of  hiring,  and  purchased  by  giving  them  wages. 

As  for  those  things  which  a  servant  may  do  on  behalf  of  his  master, 
they  seem  all  to  proceed  upon  this  principle,  that  the  master  is  answerable 
for  the  act  ef  his  servant,  if  done  by  his.  comman^y  e,itl^er  expressly  given 
or  applied ::  nam  qu  facit  per  atium,  fdcit  per  se. '  Therefore,  if  »  servant 
commit  a  trespass  by  the  command  or  encouragement  of  his  master  the 
master  shall  be  guilty  of  it :  though  the  servant  is  not  thereby  excused, 
for  he  is  only  to  obey  his  master  in  matters  that  are  honest  and  lawful. 
If  an  innkeeper's  servants  rob  his  guests,  the  master  is  bound  to  restitution : 
for  as  there  is  a  confidence  reposed  in  him,  that  he  will  take  care  to  pro- 
vide;ho9est  servants,  bis  negligence  is  a  kind  of  implied  consent  to  the 
robfcery ;  riatd^^iii  non  pfohwit]  cuWprohihere  post^Uy  jUhet.  So  likewise  if 
the  drawer  at  a  tavern  sells  a  man  bad  wine,  whereby  his  health  is  in- 
jured, he  may  bring  an  action  against  the  master :  for  though  the  master 
did  not  expressly  order  the  servant  to  sell  it  to  that  person  in  particular, 
yet  his  permitting  him  to  draw  and  sell  it  at  all  is  impliedly  a  general 
command. 

In  the  same  manner,  whatever  a  servant  is  permitted  to  do  in  the 
usual  course  of  his  business,  is  equivalent  to  a  general  command.  If  I 
pay  money  to  a  banker's  servant,  the  banker  is  answerable  for  it.  If  I 
pay  it  to  a  clergyman's  or  a  physician's  servant,  whose  usual  business  it  is 
not  to  receive  money  for  his  master,  and  he  embezzles  it,  I  must  pay  it 
over  again.  If  a  steward  lets  a  lease  of  a  farm,  without  the  owner's 
knowledge,  the  owner  must  stand  to  the  bargain ;  for  this  is  the  steward's 


74  OF  HUSBAND  AND  WIFE.  [Book  I. 

business.  A  wife,  a  friend,  a  relation,  that  use  to  transact  business  for  a 
man,  are  quoad  hoc  his  servants :  and  the  principal  must  answer  for  their 
conduct :  for  the  law  implies,  that  they  act  under  a  general  command ;  and 
without  such  a  doctrine  as  this  no  mutual  intercourse  between  man  and 
man  could  subsist  with  any  tolerable  convenience.  If  I  usually  deal  with 
a  tradesman  by  myself,  or  constantly  pay  him  ready  money,  I  am  not 
answerable  for  what  my  servant  takes  up  upon  trust;  for  here  is  no  im- 
plied order  to  the  tradesman  to  trust  my  servant;  but  if  I  usually  send 
him  upon  trust,  or  sometimes  on  trust  and  sometimes  with  ready  money, 
I  am  answerable  for  all  he  takes  up ;  for  the  tradesman  cannot  possibly 
distinguish  wlien  he  comes  by  my  order,  and  when  upon  his  own  authority. 

If  a  servant,  lastly,  by  his  negligence  does  any  damage  to  a  stranger, 
the  master  shall  answer  for  his  neglect.  If  a  smith's  servant  lames  a  horse 
while  he  is  shoeing  him,  an  action  lies  against  the  master  and  not  against 
servant.  But  in  these  cases  the  damage  must  be  done,  while  he  is  actually 
employed  in  the  master's  service ;  otherwise  the  servant  shall  answer  for  his 
own  misbehaviour.  Upon  this  principle,  by  the  common  law,  if  a  servant 
kept  his  master's  fire  negligently,  so  tiiat  his  neighbor's  house  was  burned 
down  thereby,  an  action  lay  against  the  master ;  because  his  negligence  hap- 
pened in  his  service :  otherwise,  if  the  servant,  going  along  the  street  with 
a  torch,  by  negligence  sets  fire  to  a  house ;  for  there  he  is  not  in  his  mas- 
ter's immediate  service;  and  must  himself  answer  the  damage  personally. 
A  master  is,  lastly,  chargeable  if  any  of  his  family  layeth  or  casleth  any 
things  out  of  his  house  into  the  street  or  common  highway,  to  the  damage 
of  any  individual,  or  the  common  nuisance  of  his  majesty's  liege  people: 
For  the  master  has  the  superintendence  and  charge  of  all  his  household. 

We  may  observe,  that  in  all  the  cases  here  put,  the  master  may  be 
frequently  a  loser  by  the  trust  reposed  in  his  servant,  but  never  can  be  a 
gainer;  he  may  frequently  be  answerable  for  his  servant's  misbehaviour, 
but  can  never  shelter  himself  from  punishment  by  laying  the  blame  on 
his  agent.  The  reason  of  this  is  still  uniform  and  the  same ;  that  the 
wrong  done  by  the  servant  is  looked  upon  in  law  as  the  wrong  of  the  mas- 
ter iHmself;  and  it  is  a  standing  maxim,  that  no  man  shall  be  allowed  to 
make  any  advantage  of  his  own  wrong. 


CHAPTER  XV. 

OF  HUSBAND  AND  WIFE. 


The  second  private  relation  of  persons  is  that  of  marriage,  which  in- 
cludes the  reciprocal  rights  and  duties  of  husband  and  wife ;  or,  as  most 
of  our  elder  law-books  call  them,  of  haron  and  feme.    In  the  consideration 
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of  which  I  shall  in  the  first  place  inquire,  how  marriages  may  be  con- 
tracted or  made ;  shall  next  point  out  the  manner  in  which  they  may  be 
dissolved;  and  shall,  lastly,  take  a  view  of  the  legal  effects  and  couse* 
quence  of  marriage. 

?rilTUBE  OF  MARBUeK. 

I.  Our  law  considers  marriage  in  no  other  light  than  as  a  civil  con- 
tract. The  holiness  of  the  matrimonial  state  is  left  entirely  to  the  ecclesi- 
astical law :  the  temporal  courts  not  having  jurisdiction  to  consider  unlawful 
marriage  as  a  sin,  but  merely  as  a  civil  inconvenience.  The  punishment 
therefor,  or  annulling,  of  incestuous  or  oth^  un^ri^^tural  /Barr^^^,  is  the 
province  of  the  spiritual  courts;  which  act^b  salute^ bhirnse:  'Aixd'ta'kiiig 
it  in  this  civil  light,  the  law  treats  it  as  it  does  all  other  contracts ;  allow- 
ing it  to  be  good  and  valid  in  all  cases,  where  the  parties  at  the  time  of 
making  it  were,  in  the  first  place,  wUling  to  .contract ;  secondly,  a6/«  to 
contract;  and,  lastly,  actually  did  contract,  in  the  proper  forms  and 
solemnities  required  by  law. 

BKqri81TB8. 

•  Fijst,  they  must  be  willing  to  contract.  ^*  Consensus,  non  concubituSf 
factt/nuptias,*'  is  the  maxim  of  the  civil  law  in  this  case:  and  it  is 
adopted  by  the  common  lawyers,  who  indeed  have  borrowed,  especially  in 
ancient  times,  almost  all  their  notions  of  the  legitimacy  of  marriage  from 
the  canon  and  civil  laws. 

Secondly,  ihey^vmst.he-ubk  to  contract.  In»general,  all  persons  are 
ablejp.  ciUitFaef  t)>em8clves  in  marriage,  unlesa  they  labour  under  some 
particular  disabilities  and  int;apacities.  What  those  are,  it  will  be  here 
our  business  to  inquire. 

D19ABILIT1E8. 

Now  these  disabilities  are  of  two  sorts :  first ,_8uch  as  are  canonical, 
and  therefore  stifficient-by  the  acclesiastical  laws  to  avoid  the  marriage  in 
the  sijirityal  cout^ ;  Jbut  tfiese  in  our  law  only  make  the  marriage  voidable, 
&nd  n6V  ipso^facto  void,  ."until  sentence  of  nullity  be  obtained.  01  this 
nature  are  jgre-contract;  consanguinity,  or  relation  by  blood;  and  affinity, 
or  relation  by  marriage ;  and  some  particular  corporal  infirmities.  And 
these  canonical  disabilities  are  either  grounded  upon  the  express  words  of 
the  divine  law^  or  are  consequences  plainly  deducible  from  thence;  it 
therefore  being  sinful  in  the  persons  who  labour  under  them,  to  attempt 
to  contract  matrimony  together,  they  at-e  properly  the  object  of  the  eccle- 
siastical magistrate's  coercion ;  in  order  to  separate  the  offenders,  and 
inflict  pi^nance  f9f  thjf  offence,  pro  «oZu<e  ahimarum.  But  such  marriages 
not  beiitgWdi^ah 'initio,  hixi  voidable-only  by. sentence  of  separation,  they 
are  esteenied  valid  to  all  civil  purposes,  unless  such  separation  is  actually 
made  during  the  life  of  the  parties. 

The  other  sort  of  disabilities  are  those  which  are  created  or  at  least 
enforced,  by  the  municipal  laws.    And,  though  some  of  them  may  be 
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grounded  on, natural  law,  yet  they  are  regarded  by  the  laws  of  the  land, 
not  so  much  in  the  light  of  any  moral  offense,  as  on  account  of  the  civil 
inconvenience  they  draw  after  them.  These  civil  disabilities  make  the 
contract  void  ah  initio^  and  hbt'nieitely  voidable ;  not  that  they  dissolve  a 
contract  already  formed/ but  they  render  the  parties  incapable  of  forming 
any  contract  at  all ;  they  do  not  put  asunder  those  who  are  joined  together, 
but  they  previously  hinder  the  junction.  And,  if  any  person  under  these 
legal  disabilities  come  together,  it  is  a  meretricious,  and  not  a  matrimonial 
union. 

PBIOK  MABHIAGfi. 

1.  The  first  of  these  legal  disabilities  is  a  prior  marriage,  or  having 
another  husband  or  wife  living;  in  which  case,  besides  the  penalties  con- 
sequent upon  it  as  a  felony,  the  second  marriage  is  to  all  intents  and  pur- 
poses void. 

WANT  OF  AGE. 

2.  The  next  legal  disability  is  want  of  age.  This  is  sufficient  to  avoid 
all  other  contracts,  on  account  of  the  imbecility  df  judgment  in  the  parties 
contracting;  a  fortiori  therefore  it  .ought  to  avoid  this,  the  most  important 
contract  of  any.  Therefore  if  a  boy  under  fourteen,  or  girl  under  twelve 
years  of  age,  marries,  this  marriage  is  only  inchoate  and  imperfect;  and 
when  either  of  them  comes  to  the  age  of  consent  aforesaid,  tliey  may  dis- 
agree ai\d  .declare  the  marriage  void,  without  any  divorce  oraentence  in 
the  spiritual  court.  This  is  founded  on  the  civil  law.  But  the  canon  law 
pays  a  greater  regard  to  the  constitution,  than  the  age,  of  the  parties;  for 
if  they  are  habiles  ad  rnatrimomumj  it  is  a  good  marriage,  whatever  their 
age  may  be.  And  in  our  law  it  is  so  far  a  marriage,  that,  if  at  the  age  of 
consent  they  agree  to  continue  together,  they  need  not  be  married  again. 
If  the  husband  be  of  years  of  discretwn  and  the  wife  under  twelve,  when 
she  comes  to  years  of  discretion  he  may  disagree  as  well  as  she  may ;  for 
in  contracts  the  obligation  must  be  mutual;  both  must  be  bound,  or 
neither:  and  so  it  is,  vice  versaj  when  the  wife  is  of  years  of  discretion, 
and  the  husband  under. 

WANT  OF  CONSENT  OF  PARENTS. 

3.  Anotlier  incapacity  arises  from  want  of  consent  of  parents  or  guar- 
dians. By  the  common  law,  if  tlie  parties  themselves  were  of  the  age  of 
consent,  there  wanted  no  other  concurrence  to  make  the  marriage  valid 
and  this  was  agreeable  to  the  canon  law. 

WANT  OF  BEA80N. 

4.  A  fourth  incapacity  is  want  of  reason ;  without  a  competent  share 
of  which,  as  nooHier,  so  neither  can  the  matrimonial  contract,  be  valid. 
It  was  formerly  adjudged,  that  the  issue  of  an  idiot  was  legitimate,  and 
consequently  that  his  marriage  was  valid.  A  strange  determination  ! 
since  consent  is  absolutely  requisite  to  matrimony,  and  neither  idiots  nor 
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lunatics  are  capable  of  consenting  to  anything.  And  therefore  the  civil  law 
judged  much  more  sensibly  when  it  made  such  deprivations  of  reason  a 
previous  impediment;  though  not  a  cause  of  divorce,  if  they  happened  after 
marriage.  And  modern  resolutions  have  adhered  to  the  reason  of  the 
civil  law,  by  determining  that  the  marriage  of  a  lunatic,  not  being  in  a 
lucid  interval,  was  absolutely  void. 

PABTIKH  HU8T  ACTCALLT  CONTBACT. 

Lastly,  the  parties  must  not  only  be  willing  and  able  to  contract,  but 
actually  must  contract  themselves  in  due  forjn  of  la^,  to  mal^e  it  agood  civil 
marriage.  Any  contract  made^^^r  verba  de  pfresetitifbt  in  words  oAhe  pres- 
ent tense,  and  in  case  of  cohabitation  per' verba  de  fututo'  also,  bet^^^eti 
persons  able  to  contract,  was  before  the  late  act  deemed  a  valid  marriage  to 
many  purposes  ;jind  the  parties  might  beciompelled  in  the  spiritual  courts 
to  celebrate^t'in'Aiirt^  icct^Bikl  IBut  ttiese  verbal  contracts  are  now  of  no  force 
to  compel  a  future  marriage.  Neither  is  any  marriage  at  present  valid,  that 
is  not  celebrated  in  some  parish-church  or  public  chapel,  unless  by  dispen- 
sation from  the  archbishop  of  Canterbury.  It  must  also  be  preceded  by 
publication  of  banns,  or  by  license  from  the  spiritual  judge.  Many  other 
formalities  are  likewise  prescribed  by  the  act;. the  neglect  of  which, 
though  penal,  does  not  invalidate  the  marriage.  It  is  held  to  be  also 
essential  to  a  marriage,  that  it  be  performed  by  a  person  in  orders  ;^hough' 
the  intervention  of  a  priest  to  solemnize  this  contract  is  merely  Jurii /)o»i- 
iivif  SLW^oiji^iB  ncuuralUaut  divlhi:  It  being  said  that  pope  Innocent 
the  Third' was  the  first  who  ordained  th«  celebration  of  marriage  in  the 
church ;  before  which  it  was  totally  a  civil  contract.  And  in  the  times  of 
the  grand  rebellion,  all  marriages  were  performed  by  the  justices  of  the 
peace:  and  these  marriages  were  declared  valid,  without  any  fresh  solem- 
nization, by  Stat.  12  Car.  II.  c.  33.  But,  as  the  law  now  stands,  we  may 
u|>on  the  whole  collect,  that  no  marriage  by  the  temporal  law  is  ipso  facto 
void,  that  is  celebrated  by  a  person  in  orders, — in  a  parish-church  or  pub- 
lic chapel,  or  elsewhere,  by  special  dispensation, — in  pursuance  of  banns 
or  a  license, — between  single  persons, — consenting, — of  sound  mind, — 
and  of  the  age  of  twenty-one  years ; — or  of  the  age  of  fourteen  in  males 
and  twelve  in  females,  with  consent  of  parents  ov  guardians,  or  without  it 
in  case  of  widowhood.  And  no  marriage  is  voidable  by  the  ecclesiastical 
law,  after  the  death  of  either  of  the  parties ;  nor  during  their  lives,  unless 
for  the  canonical  impediments  of  precontract,  if  that  indeed  still  exists ; 
of  consanguinity ;  and  of  affinity,  or  corporal  imbecility,  subsisting  previ- 
ous to  their  marriage. 

BIVOBCK. 

II.  I  am  next  to  consider  the  manner  in  which  marriage  may  be  dis- 
solved; ajxdthis  is  either  by  death,  or  divorce.  There  Are  two  kinds  of 
divorce,  tBoi^one  tptal^  the  other  partial ;  the  one  a  vinculo  matrimonii,  the 
other  merely  a  mema  et  thoro. 
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A  TINCULO. 

The  total  divorce,  a  vinculo  mairimonii,  mufit  be  for  Some  of  the 
canonical  causes  of  impediment  before  mentioned,  and  tliose  existing 
before  the  marriage,  as  is  always  the  case  in  consanguinity ;  not  superve- 
nient, or  arising  afterwards j  as  may  be  the  case  in  affinity  or  corporal  imbe- 
cility. For  in  cases  of  total  divorce,  the  marriage  is  declared  null,  as 
haying  been  absolutely  unlawful  ab  initio;  and  the  parties  are  therefore 
sepaf^ted  pro  salute  (Xnimarum;  for  which  reason,  as  was  before  observed, 
no  divorce  can  be  obtained,  but  during  the  life  of  the  parties.  The  issue 
of  such  marriage  as  is  thus  entirely  dissolved,  are  bastards. 

A  MEN8A  ET  THOBO. 

Divorce  a  mensa  et  thoro  is  when  the  marriage  is  just  and  lawful  ab 
initio f  and  therefore  the  law  is  tender  of  dissolving  it ;  but,  for  some  super- 
venient cause,  it  becomes  improper  or  impossible  for  the  parties  to  live 
together;  aa  in  the  case  of  intolerable  ill  temper,  or  adultery,  in  either  of 
the  parties.  With  us  in  England  adultery  is  only  a  caufifi-QJL&ei^aration 
from  bed  and  board ;  for  which  the  best  reason  that  can  be  given,  is,  that 
if  divorces  were  allowed  to  depend  upon  a  matter  within  the  power  of 
either  of  the  parties,  they  would  probably  be  extremely  frequent ;  as  was 
the  case  when  divorces  were  allowed  for  canonical  disabilities,  qii  the 
^ere  confessioii,  of  the  partie^,  which  i.s  now  ^jrohibited  b^^tUfiL. canons. 
However,  divorces  a  vinculo  mairimonii,  for  adultery,  have  of  late  years 
been  frequently  granted  by  act  of  parliai)ient. 

ALIMONY. 

In  case  of  divorce  a  mensa  et  thoro,  the  law  allows  alimony  to  the  wife : 
which  is  that  allowance  which  is  mmle  to  a  woman  for  1  <  r  support  out  of 
the  husband's  estate:  being  settled  at  the  discretion  of  tiic  ecclesiastical 
judge,  on  consideration  of  all  the  circumstances  of  the  caso  This  is  some- 
times called  her  estovers,  for  which,  if  he  refuses  payment,  tiiere  is,  besides 
the  ordinary  process  of  excogi  muni  cation,  a  writ  at  common  law  de  estov- 
eriis  habendis,  in  order  to  recover  it.  It  is  generally  proportioned  to  the 
rank  and  quality  of  the  parties.  But  in  case  of  elopement,  and  livjog.with 
an  adulterer,  the  law  allows  her  no  alimony. 

LEGAL  CON8KQVKNCE8. 

III.  Having  thus  shown  how  marriages  may  be  made,  or  dissolved, 
I  come  now,  lastly,  to  speak  of  the  legal  consequences  of  such  making,  or 
dissolution. 

By  marriage  the  husband  and  wife  are  one  pei*son  in  law :  that  is,  the 
very  being  or  legal  existence  of  the  woman  is  suspended  during  the  mar- 
riage,  or  at  least  is  incorporated  and  consolidated  into  that  of  the  husband : 
under  whose  wing,  protection,  and  cover,  she  performs  everything;  and  is 
therefore  called  in  our  law-french  a  feme-covert,  fcemina  viro  co-operta;  is 
said  to  be  covert-baron,  or  under  the  protection  and  influence  6f  her  hus- 
band, her  baron,  or  lord ;  and  her  condition  during  her  marriage  is  called 
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her  coverture.    Upon  this  principle,  of  a  union  of  person  in  husband  and 
wife,  depend  almost  all  the  legal  rights,  duties,  and  disabilities,  that 
either  of  them  acquire  by  the  marriage.    I  speak  not  at  present  of  the 
rights  of  property,  but  of  such  as  are  merely  pereonal.    For  this  reason,  a 
man  cannot  grant  anything  to  his  wife,  or  enter  into  covenant  with  her: 
for  the  grant  would  be  to  suppose  her  separate  existence ;  and  to  covenant 
with  her,  would  be  only  to  covenant  with  himself:  and  therefore  it  is  also 
generally  true,  tliat  all  compacts  made  between  husband  and  wife,  when 
single,   are  voided   by  the    intermarriage.     A  woman  indeed   may  be 
attcrney  .f or  her  husband;  for. that  implies  no  separation  from,  but  is 
rather  a  representation  of,  her  lord.    A  husband  may  also  bequeath  any  Q 
I  thing_to  hii3_wife  by  wjU ;  for  that  cannot  take  effect  till  the  coverture  is  ^ 
I   determined  by  his  death.    Th^  husband  is  bound  to  provide  his  wifft  wit}}  L-        \T 
w/31  jQgCfiggaxies  by  laws  as  much  as  himself;  and,  if  she  contracts  debts  for  \^^*<^ 
'  I  them,  be  i»  obliged  to^jay^them ;  but  for  anything  besides  necessaries  he 
I  is  not  chargeable.    Also  if  a  wife  elopes,  and  lives  with  another  man,  the 
"  husbaml  is  not  chargeable  even  for  necessaries;  at  least  if  the  person  who 
famishes-tbemia  aufficijently  apprized  of  her  elopement.    If  the  wife  be  ) 
indebted  .before  marriage,  jthe  husband  is  bound  afterwards  to  pay  the!  3^*^ 
debt;  for  he  liaa  adopted  her  and  her  circumstances  together.    If  the  wifeJ^J^ 
be  injured  in  her  person  or  her  property,  she  can  bring  no  action  for(  ^?. 
redress  without  her  husband's  concurrence,  and  in  his  name,  as  well  asl 
her  own  :  neither  can  she  be  sued  without  making  the  husband  a  defend-'  ^^^ 
ant.    There  is  indeed  one  case  where  the  wife  shall  sue  and  be  sued  as  a     ^^^^ 
feme  sole,  viz:  where  the  husband  has  abjured  the  realm,  or  is  banished, 
for  then  he  is  dead  in  law;  and,  the  husband  being  thus  disabled  to  sue 
for  or  defend  the  wife,  it  would  be  most  unreasonable  if  slie  had  no  rem- 
edy, or  could  make  no  defense  at  all.    In  criminal  prosecutions,  it  is  true, 
the  wife  may  be  indicted  and  punished  separately;  for  the  union  is  only 
a  civil  union.    But  in  trials  of  any  sort  they  are  not  allowed  to  be  wit- 
nesses  for^  or  agaiuBt . each  other:  partly  because  it  is  impossible  their 
testimony  should  be  indifferent,  but  principally  because  of  the  union  of 
persoir;  and  therefore,  if  they  were  admitted  to  be  witnesses /or  each 
other,  they  would  contradict  one  maxim  of  law,  **  nemo  in  propria  causa 
testis  esse  debet;''  ^d  if  against  each  other,  they  would  contradict  another 
iri&x\m,'^^*'n'^6ten€tiii'seip6uin  dchtsafe.**     But,  where  the  offence  is 
directly  against  the  person  of  the  wife,  this  rule  has  been  usually  dispensed 
with;  and  therefore,  by  statute  3,  Hen.  VII.  c.  2,  in  case  a  woman  be 
forcibly  taken  away,  and  married,  she  may  be  witness  against  such  her 
husband,  in  order  to  convict  him  of  felony.     For  in  this  case  she  can  with 
no  propriety  be  reckoned  his  wife ;  because  a  main  ingredient,  her  con- 
sent, was  wanting  to  the  contract :  and  also  there  is  another  maxim  of 
law,  that  no  man  shall  take  advantage  of  his  own  wrong;   which  the 
ravisher  here  would  do,  if,  by  forcibly  marrying  a  woman,  he  could  pre- 
vent her  from  being  a  witness  who  is  perhaps  the  only  witness  to  that 
very  fact. 
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In  the  civil  law  the  husband  and  the  wife  are  considered  as  two  dis- 
tinct persons,  'and  may  have  separate  estates,  contracts,  debts,  and 
injuries :  and  therefore  in  our  ecclesiastical  courts,  a  w^oman  may  sue  and 
be  sued  without  her  husband. 

But  though  our  law  in  general  considers  man  and  wife  as  one  person, 
yet  there  are  some  instances  in  which  she  is  separately  considered ;  as 
inferior  to  him,  and  acting  by  his  compulsion.  And  therefore  all  deeds 
executed,  and  acts  done,  by  her,  daring  her  cpverture,  are  void ;  except 
it  be  a  fine  or  the  like  matter  of  record,  in  which  case  she  must  be  solely 
and  secretly  examined,  to  learn  if  her  act  be  voluntary.  She  cannot  by 
will  devise  lands  to  her  husband,  unless  under  special  circumstances ;  for 
at  the  time  of  making  it  she  is  supposed  to  be  under  his  coercion.  And 
in  some  felonies,  and  other  inferior  crimes,  committed  by  her,  through 
constraint  of  her  husband,  the  law  excuses  her;  but  this  extends  not  to 
treason  or  murder. 

The  husband  also,  by  the  old  law,  might  give  his  wife  moderate  cor- 
rection. For*,  as  he  is  to  answer  for  her  misbehavior,  the  law  thought  it 
reasonable  to  intrust  him  with  this  power  of  restraining  her,  by  domestic 
chastisement,  in  the  same  moderation  that  a  man  is  allowed  to  cortect  his 
apprentices  or  children;  for  whom  the  master  or  parent  is  also  liable  in 
some  cases  to  answer.  But  this  power  of  correction  was  confined  within 
reasonable  bounds,  and  the  husband  was  prohibited  from  using,  any 
violence  to  his  wifp,  aUter^qu'ahi'advirum,  ex  causa  reginftriu'^  el*' casiiga- 
tionh  uxorxs  BuKy  liclte  et  rationabiliter  pertinet.  In  th©  ^>oIiter  r^lgn  of 
Charles  the  Second,  this  power  of  correction  beg^n  to  be  doubted;  and  a 
wife  may  now  have  security  of  the  peace  against  her  husband;  or  in 
return,  a  husband  against  his  wife.  Yet  the  lower  rank  of  people,  who 
were  always  fond  of  the  old  common  law,  still  claim  and  exert  their 
ancient  privilege :  and  the  courts  of  law  will  still  permit  a  husband  to 
restrain  a  wife  of  her. liberty,  in  case  of  any  gross  misbehavior. 

These  are  the  chief  legal  effects  of  marriage  during  the  coverture ; 
upon  which  we  may  observe,  that  even  the  disabilities  which  the  wife  lies 
under  are  for  the  most  part  intended  for  her  protection  and  benefit :  so 
great  a  favorite  is  the  female  sex  of  the  laws  of  England. 


CHAPTER  XVI. 

OF  PARENT  AND  CHILD. 


The  next,  and  the  most  universal  relation  in  nature,  is  immediately 
derived  from  the  preceding,  being  that  between  parent  and  child. 

Children  are  of  two  sorts ;  legitimate,  and  spurious,  or  bastards,  each 
of  which  we  shall  consider  in  their  order ;  and,  first,  of  legitimate  children. 
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LEGITIMATE  CHILDREN. 

I.  A  legitimate  child  is  he  that  is  born  in  lawful  wedlock,  or  within 
a  competent  time  afterwards.  PaUr  est  quern  nuptise  demonstrant,  is  the 
rule  of  the  civil  hiw ;  and  this  holds  with  tlie  civilians,  whether  the  nui»- 
tials  happen  before  or  after  the  birth  of  the  child.  With  us  in  England 
the  rule  is  narrowed,  for  the  nuptials  must  be  precedent  to  the  birth  ;  of 
which  more  will  be  said  when  we  come  to  consider  the  case  of  bastardy. 
At  present,  let  us  inquire  into,  1.  The  legal  duties  of  parents  to  their 
legitimate  children.  2.  Their  power  over  them.  3.  The  duties  of  such 
children  to  their  parents. 

THE  PARENT'S  DUTY  TO  HIS  LEfllTIHATE  CHILDREN. 

1.  And,  first,  the  duties  of  parents  to  legitimate  children:  which 
principally  consist  in  three  particulars ;  their  maintenance,  their  protec- 
tion, and^ their  education. 

MAINTENANCE. 

The  duty  of  parents  to  provide  for  the  maintenance  of  their  children  is 
a  principle  of  natural  law;  an  obligation,  says  Puffendorf,  laid  on  them 
not  only  by  nature  herself,  but  by  their  own  proper  act,  in  bringing  tliem 
into  the  world.  ^ 

It  is  a  principle  of  law  that  there  is  an  obligation  on  every  man  to 
provide  for  those  descended  from  his  loins;  and  the  manner  in  which  this 
obligation  shall  be  performed  is  thus  pointed  out.  The  father  and  mother, 
grandfather  and  grandmother,  of  poor  impotent  persons,  shall  maintain 
them  at  their  own  charges,  if  of  sufficient  ability,  according  as  the  quarter- 
session  shall  direct:  and  if  a  parent  runs  away,  and  leaves  his  children, 
the  church- wardens  and  overseers  of  the  parish  shall  seize  his  rents, 
goods,  and  chattels,  and  dispose  of  them  toward  their  relief.  By  the 
interpretations  which  the  courts  of  law  have  made  upon  these  statutes,  if 
a  mother  or  grandmother  marries  again,  and  was  before  such  second  mar- 
riage of  sufficient  ability  to  keep  the  child,  the  husband  shall  be  charged 
to  maintain  it:  for  this,  being  a  debt  of  hers  when  single,  shall  like  others 
extend  to  charge  the. husband.  But  at  her  death,  the  relation  being  dis- 
solved, the  husband  is  under  no  further  obligation. 

No  person  is  bound  to  provide  a  maintenance  for  his  issue,  unless 
where  the  children  are  impotent  and  unable  to  work,  either  through 
infancy,  disease,  or  accident,  and  then  is  only  obliged  to  find  them  with 
necessaries,  the  penalty  on  refusal  being  no  more  than  20s.  a  month. 

Our  law  has  made  no  provision  to  prevent  the  disinheriting  of  children 
by  will:  leaving  every  man's  property  in  his  own  disposal,  upon  a  prin- 
ciple of  liberty  in  this  as  well  as  every  other  action :  though  perhaps  it 
had  not  been  amiss  if  the  parent  had  been  bound  to  leave  them  at  least  a 
necessary  subsistence.  Indeed,  among  persons  of  any  rank  or  fortune,  a 
competence  is  generally  provided  for  younger  children,  and  the  bulk  of  the 

estate  settled  upon  the  eldest,  by  the  marriage-articles.    Heirs  also,  and 
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children y  are  favourites  of  our  courts  of  justice,  and  cannot  be  disinherited 
by  any  dubious  or  ambiguous  words ;  there  being  required  the  utmost 
certainty  of  the  testator's  intentions  to  take  away  the  right  of  an  heir. 

PKOTKITION. 

From  the  duty  of  maintenance  we  may  easily  pass  to  that  of  protection, 
which  is  also  a  natural  duty,  but  rather  permitted  than  enjoined  by  any 
municipal  laws :  nature,  in  this  respect,  working  so  strongly  as  to  need 
rather  a  check  than  a  spur.  A  parent  may  by  our  laws  maintain  and 
uphold  his  children  in  their  lawsuits,  without  being  guilty  of  the  legal 
crime  of  maintaining  quarrels.  A  parent  may  also  justify  an  assault  and 
battery  in  defence  of  the  persons  of  his  children :  nay,  where  a  man's  son 
was  beaten  by  another  boy,  and  the  father  went  near  a  mile  to  find  him, 
and  there  revenged  the  son's  quarrel  by  beating  the  other  boy,  of  which 
beating  he  afterwards  unfortunately  died,  it  was  not  held  to  be  murder, 
but  manslaughter  merely.  Such  indulgence  does  the  law  show  to  the 
frailty  of  human  nature,  and  the  workings  of  parental  affection. 

KDUCATION. 

The  last  duty  of  parents  to  their  children  is  that  of  giving  them  an 
education  suitable  to  their  station  in  life :  a  duty  pointed  out  by  reason, 
and  of  far  the  greatest  importance  of  any.  Our  laws,  though  their  defects 
in  this  particular  cannot  be  denied,  have  in  one  instance,  made  a  w^ise 
provision  for  breeding  up  the  rising  generation :  since  the  poor  and  labo- 
rious part  of  the  community,  when  past  the  age  of  nurture,  are  taken  oat 
of  the  hands  of  their  parents,  by  the  statutes  for  apprenticing  poor  chil- 
dren, and  are  placed  out  by  the  public  in  such  a  manner,  as  may  render 
their  abilities,  in  their  several  stations,  of  the  greatest  advantage  to  the 
commonwealth. 

THK  PABEIfT*H  POWRB  OTKB  HIR  CHILDBRN. 

The  power  of  parents  over  their  children  is  derived  from  the  former 
consideration,  their  duty:  this  authority  being  given  them,  partly 'to 
enable  the  parent  more  effectually  to  perform  his  duty,  and  partly  as  a 
recompense  for  his  care  and  trouble  in  the  faithful  discharge  of  it. 

The  power  of  a  parent  by  out  English  laws  is  much  more  moderate ; 
but  still  sufficient  to  keep  the  child  in  order  and  obedience.  He  may 
lawfully  correct  his  child,  being  under  age,  in  a  reasonable  manner;  for 
this  is  for  the  benefit  of  his  education.  The  consent  or  concurrence  of 
the  parent  to  the  marriage  of  his  child  under  age,  was  also  directed  by 
our  ancient  law  to  be  obtained:  but  now  it  is  absolutely  necessary,  for 
without  it  the  contract  is  void.  And  this  also  is  another  means,  which 
the  law  has  put  into  the  parent's  hands,  in  order  \he  better  to  discharge 
his  duty ;  first,  of  protecting  his  children  from  the  snares  of  artful  and 
designing  persons ;  and,  next,  of  settling  them  properly  in  life,  by  pre- 
venting the  ill  consequences  of  too  early  and  precipitate  marriages.  A 
father  has  no  other  power  over  his  son's  estate  than  as  his  trustee  or 
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guardian;  for  though  he  may  receive  the  profits  during  the  child's 
minority,  yet  he  must  account  for  them  when  he  comes  of  age.  He  may, 
indeed,  have  the  benefit  of  his  children's  labour  while  they  live  with  him^ 
and  are  maintained  by  him ;  but  this  is  no  more  than  he  is  entitled  to 
from  his  apprentices  or  servants.  The  legal  power  of  a  father,— for  a 
mother,  as  such,  is  entitle<l  to  no  power,  but  only  to  reverence  and 
respect;  the  power  of  a  father,  I  say,  over  the  persons  of  his  children 
ceases  at  the  age  of  twenty-one :  for  they  are  then  enfranchised  by  arriv- 
ing at  years  of  discretion,  or  that  point  which  the  law  has  established,  as 
some  mast  necessarily  be  established,  when  the  empire  of  the  father  or 
other  guardian,  gives  place  to  the  empire  of  reason.  Yet,  till  that  age 
arrives,  this  empire  of  the  father  continues  even  after  his  death;  for  he 
may  by  his  will  appoint  a  guardian  to  his  children.  He  may  also  dele- 
gate part  of  his  parental  authority,  during  his  life,  to  the  tutor  or  school- 
master of  his  child :  wholS  then  in  locd'\}mrenti8\^knd  has  such  a  portion 
of  the  power  of  the  parent  committed  to  his  charge,  viz.,  that  of  restraint 
and  correction,  as  may  be  necessary  to  answer  the  purposes  for  which  he 
is  employed. 

DUTIES  OF  CHILDREN  TO  THEIB  PARENTS. 

3.  The  duties  of  children  to  their  parents  arise  from  a  principle  of 
natural  justice  and  retribution.  For  to  tliose  who  gave  us  existence  we 
naturally  owe  subjection  and  obedience  during  our  minority,  and  honor 
and  reverence  ever  after:  they  who  protected  the  weakness  of  our  infancy 
are  entitled  to  our  protection  in  the  infirmity  of  their  age ;  they  who  by 
sustenance  and  education  have  enabled  their  offspring  to  prosper,  ought 
in  return  to  be  supported  by  that  offspring,  in  case  they  stand  in  need  of 
assistance.  Upon  this  principle  proceed  all  the  duties  of  children  to 
their  parents  which  are  enjoined  by  positive  laws.  And  the  Athenian 
laws  carried  this  principle  into  practice  with  a  scrupulous  kind  of  nicety : 
obliging  all  children  to  provide  for  their  father  when  fallen  into  poverty ; 
with  an  exception  to  spurious  children,  to  those  whose  chastity  had  been 
prostituted  by  consent  of  the  father,  and  to  those  whom  he  had  not  put 
in  any  way  of  gaining  a  livelihood.  The  legislature,  says  baron  Montes- 
quieu, considered,  that  in  the  first  case  the  father,  being  uncertain,  had 
rendered  the  natural  obligation  precarious;  that  in  the  second  case,  he 
had  sullied  the  life  he  had  given,  and  done  his  children  the  greatest  in- 
juries, in  depriving  them  of  their  reputation;  and  that,  in  the  third  case, 
he  bad  rendered  their  life,  so  far  as  in  him  lay,  an  insupportable  burden, 
by  furnishing  them  with  no  means  of  subsistence. 

Our  laws  agree  with  those  of  Athens  with  regard  .to  the  first  only  of 
these  particulars,  the  case  of  spurious  issue.  In  .the  other  cases  the  law 
does  not  hold  the  tie  of  nature  to  be  dissolved  by  any  misbehaviour  of  the 
parent;  and  therefore  a  child  is  equally  justifiable  in  defending  the  person, 
or  maintaining  the  cause  or  suit,  of  a  bad  parent,  as  a  good  one ;  and  is 
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equally  compellable,  if  of  sufficient  ability,  to  maintain  and  provide  for  a 
wicked  and  unnatural  progenitor,  as  for  one  who  has  shown  the  greatest 
tenderness  and  parental  piety. 

ILLKOITIMATK  CHILDBEN. 

II.  We  are  next  to  consider  the  ca«e  of  illegitimate  children,  or  bas- 
tards; with  regard  to  whom  let  us  inquire,  1.  Who  are  bastards.  2.  The 
legal  duties  of  the  patents  towards  a  bastard  child.  3.  The  rights *and 
incapacities  attending  such  bastard  children. 

WHO  ABB  BA8TABDS. 

1.  Who  are  bastards.  A  bastard,  by  our  English  laws,  is  one  that  is 
not  only  begotten,  but  bom  out  of  lawful  matrimony.  The  civil  and 
canon  laws  do  not  allow  a  child  to  remain  a  bastard,  if  the  parents  after- 
wards intermarry :  and  herein  they  differ  most  materially  from  our  law ; 
which,  though  not  so  strict  as  to  require  that  the  child  shall  be  begotten, 
yet  makes  it  an  indispensable  condition  to  make  it  legitimate,  that  it  shall 
be  borHf  after  lawful  wedlock. 

From  what  has  been  said  it  appears,  that  all  children  born  before 
matrimony  are  bastards  by  our  law ;  and  so  it  is  of  all  children  bom  so 
long  after  the  death  of  the  husband,  that,  by  the  usual  course  of  gestii- 
tion,  they  could  not  be  begotten  by  him.  But,  this  being  a  matter  of 
some  uncertainty,  the  law  is  not  exact  as  to  a  few  days.  And  this  gives 
occasion  to  a  proceeding  at  common  law,  where  a  widow  is  suspected  to 
feign  herself  with  child,  in  order  to  produce  a  suppositious  heir  to  the 
estate;  an  attempt  which  the  rigour  of  the  Gothic  constitutions  esteemed 
equivalent  to  the  most  atrocious  theft,  and  therefore  punished  with  death. 
In  this  case,  with  us  the  heir-presumptive  may  have  a  writ  ievehlreUnsj^i^ 
ViVn do  to  examine  whether  she  be  with  child  or  not;  and,  if  she  be,  to 
keep  her  under  proper  restraint  till  delivered ;  which  is  entirely  conform- 
able to  the  practice  of  the  civil  law ;  but,  if  the  widow  be,  upon  due  ex- 
amination, found  not  pregnant,  the  presumptive  heir  shall  be  admitted 
to  the  inheritance,  though  liable  to  lose  it  again  on  the  birth  of  a  child 
within  forty  weeks  from  the  death  of  a  husband.  But,  if  a  man  dies,  and 
his  widow  soon  after  marries  again,  and  a  child  is  born  within  such  a 
time  as  that  by  the  course  of  nature  it  might  have  been  the  child  of  either 
husbaml ;  in  this  case  he  is  said  to  be  more  than  ordinarily  legitimate ; 
for  he  may,  when  he  arrives  to  years  of  discretion,  choose. which  of  the 
fathers  he  pleases.  To  prevent  this,  among  other  inconveniences,  the^ 
civil  law  ordained  that  no  widow  should  marry  infrctflaii^iimtuc^]  a^rule 
which  obtained  so  early  as  the  reign  of  Augustus,  if  not  of  Romulus : 
and  the  same  constitution  was  probably  handed  down  to  our  early  ances- 
tors from  the  Romans,  during  their  stay  in  this  island ;  for  we  find  it 
established  under  the  Saxon  and  Danish  governments. 

As  bastards  may  be  born  before  the  coverture  or  marriage  state  is 
begun,  or  after  it  is  determined,  so  also  children  born  during  wedlock 
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may  in  some  circumatances  be  bastard.  As  if  the  husband  be  out  of  the 
kingdom. of  England,  or^  as  the  law  somewhat  loosely  phrases  \ty  extra 
quatuor  maria,  for  above  nine  months,  so  that  no  access  to  his  wife  can  be 
presumed,  hei  isaue  during  that  period  shall  be  bastards.  But  generally , 
during  the  coverture,  access  of  the  husband  shall  be  presumed,  unless  the 
contrary  can  be  shown;  which  is  such  a  negative  as  can  only  be  proved 
by  showing  him  to  be  elsewhere :  for  th^  general  rule  is  prseaumitur  pro 
legitmatione.  In  a  divorce  a  mensa  et  thorOf  if  the  wife  breeds  children, 
they  are  bastards;  for  the  law  will  presume  the  husband  and  wife  conforma- 
ble to  the  sentence  of  separation, unless  access  be  proved;  but,  in  a  voluntary 
separation  by  agreement,  the  law  will  suppose  access,  unless  the  nega- 
tive be  shown.  So  also,  there  is  an  apparent  impossibility  of  pro-crea- 
tion on  the  part  of  the  husband,  as  if  he  be  only  eight  years  old,  or  the 
like,  there  the  issue  of  the  wife  shall  be  bastards.  Likewise,  in  case  of  di- 
vorce in  the  spiritual  court,  a  vinculo  inatrimoniif  all  the  issue  born  dur- 
ing the  coverture  are  bastards ;  because  such  divorce  is  always  upon  some 
cause  that  rendered  the  marriage  unlawful  and  null  from  the  beginning. 

DUTT  OF  PABENT8  TO  BASTARD  CHILDRKN. 

2.  I^et  us  next  see  the  duty  of  patents  to  their  bastard. children,  by 
our  law ;  which  is  principally  that  of  maintenance.  For,  though  bastards 
are  not  looked  upon  as  children  to  any  civil  purposes,  yet  the  ties  of  na- 
ture, of  which  maintenance  is  one,  are  not  so  easily  dissolved :  and  they 
hold  indeed  as  to  many^other  intentions ;  as,  particularly,  that  a  man 
shall  not  marry  his  bastard  sister  or  daughter. 

When  a  woman  is  delivered,  or  declares  herself  with  child,  of  a  bas- 
tard, and  will  by  oath  before  a  justice  of  peace  charge  any  person  as  hav- 
ing got  her  with  child,  the  justice  shall  cause  such  person  to  be  appre- 
hended, and  commit  him  till  he  gives  security,  either  to  maintain  the 
child,  or  appear  at  the  next  quarter-sessions  to  dispute  and  try  the  fact. 
But  if  the  woman  dies,  or  is  married  before  delivery,  or  miscarries,  or  proves 
not  to  have  been  with  child,  the  person  shall  be  discharged ;  otherwise  the 
sessions,  or  two  justices  out  of  sessions,  upon  original  application  to  them, 
may  take  order  for  the  keeping  of  the  bastard,  by  charging  the  mother  or 
the  reputed  father  with  the  payment  of  the  money  or  other  sustentation 
for  that  purpose.  And  if  such  putative  father,  or  lewd  mother,  run  away 
from  the  parish,  the  overseers,  by  direction  of  two  justices,  may  seize 
their  rents,  goods,  and  chattels,  in  order  to  bring  up  the  said  bastard 
child.  Yet  such  is  the  humanity  of  our  laws,  that  no  woman  can  be  com- 
pulsively questioned  concerning  the  father  of  her  child  till  one  month  af- 
ter her  delivery ;  which  indulgence  is,  however,  very  frequently  a  hard- 
ship upon  parishes,  by  giving  the  parents  opportunity  to  escape. 

SIGHT8  AND  INCAPACITIRR  dv  A  BASTARD, 

I  proceed  next  to  the  rights  and  incapacities  which  appertain  to  a 
bastard.     The  rights  are  very  few,  being  only  such  as  he  can  acquire ;  for 
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he  can  inherit  nothing,  being  looked  upon  as  the  sou  of  nobody ;  and  some- 
times called  filius  nullius,  sometimes  filiuB  populi.  Yet  he  may  gain 
a  surname  by  reputation,  though  he  has  none  by  inheritance.  The 
incapacity  of  a  bastard  consists  principally  in  this,  that  he  cannot 
be  heir  to  anyone,  neither  can  he  have  heirs,  but  of  his  own  body; 
for,  being  nullius  MiuSf  he  is,  therefore,  of  kin  to  nobody,  and  has 
no  ancester  from  whom  any  inheritable  blood  can  be  derived.  A  bas- 
tard was  also,  in  strictness,  incapable  of  holy  orders ;  and,  though  that 
was  dispensed  with,  yet  he  was  utterly  disqualified  from  holding  any  dig- 
nity in  the  church :  but  the  doctrine  now  seems  obsolete ;  and  in  all  other 
respects,  there  is  no  distinction  between  a  bastard  and  another  man. 
And  really  any  other  distinction,  but  that  of  not  inheriting,  which  civil 
policy  renders  necessary,  would,  with  regard  to  an  innocent  offspring  of 
his  parents'  crimesbe  odius,  unjust  and  cruel  to  the  last  degree:  and  yet 
the  civil  law,  so  boasted  of  for  its  equitable  decisions,  made  bastards,  in 
some  cases  incapable  even  of  a  gift  from  their  parents.  A  bastard  may, 
lastly,  be  made  legitimate,  and  capable  of  inheriting,  by  the  transcendent 
power  of  an  act  of  parliament,  and  not  otherwise. 
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The  only  general  private  relation,  now  remaining  to  be  discussed,  is 
that  of  guardian  and  ward ;  which  bears  a  very  near  resemblance  to  the 
last,  and  is  plainly  derived  out  of  it :  the  guardian  being  only  a  temporary 
parent,  that  is,  for  so  long  time  as  the.warH  is  an  infant,  or  under  age.  In 
examining  this  species  of  relationship,  I  shall  first  consider  the  different 
kinds  of  guardians,  how  they  are  appointed,  and  their  power  and  duty ; 
next,  the  different  ages  of  persons,  as  defined  by  the  law :  and  lastly,  the 
privileges  and  disabilities  of  an  infant,  or  one  under  age,  and  subject  to 
guardianship. 

THK  GUARDIAN. 

1*  Tlie  guardian  with  us  performs  the  office  both  of  the  tutor  and 
'curator  of  the  Roman  laws,  the  former  of  which  had  the  charge  of  the 
maintenance  and  education  of  the  minor,  the  latter  the  care  of  his  fortune ; 
or,  according  to  the  language  of  the  court  of  chancery,  the  tiUor  was  the 
committer  of  the  person,  the  curator  the  committee  of  the  estate.  But 
this  office  was  frequently  united  in  the  civil  law;  as  it  is  always  in  our 
law  with  regard  to  minors,  though  as  to  lunatics  and  idiots  it  is  commonly 
kept  distinct. 
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KINDS  or  GUABDIANg. 

Of  the  several  species  of  guardians,  the  first  are  guardians  by  nature: 
viz.  tlje- father,  and,  in  some  cases,  the  mother  of  tlie  child.  For  if  an 
estate  be  left  to  an  infant,  the  father  is  by  common  law  the  guardian,  and 
must  account  to  his  child  for  the  profits.  And,  with  regard  to  daughters, 
it  seems  by  construction  of  statute  4  and  5  Ph.  and  Mar.  c.  8,  that  the  father 
might  by  deed  or  will  assign  a  guardian  to  any  woman-child  under  the 
age  of  sixteen ;  and,  if  none  be  so  assigned,  the  mother  shall  in  this  case 
be  guardian.  There  are  also  guardians /or  nurture;  which  are,  of  course, 
the  father  ox-mother,  till  the  infant  attains  tlie  age  of  fourteen  years :  and 
in  default  of  father  or  mother,  the  ordinary  usually  assigns  some  discreet 
person  to  take  care  of  the  infant's  personal  estate,  and  to  provide  for  his 
maintenance  and  education.  Next  are  guardians  in  socagef  (an  appella- 
tion which  will  be  fully  explained  in  the  second  book  of  these  commenta- 
ries,) who  are  also  called  guardians  by  the  common  law.  These  take  place 
only  when  the  minor  is  entitled  to  some  estate  in  lands,  and  then  by  the 
common  law  the  guardianship  devolves  upon  his  next  of  kin,  to  whom 
the  inheritance  cannot  possibly  descend ;  as,  where  the  estate  descended 
from  his  father,  in  this  case  his  uncle  by  the  mother's  side  cannot  possi- 
bly inherit  this  estate,  and  therefore  shall  be  the  guardian.  For  the  law 
judges  it  improper  to  trust  the  person  of  an  infant  in  his  hands,  who  may 
by  possibility  become  heir  to  him ;  that  there  may  be  no  temptation,  nor 
even  suspicion  of  temptation,  for  him  to  abuse  his  trust.  Tfiese  guardians 
in  socage,  like  those  for  nurture,  continue  only  till  the  minor  is  fourteen 
years  ciiage;  for  then,  in  lx)th  cases,  he  is  presumed  to  have  discretion, 
jio^f^iLaa  to  choose  Ins^  own_^iiardian.  This  he  may  do,  unless  one  be 
appointed  by  the  father,  by  virtue  of  the  statute  12  Car.  II.  c.  24,  which, 
considering  the  imbecility  of  judgment  in  children  of  the  age  of  fourteen, 
and  the  abolition  of  guardianship  in  chivalry^  (which  lasted  till  the  age  of 
twenty-one,  and  of  which  we  shall  speak  hereafter,)  enacts  that  any 
father,  under  age  or  of  full  agejjnav  by  deed  or  will  dispose  of  the  custody 
of  his  child,  either  born  or  unborn,  to  any  person,  except  a  popisii  recu- 
sant, either  in  possession  or  reversion,  till  such  child  attains  the  age  of 
one-and-twenty  years.  These  are  called  gtiardians  by  statute,  or  testa- 
mentary guardians.  There  are  also  special  guardians  by  custom  of  London, 
and  other  places;  but  they  are  particular  exceptions,  and  do  not  fall 
under  the  general  law. 

POWRB  AND  BKCIPBOCAL  DUTY  OF  GUABDIAN  AND  WABD. 

The  power  and  reciprocal  duty  of  a. guardian  and  wanl  are  the  same, 
pro  tempore,  as  that  of  a  father  and  child ;  and  therefore  I  shall  not  repeat 
them,  but  shall  only  add,  that  the  guardian,  when  the  ward  comes  of  age, 
is  bound  to  give  him  an  account  of  all  that  he  has  transacted  on  his  behalf, 
and  must  answer  for  all  losses  by  his  wilful  default  or  negligence.  In  order 
therefore  to  prevent  disagreeable  contests  with  young  gentlemen,  it  has 
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become  a  practice  of  many  guardians,  of  large  estates  especially,  to  in- 
demnify themselves  by  applying  to  the  court  of  chancery,  acting  under 
its  direction,  and  accounting  annually  before  the  officers  of  that  court. 
For  the  lord  chancellor  is,  by  right  derived  from  the  cmwn,  the  general 
and  supreme  guardian  of  all  infants,  as  well  as  idiots  and  lunatics;  that 
is,  of  all  such  persons  as  have  not  discretion  enough  to  manage  their  own 
concerns.  In  case,  therefore,  any  guardian  abuses  his  trust,  the  court  will 
check  and  punish  him,  nay,  sometimes  proceed  to  the  removal  of  him,  and 
appoint  another  in  his  stead. 

THE  WABD. 

2.  Let  us  next  consider  the  ward  or  person  within  age,  for  whose 
assistance  and  support  these  guardians  are  constituted  by  law ;  or  who  it 
is,  that  is  said  to  be  within  age.  The  ages  of  male  and  female  are  differ- 
ent for  different  purposes.  A  male  at  ttvelve  years  old  may  take  the  oath 
of  allegiance;  at  fourteen  is  at  years  of  discretion,  and  therefore  may  con- 
sent or  disagree  to  marriage,  may  choos&  his  guardian,  and,  if  his  discre- 
tion be  actually  proved,  may  make  his  testament  of  his  personal  estate; 
at  seventeen  may  be  an  executor ;  and  at  twenty-one  is  at  his  own  disposal, 
and  may  aliene  his  lands,  goods,  and  chattels.  A  female  also  atjSC^'^'i^years 
of  age  may  be  betrothed  or  given  in  marriage ;  Htnine  is  entitled  to  dower ; 
at  twelve  is^&t  years  of  maturity,  and  therefore  may  consent  or  disagree  to 
marriage,  and,  if  proved  to  have  sufficient  discretion,  may  bequeath  her 
personal  estate ;  at  fourteen  is  at  years  of  legal  discretion,  and  may  choose 
a  guardian ;  at  seventeen  may  be  executrix ;  and  &t>.  twenty -one  JSitiy  dispose 
of  herself  and  her  lands.  So  that  full  age  in  male  or  female  is  twenty-one 
years,  which  age  is  completed  on  the  day  preceding  the  anniversary  of  a 
person's  birth,  who  till  that  time  is  an  infant,  and  so  styled  in  law. 

INFANTAS  PElTUiKOKS  AND  DISAB1LITIB6. 

3.  Infants  have  various  privileges,  and  various  disabilities :  but  their 
very  disabilities  are  privileges;  in  order  to  secure  them  from  hurting 
themselves  by  their  own  improvident  acts.  Ai\.in(ant  cannot  be  sued  but 
under  the  protection,  and  joining  the  name,  of  his  guardian;  for  he  is  to 
defend  him  against  all  attacks  as  well  by  law,  as  otherwise;  but  he  may 
sue  either  by  his  guardian,  or  prockein  amy^  his  next  friend  who  is  not  his 
guardian.  This  prockein  amy  may  be  any  person  who  will  undertake  the 
infant's  cause,  and  it  frequently  happens,  that  an  infant,  by  bis  prockein 
amy,  institutes  a  suit  in  equity  against  a  fraudulent  guardian.  In  crimi- 
nal cases  an  infant  at  the  age  of  fourteen  years  may  be  capitally  ^Minished 
for  any  capital  offense :  but  under  the  age  of  seven  he  cannot. 

The  period  between  seven  and  fourteen  is  subject  to  much^uncertainty : 
for  the  infant  shall,  generally  speaking,  be  iud^i^ed  prima  facie  innocent; 
yet  if  he  wasdnti  capax^  and  could  discern  between  good  and  evil  at  the  time 
of  the  offense  committed,  he  may  be  convicted  and  imdergo  judgmfiOdLand 
execution  of  death,  though  he  hath  not  attained  to  years  of  puberty  or 
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discretion.  And  Sir  Matthew  Hale  gives  us  two  instances,  one  of  a  girl  of 
thirteen,  who  was  burned  for  killing  her  mistress;  another  of  a  boy  still 
younger,  that  had  killed  his  companion,  and  hid  himself,  who  was  hanged ; 
for  it  appeared  by  his  hiding  that  he  knew  he  had  done  wrong,  and 
could  discern  between  good  and  evil ;  and  in  such  cases  the  maxim  of  law 
is,  that  mdlitta  suppht  wtalem.  So  also,  in  much  more  modern  times,  a 
boy  of  ten  years  old,  who  was  guilty  of  a  heinous  murder,  was  held  a 
proper  subject  for  capital  punishment,  by  the  opinion  of  all  the  judges. 

Witli  regard  to  estates  and  civil  property,  an  infant  hath  many  priv- 
ileges, which  will  be  better  understood  when  we  come  to  treat  more  par- 
ticularly of  those  matters:  but  this  may  be  said  in  general,  that  an 
infant  shall  lose  nothing  by  nqn-claim,  or  neglect  of  demanding  his  right; 
nor  shall  any  other  Ivteftes  or  negligence  be  imputed  to  an  infant,  except  in 
some  very  particular  cases. 

It  is  generally  true,  that  an  infant  can  neither  aliene  bis  lands,  nor 
do  any  legal  act^  nor  make  a  deed,  nor  indeed  any  manner  of  contract  that 
will  bind  him.  But  still  to  all  these  rules  there  are  some  exceptions: 
part  of  which  were  just  now  mentioned  in  reckoning  up  the  different  capac- 
ities which  they  assume  at  different  ages :  and  there  are  othets,  a  few  of 
which  it  may  not  be  improper  to  recite,  as  a  general  specimen  of  the 
whole.  And,  first,  it  is  true,  that  infants  cannot  aliene  their  estates :  but 
infant  trustees,  or  mortgagees,  are  enabled  to  convey,  under  the  direction 
of  the  court  of  chancery  or  exchequer,  or  other  courts  of  equity,  the 
estates  they  hold  in  trust  or  mortgage,  to  such  person  as  the  court  shall 
appoint.  Also  it  is  generally  true,  that  an  infant  can  do  no  legal  act.  An 
infant  naayjilso  purchase  lands,  but  his  purchase  is  incomplete :  for*  when 
he  comes  to  age,  he  may  either  agree  or  disagree  to  it,  as  he  thinks  pru- 
dent or  proper,  without  alleging  any  reason ;  and  so  may  his  heirs  after 
him,  if  he  dies  without  having  completed  his  agreement.  It  is,  further, 
generally  true,  that  an  infant,  under  twenty-one,  can  make  no  deed  but 
what  is '  afterwards  voidable :  ^et  in  some  cases  he  may  bind  himself 
apprentice  by  deed  indented  or  indentures,  for  seven  years;  and  he  may 
by  deed  or  will  appoint  a  guardian  to  his  children,  if  he  has  any.  Lastly, 
it  is  generally  true,  that  an  infant  can  make  no  other  contract  that  will  bind 
him;  yet  he  may  bind  hiii\seli  to  pay  for  his  necessary  meat,  drink, 
apparel,  physic,  and  such  other  necessaries ;  and  likewise  for  his  good 
teaching  and  instruction  whereby  he  may  profit  himself  afterwards.  And 
thus  much,  at  present,  for  the  privileges  and  disabilities  of  infants. 
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We  have  hitherto  considered  persons  in  their  natural  capacities,  and 
have  treated  of  their  rights  and  duties.  But,  as  all  personal  rights  die 
with  the  person;  and,  as  the  necessary  forms  of  investing  a  series  of 
individuals,  one  after  another,  with  the  same  identical  rights,  would  be 
very  inconvenient,  if  not  impracticable;  it  has  been  found  necessary, 
when  it  is  for  the  advantage  of  the  public  to  have  any  particular  rights 
kept  on  foot  and  continued,  to  constitute  artificial  persons,  who  may 
maintain  a  perpetual  succession,  and  enjoy  a  kind  of  legal  immortality. 

These  artificial  persons  are  called  bodies  politic,  bodies  corporate,  or 
corporations :  of  which  there  is  a  great  variety  subsisting,  for  the  advance- 
ment of  religion,  of  learning,  and  of  commerce;  in  order  to  preserve 
entire  and  forever  those  rights  and  immunities,  which,  if  they  were 
granted  only  to  those  individuals  of  which  the  body  corporate  is  composed, 
would  upon  their  death  be  utterly  lost  and  extinct. 

OBltilN. 

The  honor  of  originally  inventing  these  political  constitutions  entirely 
belongs  to  the  Romans.  They  were  introduced,  as  Plutarch  says,  by 
Numa;  who  finding  upon  his  accession,  the  city  torn  to  pieces  by  the  two 
rival  factions  of  Sabines  and  Roman«>,  thought  it  a  prudent  and  politic 
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meatiure  to  subdivide  these  two  into  many  smaller  ones,  by  instituting 
separate  societies  of  every  manual  trade  and  profession.  They  were  after- 
wards much  considered  by  tlie  civil  law ;  in  which  they  were  called  univergi' 
tal€8,  as  forming  one  whole  out  of  many  individuals ;  or  collegia,  from  beinf? 
gathered  together:  they  were  adopted  also  by  the  canon  law,  for  the 
maintenance  of  ecclesiastical  discipline;  and  from  them  our  spiritual 
corporations  are  derived.  But  our  laws  have  considerably  refined  and  im- 
proved upon  the  invention,  according  to  the  ttsual  genius  of  the  English 
nation. 

CLASSB9.    AeOBKGATE  AND  ROLK. 

Before  we  proceed  to  treat  of  the  several  incidents  of  corporations, 
as  regarded  by  the  laws  of  England,  let  us  first  take  a  view  of  the  several 
sorts  of  them ;  and  then  we  shall  be  better  enabled  to  apprehend  their 
respective  qutijities. 

The  first  division  of  corporations  is  into  aggregate  and  sole.  Corpora- 
tions aggregate  consist  of  many  persons  united  together  into  one  society, 
and  are  kept  up  by  a  perpetual  succession  of  members,  so  as  to  continue 
forever;  of  which  kind  are  the  mayor  and  commonalty  of  a  city,  the  head 
and  fellows  of  a  college,  the  dean  and  chapter  of  a  cathedral  church. 
Corporations  soje^onsist  of  one  person  only  and  his  successors,  in  some 
particular  station,  who  are  incorporated  by  law,  in  order  to  give  them 
some  legal  capacities  and  advantages,  particularly  that  of  perpetuity, 
which  in  their  natural  persons  they  could  not  have  had  In  this  sense, 
the  king  is  a  sole  corporation;  so  is  a  bishop;  so  are  some  deans,  and 
prebendaries,  distinct  from  their  several  chapters;  and  so  is  every  parson 
and  vicar. 

KCCLE8IAHTICAL  AND  LAY.    CIVIL  AND  KLEEIHOHINAUY. 

Another  division  of  incorporations,  either  sole  or  aggregate,  is  into 
ecclesiastical  and  lay.  Ecclesiastical  corporations  are  where  the  members 
thUt  compose  it  are  entirely  spiritual  persons.  These  are  erected  for  the 
furtherance  of  religion,  and  perpetuating  the  rights  of  the  church.  Lay 
corporations  are  of  two  sorts,  civil  and  eleemosynaiy.  The  civil  are  such 
as  are  ereete<i  for  a  variefyof  temporal  purposes.  The  king,  for  instance, 
is  made  a  corporation  to  prevent  in  general  the  possibility  of  an  inter- 
regnum or  vacancy  of  the  throne,  and  to  preserve  the  possessions  of  the 
crown  entire ;  for  immediately  upon  the  demise  of  one  king,  his  successor 
is,  as  we  have  formerly  seen,  in  full  possession  of  the  regal  rights  and 
dignity.  Other  lay  corporations  are  erected  for  the  good  government  of  a 
town  or  particular  district,  as  a  mayor  and  commonalty,  bailiflf  and  bur- 
gesses, or  the  like :  some  for  the  advancement  and  regulation  of  manufac- 
tures and  commerce ;  as  the  trading  companies  of  London,  and  other 
towns:  and  some  for  the  better  carrying  on  of  divers  special  purposes; 
as  church- wardens,  for  conservation  of  the  goods  of  the  parish.  The 
eleemosynary  sort,  are  such  as  are  constituted  for  the  perpetual  distribu- 
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tion  of  the  free  alius,  or  bounty,  of  tlie  founder  of  them  to  such  persons 
as  lie  has  directed.  Of  this  kind  are  all  hospitals  for  the  maintenance  of 
the  poor,  sick,  and  impotent:  and  all  colleges  both  in  our  universities 
and  ou£  of  them:  which  colleges  are  founded  for  two  purposes:  1.  For 
the  promotion  of  piety  and  learning  by  proper  regulations  and  ordinances. 
2.  For  imparting  assistance  to  the  members  of  those  bodies,  in  order  to 
enable  them  to  prosecute  their  devotion  and  studies  with  greater  ease 
and  assiduity.  And  all  these  eleemosynary  corporations  are,  strictly 
speaking,  lay  and  not  ecclesiastical,  even  though  composed  of  ecclesias- 
tical persons,  and  although  they  in  some  things  partake  of  the  nature, 
privileges,  and  restrictions  of  ecclesiastical  bodies. 

Having  thus  marshalled  the  several  species  of  corporations,  let  us 
next  proceed  to  consider,  1,  How  corporations  in  general  may  be  created. 
2,  What  are  their  powers,  capacities,  and  incapacities.  3,  How  corpora- 
tions are  visited.    And,  4,    How  they  may  be  dissolved. 

HOW  CBRiTED. 

I.  The  king's  consent  is  absolutely  necessary  to  the  erection  of  any 
corporation,  either  impliedly  or  expressly  given.  The  king's  implied  con- 
sent is  to  be  found  in  corporations  which  exist  by  force  of  the  common  law, 
to  which  our  former  kings  are  supposed  to  have  given  their  coucurrence ; 
common  law  being  nothing  else  but  custom,  arising  from  the  universal 
agreement  of  the  whole  community.  Of  this  sort  are  the  king  himself, 
all  bishops,  parsons^,  vicars,  church-wardens,  and  some  others;  who  by 
common  law  have  ever  been  held,  as  far  as  our  books  can  show  us,  to 
have  been  corporations,  virtute  officii:  and  this  incorporation  is  so  insep- 
arably annexed  to  their  ofhces,  that  we  cannot  frame  a  complete  legal 
idea  of  any  of  these  persons,  but  we  must  also  have  an  idea  of  a  corpora- 
tion, capable  to  transmit  his  rights  to  his  successors  at  the  same  time. 
Another  method  of  implication,  whereby  the  king's  consent  is  presumed, 
is  as  Uy  all  corporations  by  prescription,  BMvh  as  the  city  of  London,  and 
many  others,  which  have  existed  as  corporations,  time  whereof  the  mem- 
ory of  man  runneth  not  to  the  contrary:  and  therefore  are  looked  upon 
in  law  to  be  well  created.  For  tliough  the  members  thereof  can  show  no 
legal  charter  of  incorporation,  yet  in  cases  of  such  high  antiquity  the  law- 
presumes  there  once  was  one,  and  that,  by  the  variety  of  accidents  which 
a  length  of  time  may  produce,  the  charter  is  lost  or  destroyed.  The 
methods  by  which  the  king's  consent  is  expressly  given  are  either  by  act 
of  parliament  or  charter.  By  act  of  parliament,  of  which_lhfi_ royal 
assent  is  a  necessary  ingredient,  corporations  may  undoubtedl>E-Jie  cre- 
ated. 

AH  the  other  methods,  therefore,  whereby  corporations  exist,  by  com- 
mon law,  by  prescription,  and  by  act  of  parliament,  are  of  the  most  part 
reducible  to  this  of  the  king's  letters-patent,  or  charter  of  incorporation. 
The  king's  creation  may  be  performed  by  the  words  **  creamus,  erigimuSy 
fundamus,  incorporamuSf**  or  the  like. 
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The  parliament,  we  observed,  by  its  absolute  and  transcendent 
authority,  may  perform  this,  or  any  other  act  whatsoever ;  and  actually 
ilid  perform  it  to  a  great  extent,  by  statute  39  Eliz.  c.  5,  which  incorpo- 
rated all  hospitals  and  houses  of  correction  founded  by  charitable  persons, 
without  further  trouble :  and  the  same  has  been  done  in  other  cases  of 
charitable  foundations.  But  otherwise  it  has  not  formerly  been  usual 
thus  to  intrench  upon  the  prerogative  of  the  crown,  and  the  king  may 
prevent  it  when  he  pleases.  And  in  the  particular  instances  before  men- 
tioned, it  was  done,  as  Sir  Edward  Coke  observes>  to  avoid  th^  charges  of 
incorporation  and  licenses  of  m6rtmiiiriiir'dmEtK benefactions;  which  in 
his  days  were  grown  so  great,  that  they  discouraged  many  men  from 
undertaking  these  pious  and  charitable  works. 

The  king,  it  is  said,  may  grant  to  a  subject  the  power  of  erecting  cor^ 
porations,  though  the  contrary  was  formerly  held :  that  is  he  may  permit 
the  subject  to  name  the  persons  and  powers  of  the  corporation  at  his 
pleasure ;  but  it  is  really  the  king  that  erects,  and  the  subject  is  but  the 
instrument:  for  though  none  )mt  the  king  can  make  a  corporation,  yet  qui 
facit  per  alium  facit  per  se.  In  this  manner  the  chancellor  of  the  univer- 
sity of  Oxford  has  power  by  charter  to  erect  corporations;  and  has 
actually  often  exerted  it,  in  the  erection  of  several  matriculated  compa- 
nies, now  subsisting,  of  tradesmen  subservient  to  the  students. 

NAME. 

When  a  corporation  is  erected,  a  name  must  be  given  to  it;  and  by 
that  name  alone  it  must  sue,  and  be  sued,  and  do  all  legal  acts ;  though  a 
very  minute  variation  therein  is  not  material.  Such  name  is  the  very 
being  of  its  constitution ;  and,  though  it  is  the  will  of  the  king  that  erects 
the  corporation,  yet  the  name  is  the  knot  of  it«  combination,  without  which 
it  could  not  perform  its  corporate  functions.  \ ,  /  ^ 

INCIDENTS.  . 

J      '  '     •     ' 

II.  After  a  corporation  is  so  formed  and  name^,  it  acquires  many 
powers,  rights,  capacities,  and  incapacities  which  we  are  next  to  consider. 
Some  of  these  are  necessarily  and  inseparably  incident  to  every  corpora- 
tion ;  which  incidents,  as  soon  as  a  corporation  is  duly  erected,  are  tacitly 
annexed,  of  course.  As  1,  To  have  perpetual  succeuion.  This  is  the 
very  end  of  its  incorporation;  for  there  cannqt  be  a  succession  forever 
without  an  incorporation :  and  therefore  all  aggregate  corporations  have  a 
power  necessarily  implied  of  electing  members  in  the  room  of  such  as  go 
off.  2,  To  sue  or  be  suedj  implead  or  be  impleaded^  grant  or  receive,  by  its 
corporate  name',  and* do  all  other  acts  as  natural  persons  may.  3,  To  pur- 
chase landJi^  qndJudd  them,  for  the  .benefit  of  themselves  and  their  suc- 
cessors; which  two  are  consequential  to^the  former.  4,  To  have  a  com- 
monseoL  -  For  a  corporation,. being^n  invisible  body  cannot  manifest  its 
intentions  by  any  personal  act  or  oral  discourse :  it  therefore  acts  and 
speaks  only  by  its  common  seal.     For  though  the  particular  members 
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may  express  their  private  consent  to  any  acts,  by  words,  or  signing  their 
names,  yet  this  does  not  bind  the  corporation :  it  is  the  fixing  of  the  seal, 
and  that  only,  which  unites  the  several  assents  of  the  individuals  who 
compose  the  community,  and  makes  one  joint  assent  of  the  whole.  5, 
To  make  by-laws  or  privaie  statutes  for  the  better  government  of  the  corpora- 
tion; which  are  binding  upon  themselves,  unless  contrary  to  flTS  laws  of 
the  land,  and  then  they  are  void.  This  is  also  included  by  law  in  the 
very  act  of  incorporation:  for  as  natural  reason  is  given  to  the  natural 
body  for  the  governing-it,  so  by-laws,  or  statutes  are  a  sort  of  political 
reason  to  govern  the  body  politic.  These  five  powers  are  insepanibly 
incident  to  every  corporation,  at  least  to  every  corporation  aggregate;  for 
two  of  them,  though  they  may  be  practiced,  yet  are  very  unnecessary  to 
a  corporation  sole^  viz.,  to  have  a  corporate  seal  to  testify  his  sole  assent 
and  to  make  statutes  for  the  regulation  of  his  own  conduct. 

PRIVILEGES  AND  DISABILITIES  OF  AeCIRKGATE  COBPORAT|ONS. 

There  are  also  certain  privileges  and  disabilities  that  attend  an  aggre- 
gate corporation,  and  are  not  applicable  to  such  as  are  sole ;  the  reason  of 
them  ceasing,  and  of  course  the  law.  It jnust  always  appear  by  attorney, 
for  it  cannot  appear  in  person,  being,  as  Sir  Edward  Coke~iays,  invisible, 
and  existing  only  in  intendment  and  consideration  of  law.  It  can  neither 
maintain,  nor  be  made  defendant  to,  an  action  of  battery  or  such  like  per- 
sonal injuries ;  for  a  corporation  can  neither  beat,  nor  be  beaten,  in  its 
body  politic.  A  corporation  cannot  commit  treason,  or  felony,  or  other 
crime,  in  its  corporate  capacity :  though  its  members  may,  in  their  distinct 
individual  capacities.  Neither  is  it  capable  of  sufFerin;^  a  traitor's  or 
felon's  punishment,  for  it  is  not  liable  to  corporal  penaltic^s,  nor  to  attain- 
der, forfeiture,  or  corruption  of  blood.  It  cannot  be  exe<ui.»ror  adminis- 
trator, or  perform  any  personal  duties;  for  it  cannot  take  m\  oath  for  the 
due  execution  of  the  office.  It  cannot  be  seized  of  lands  to  the  use  of  an- 
other; for  such  kind  of  confidence  is  foreign  to  the  end  of  its  institution. 
Neither  can  it  be  committed  to  prison ;  for,  its  existence  being  ideal,  uo 
man  can  apprehend  or  arrest  it. 

There  are  also  other  incidents  and  powers  which  belong  to  some  sort 
of  corporations,  and  not  to  others.  An  aggregate  corporation  may  take 
goods  and  chattels  for  the  benefit  of  themselves  and  their  successors,  but 
a  sole  corporation  cannot :  for  such  movable  property  is  liable  to  be  lost 
or  embezzled,  and  would  raise  a  multitude  of  disputes  between  the  suc- 
cessor and  executor,  which  the  law  is  careful  to  avoid.  In  ecclesiastical 
and  eleemosynary  foundations,  the  king  or  the  founder  may  give  them 
rules,  laws,  statutes,  and  ordinances,  which  they  are  bound  to  olwerve ; 
but  corporations  merely  lay,  constituted  for  civil  purposes,  are  subject  to 
no  particular  statutes ;  but  to  the  common  law,  and  to  their  own  by-laws, 
not  contrary  to  the  laws  of  the  realm.  Aggregate  corporations  also,  that 
have  by  their  constitutions  a  head,  as  a  dean,  warden,  master,  or  the 
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like,  cannot  do  any  acts  during  the  vacancy  of  the  headship,  except  only 
appointing  another :  neither  are  they  then  capable  of  receiving  a  grant* 
for  such  corporation  is  incomplete  without  a  head.  But  there  may  be  a 
corporation  aggregate  constituted  without  a  head.  In  aggregate  corpora- 
tions, also,  the  act  of  the  major  part  is  esteemed  the  act  of  the  whole. 
Any  majority  is  sufficient  to  determine  the  act  of  the  whole  body. 

We  before  observed,  that  it  was  incident  to  every  corporation  to  have 
a  capacity  to  purchase  lands  for  themselves  and  successors ;  and  this  is 
regularly  true  at  the  common  law.    But  they  are  excepted  out  of  the 
statute  of  wills ;  so  that  no  devise  of  lands  to  a  corporation  by  will  is  good, 
except  for  charitable  uses,  by  statute  43  £iiz.  c.  4;  which  exception  is 
again  greatly  narrowed  by  the  statute  9  Geo.  II  'c.  36.    And  also,  by  a 
great  variety  of  statutes,  their  privilege  even  of  purcliasing  from  any  living 
grantor  is  much  abridged  :  so  that  now  a  corporation,  either  ecclesiastical 
or  lay,  must  have  a  license  from  the  king  to  purchase,  before  they  can 
exert  that  capacity  which  is  vested  in  them  by  the  common  law :  nor  is 
even  this  in  all  cases  sufficient.    These  statutes  are  generally  called  the 
statutes  of  mortmain;  all  purchases  made  by  corporate  bodies  being  said 
to  be  purchases  in  mortmain,  in  mortua  manu:  for  the  reason  of  which 
appellation  Sir  Edward  Coke  otters  many  conjectures ;  but  there  is  one 
which  seems  more  probable  than  any  that  he  has  given  us ;  viz.,  that  these 
purchases  being  usually  made  by  ecclesiastical  bodies,  the  members  of 
which  (being  professed)  were  reckoned  dead  persons  in  law,  land  there- 
fore holden  by  them  might  with  great  propriety  be  siiid  to  be  held  in  mor- 
tua manu, 

DUTIE8  OF  CORPORATIONS. 

The  general  duties  of  all  bodies  politic,  considered  in  their  corporate 
capacity,  may,  like  those  of  natural  persons,  be  reduced  to  this  single  one, 
that  of  acting  up  to  the  end  or  design,  whatever  it  be,  for  which  they  were 
created  bv  their  founder. 

HOW  T181TBD. 

III.  I  proceed  therefore  next  to  inquire,  how  these  corporations  may 
be  visited.  For  corporations,  being  composed  of  individuals,  subject  to 
human  frailties,  are  liable,  as  well  as  private  persons,  to  deviate  from  the 
end  of  their  institution.  And  for  that  reason  the  law  has  provided  proper 
persons  to  visit,  inquire  into,  and  correct  all  irregularities  that  arise  in 
such  corporations,  either  sole  or  aggregate,  and  whether  ecclesiastical, 
civil,  or  eleemosynary.  With  regard  to  all  ecclesiastical  corporations,  the 
ordinary  is  their  visitor,  so  constituted  by  the  canon  law,  and  from  thence 
derived  to  us.  The  pope  formerly,  and  now  the  king,  as  supreme  ordi- 
nary, is  the  visitor  of  the  archbishop  or  metropolitan ;  the  metropolitan  has 
the  charge  and  coercion  of  nil  his  suffragan  bishops,  and  the  bishops  in 
their  several  dioceses  are  in  ecclesiastical  matters  the  visitors  of  all  deans 
and  chapters,  of  all  parsons  and  vicars,  and  of  all  other  spiritual  corpora- 
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tions.    With  respect  to  all  lay  corporations,  the  founder,  his  h^jra  ^or" 
assigns,  are  the  visitors,  whether  the  foundation  be  civil  or  eleemosynary ; 
for  in  a  lay  incorporation  the  ordinary  neither  can  nor  ought  to  visit. 

I  know  it  is  generally  said,  that  civil  corporations  are  subject  to  no 
visitation,  but  merely  to  the  conxmon  law  of  the  land;  and  this  shall  be 
presently  explained.  But  first,  as  I  have  laid  it  down  as  a  rule  that  the 
founder,  his  heirs  or  assigns,  are  the  visitors  of  all  lay  corporations,  let  us 
inquire  what  is  meant  by  the  founder.  The  founder  of  all  corporations,  in 
the  strictest  and  original  sense  is  the  king  alone,  for  he  only  can  incorpo- 
rate a  society ;  and  in  civil  incorporations,  such  as  a  mayor  ana  common- 
alty, etc.,  where  there  are  no  possessions  or  endowments  given  to  the 
body,  there  is  no  other  founder  but  the  king ;  but  in  eleemosynary  founda- 
tions, such  as  colleges  and  hospitals,  where  there  is  an  endowment  of 
lands,  the  law  distinguishes,  and  makes  two  species  of  foundation ;  the 
one  fundatio  incipienSf  or  the  incorporation,  in  which  sense  the  king  is  the 
general  founder  of  all  colleges  and  hospitals ;  the  other  fundatio  perjicieru, 
or  the  dotation  of  it,  in  which  sense  the  first  gift  of  the  revenues  is  the 
foundation,  and  he  who  gives  them  is  in  law  the  founder :  and  it  is  in  this 
last  sense  that  we  generally  call  a  man  the  founder  of  a  college  or  hos- 
pital. But  here  the  king  has  his  prerogative :  for,  if  the  king  and  a  private 
man  join  in  endowing  an  eleemosynary  foundation,  the  king  alone  shall 
be  the  founder  of  it.  And,  in  general,  the  king  being  the  sole  founder  of 
all  civil  corporations,  and  the  endower  the  perficient  founder  of  all  elee- 
mosynary ones,  the  right  of  visitation  of  the  former  results,  according  to 
the  rule  laid  down,  to  the  king;  and  of  the  latter  to  the  patrun  or 
endower. 

The  king  being  thus  constituted  by  law  visitor  of  all  civil  corporations, 
the  law  has  also  appointed  the  place  wherein  he  shall  exercise  this  juris- 
diction :  which  is  the  court  of  King*s  Bench;  where  and  where  only,  all 
misbehaviours  of  this  kind  of  corporations  are  inquired  into  and  redressed, 
and  all  their  controversies  decided.  And  this  is  what  I  understand  to 
be  the  meaning  of  our  lawyers  when  they  say  that  these  civil  corporations 
are  liable  to  no  visitation;  that  is,  that  the  law  having  by  immemorial 
usage  appointed  them  to  be  visited  and  inspected  by  the  king  their 
founder,  in  his  majesty *8  court  of  King's  Bench,  according  to  the  rules  of 
the  common  law,  they  ought  not  to  be  visited  elsewhere,  or  by  any  otlier 
authority. 

As  to  eleemosynary  corporations,  by  the  dotation  the  founder  and  bis 
heirs  are  of  common  right  the  legal^  visitors,  to  see  that  such  property  is 
rightly  employed,  as  might  otherwise  have  descended  to  the  visitor  him- 
self :  but,  if  the  founder  has  appointed  and  assigned  any  other  persou4to 
be  visitor,  then  his  assignee  so  appointed  is  invested  with  all  the  founder's 
power,  in  exclusion  of  his  heir.  Eleemosynary  corporations  are  chiefly 
hospitals,  or  colleges  in  the  universities.  This  right  of  lay  patrons  was 
indeed  abridged  by  statute  2  Hen.  V.  c.  1,  which  ordained,  that  tlie  ordi- 
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nary  should  yisit  all  hospitals  founded  by  subjects ;  though  the  king's  ri^ht 
was  reserved  to  visit  by  his  commissioners  euch  as  were  of  royal  fbunda- 
tion.  But  the  subject's  rij^lit  was  in  part  restored  by  statute  14  Eliz.  c.  5, 
which  direi'ts  the  bit<hop  to  visit  such  liospitals  only  where  no  visitor  is' 
appointed  by  the  fonndenrthereof :  and  all  the  hospitals  founded  by  virtue 
of  the  statute  39  Eliz.  c.  5,  are  to  be  visited  by  such  persons  as  shall  be 
noRiinated  by  the  respective  founders.  But  still,  if  the  founder  appoints 
nobody,  the  bishop  of  the  diocese  must  visit. 

Colleges  in  the  universities  (whatever  the  common  law  may  now,  or 
might  formerly,  judge)  were  certainly  consideced  by  the  popish  clergy, 
under  whose  direction  they  were,  as  ecclesiastical,  or  at  least  as  clerical, 
corporations :  and  therefore  the  right  of  visitation  was  claimed  by  the 
ordinary  of  the  diocese. 

But  whatever  might  be  formerly  the  opinion  of  the  clergy,  it  is  now 
held  as  established  common  law,  that  colleges  are  lay  corporations,  though 
sometimes  totally  composed  of  ecclesiastical  persons ;  and  that  the  right 
of  visitation  does  not  arise  from  any  principles  of  the  canon  law,  but  of 
necessity  was  created  by  the  common  law.  And  yet  the  power  and  juris- 
diction of  visitors  in  colleges  was  left  so  much  in  the  dark  at  common  law, 
that  the  whole  doctrine  was  very  unsettled  tjU  the  famous  case  of.  Phillips 
and  Bury.  In  this  the  main  question  was,  whether  the  sentence  of  the 
bishop  of  Exeter,  who,  as  a  visitor,  had  deprived  Doctor  Bury,  the  rector 
of  Exeter  College,  could  be  examined  and  redressed  by  the  court  of  King's 
Bench.  And  the  three  puisne  judges  were  of  opinion,  that  it  might  be 
reviewed,  for  that  the  visitor's  jurisdiction  could  not  exclude  the  common 
law;  and  accordingly  judgment  was  given  in  that  court.  But  the  lord 
chief  justice  Holt  was  of  a  contrary  opinion  ;  and  held,  that  by  the  common 
law  the  office  of  visitor  is  to  judge  according  to  the  statutes  of  the  college, 
and  to  expel  and  deprive  upon  ]ust  occasions,  and  to  hear  all  appeals  of 
course :  and  that  from  him,  and  him  only,  the  party  grieved  ought  to  have 
redress ;  the  founder  having  reposed  in  him  so  entire  a  confidence,  that  he 
will  administer  justice  impartially,  that  his  determinations  are  final,  and 
examinable  in  no  other  court  whatsoever.  And  upon  this  a  writ  of  error 
being  brought  into  the  house  of  lords,  they  concurred  in  Sir  John  Holt's 
opinion,  and  reversed  the  judgment  of  the  court  of  King's  Bench.  To 
which  leading  case  all  subsequent  determinatidns  have  been  conformable. 
But  where  the  visitor  is  under  a  temporary  disability,  there  the  court  of 
King's  Bench  will  interpose  to  prevent  a  defect  of  justice.  Also  it  is  said, 
that  if  a  founder  of  an  eleemosynary  foundation  appoints  a  visitor,  and 
limits  his  jurisdiction  by  rules  and  statutes,  if  the  visitor  in  his  sentence 
exceeds  those  rules,  an  action  lies  against  him ;  but  it  is  otherwise  where 
he  mistakes  in  a  thing  within  his  power. 

HOff  DISSOLVED. 

IV.    We  come  now  in  the  last  place,  to  consider  how  corporations 
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may  be  dissolved.  Any  particular  member  may  be  disfranchised,  or  lose 
his  place  in  the  corporation,  by  acting  contrary  to  the  laws  of  the  society, 
or  the  laws  of  the  land ;  or  he  may  resign  it  by  his  own  voluntary  act. 
But  the  body  politic  may  also  itself  be  dissolved  in  several  ways,  which 
dissolution  is  the  civil  death  of  the  corporation;  and  in  this  case  their 
lands  and  tenemeTitS  shall  revert  to  the  person  or  his  heirs,  who  grante<l 
them  to  the  corporation :  for  the  law  doth  annex  a  condition  to  every  such 
grant,  that,  if  the  corporation  be  dissolved,  the  grantor  shall  have  the 
lands  again,  because  the  cause  of  the  grant  faileth.  The  grant  is,  indeed, 
only  during  the  life  of  the  corporation ;  which  may  endure  forever ;  bul, 
when  that  life  is  determined  by  the  dissolution  of  the  body  politic^Jhe 
grantor  takes  it  back  by  reversion,  as  in  the  case  of  every  other  grant  for 
life.  The  debts  of  a  corporation,  either  to  or  from  it,  are  totally  extin- 
guished by  its  dissolution ;  so. that. the  members  thereof  cannot  reco^efj  or 
be  charged  with  them,  in  their  natural  capacities. 

A  corporation  may  be  dissolved,  1,  By  act  of  parliament,  which  is 
boundless  in  its  operations.  2,  By  the  natural  death  of  all  its  members, 
in  case  of  an  aggregate  corporation.  3,  By  surrender  of  its  franchises 
into  the  hands  of  the  king,  which  is  a  kind  of  suicide.  4,  By  forfeiture  of 
its  charter^  through  negligence  or  abuse  of  its  franchises ;  in  which  case 
the  law  judges  that  the  body  politic  has  broken  the  condition  upon  which 
it  was  incorporated,  and  thereupon  the  incorporation  is  void.  And  the 
regular  course  is  to  bring  an  information  in  nature  of  a  writ  of  quo  war- 
rantOf  to  inquire  by  what  warrant  the  members  now  exercise  Uieir  cor- 
porate power,  having  forfeited  it  by  such  and  such  proceedings. 

THE  END  OF  BOOK  THE  FIRST. 
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BOOK  THE  SECOND. 


OF  THE  RIGHTS  OF  THINGS. 


CHAPTER  I. 

OF  PROPERTY  IN  GENERAL. 

OBJECT  OF  THE  BOOK. 

The  former  book  of  tliese  commentaries  having  treated  at  large  of  the 
jura  personarum,  or  such  rights  and  duties  as  are  annexed  to  the  persons 
of  men,  the  objects  of  our  inquiry  in  this  second  book  will  be  the  juro 
f  rerum,  or  those  rights  whicli  a  man  may  acquire  in  land  to  such  external 
things  as  are  unconnected  with  his  person.  These  are  what  the  writers 
in  natural  law  style  the  rights  of  dominion,  of  property,  concerning  the 
nature  and  original  of  which  I  shall  first  premise  a  few  observations,  before 
I  proceed  to  distribute  and  consider  its  several  objects. 

OBieiBf  OF  ElOHT  OF  PEOPEETT. 

There  is  nothing  which  so  generally  strikes  the  imagination,  and  en- 
gages the  affections  of  mankind,  as  the  right  of  property ;  or  that  sole  ami 
despotic  dominion  which  one  man  claims  and  exercises  over  the  external 
things  of  the  world,  in  total  exclusion  of  the  right  of  any  other  individual 
in  the  universe.  And  yet  there  are  very  few  that  will  give  themselves  the 
trouble  to  consider  the  original  and  foundation  of  this  right. 

The  chapter  treats  of  the  nature  and  origin  of  the  rights  of  Property.  The  only 
true  and  solid  foundation  of  man's  dominion  over  external  things  Is  the  gift  of  the 
Creator  to  him  in  the  beginning.  -At  first  all  was  in  common  and  every  one  took 
from  the  public  stoclE  to  his  own  use  such  things  as  his  immediate  neoesslttes  re- 
quired. This  community  of  goods  was  ever  applicable  to  the  substance  of  things  but 
not  to  their  use.  Use  gave  transient  property,  the  right  of  property  lasting  only  so 
long  a8  the  act  of  possession. 

With  the  increase  of  the  race,  the  conception  of  more  permanent  dominion  be- 
came necessary,  and  property  was  soon  established  in  every  man's  house  and  home- 
stall.  Moveables  were  first  appropriated  before  the  soil  itself,  then  came  property  in 
fiocks  and  herds,  hence  arose  the  right  to  certain  tracts  for  pasture,  to  certain 
wells,  etc. 

The  earth  becoming  more  populous  agriculture  grew  up,  and  with  it  fixed 
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rifl^hU  in  soli.  Necemlty  begat  property,  and  to  insure  property  recourse  was  had  to 
elvll  society.  JCutual  conrenlence  introduced  commerrlal  traffic  and  the  transfer  of 
property  by  sale,  grant  or  conveyance.  The  right  of  inheritance  or  descent  seems  to 
have  been  allowed  much  earlier  than  the  right  of  devising  by  testament. 

ORIGIN  OP  WILLS. 

While  property  continued  only  for  life,  testaments  were  useless  and 
unknown :  and,  when  it  became  inheritable,  the  inheritance  was  long  inde- 
feasible, and  the  children  or  heirs  at  law  were  incapable  of  exclusion  by 
will ;  till  at  length  it  was  found,that  so  strict  a  rule  of  inheritance  made  heirs 
disobedient  and  headstrong,  defrauded  creditors  of  their  just  debts,  and 
prevented  many  provident  fathers  from  dividing  or  charging  their  estates 
as  the  exigence  of  their  families  required.  This  introduced  pretty  generally 
the  right  of  disposing  of  one's  property,  or  a  part  of  it,  by  testament;  that 
is,  by  written  or  oral  instructions  properly  witnessed  eLTid  authenticated,  ac- 
cording to  the  pleasure  of  the  deceased,  which  we  therefore  emphatically  style 
his  will.  This  was  established  in  some  countries  much  later  than  in  others. 
With  us  in  England,  till  modern  times,  a  man  could  only  dispose  of  one- 
third  of  his  moveables  from  his  wife  and  children ;  and,  in  general,  no  will 
was  permitted  of  lands  till  the  reign  of  Henry  the  Eighth ;  and  then  only  of 
a  certain  portion ;  for  it  was  not  till  after  the  restoration  that  the  power  of 
devising  real  property  became  so  universal  as  at  present. 

Wills,  therefore,  and  testaments,  rights  of  inheritance  and  succes- 
sions, are  all  of  them  creatures  of  the  civil  or  municipal  laws,  and  accord- 
ingly are  in  all  respects  regulated  by  them.  In  personal  estates  the  father 
may  succeed  to  his  children ;  in  landed  property  he  never  can  be  their 
immediate  heir,  by  any  the  remotest  possibility:  in  general  only  the 
eldest  son,  in  some  places  only  the  youngest,  in  others  all  the  sons 
together,  have  a  right  to  succeed  to  the  inheritance :  in  real  estates  males 
are  preferred  to  females,  and  the  eldest  male  will  usually  exclude  the 
rest ;  in  the  division  of  personal  estates,  the  females  of  equal  degree  are 
admitted  together  with  the  males,  and  no  right  of  primogeniture  is  allowed. 

PBOPBBTY  KRHAINlNe  IN  COMMON. 

There  are  some  few  things,  which,  notwithstanding  the  general  intro- 
duction and  continuance  of  property,  must  still  unavoidably  remain  in 
common :  being  such  wherein  notiiing  but  an  usufructuary  property  is  capa- 
ble of  being  had;  and  therefore  they  still  belong  to  the  first  occupant, 
during  the  time  he  holds  possession  of  them,  and  no  longer.  Such  (among 
others)  are  the  elements  of  light,  air,  and  water  which  a  man  may  occupy 
by  means  of  his  windows,  his  gardens,  his  mills,  and  other  conveniences : 
such  also  are  the  generality  of  those  animals  which  are  said  to  be  ferce 
natures,  or  of  a  wild  and  untamable  disposition ;  which  any  man  may  sieze 
upon  and  keep  for  his  own  use  and  pleasure.  All  these  things  so  long  as 
they  remain  in  possession,  every  man  has  a  right  to  enjoy  without  dis- 
turbance ;  but  if  once  they  escape  from  his  custody,  or  he  voluntarily 
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abandons  the  use  of  them,  they  return  to  the  common  stock,  and  any  man 
else  has  an  equal  right  to  seize  and  enjoy  them  afterwards. 

Again:  there  are  other  things  in  which  a  permament  property  may 
subsist  not  only  as  to  the  temporary  use,  but  also  the  solid  substance ;  and 
which  yet  would  be  frequently  found  without  a  proprietor,  had  not  the 
wisdom  of  the  law  provided  a  remedy  to  obviate  this  inconvenience.  Such 
are  forests  and  otlier  waste  grounds,  winch  were  omitted  to  be  appropria- 
ted in  the  general  distribution  of  lands ;  such  also  are  wrecks,  estrays,  and 
that  species  of  wild  animals  which  the  arbitrary  constitutions  of  positive  law 
have  distinguished  from  the  rest  by  the  well-known  appellation  of  game. 
With  regard  to  these  and  some  others,  as  disturbances  and  quarrels  woold 
frequently  arise  among  individuals,  contending  about  the  acquisition  of 
this  species  of  property  by  first  occupancy,  the  law  has  therefore  wisely 
cut  up  the  root  of  dissension,  by  vesting  the  things  themselves  in  the  sov- 
ereign of  the  state,  or  else  in  his  representatives  appointed  and  authorized 
by  him,  being  usually  the  lords  of  manors.  And  thus  the  legislature  of 
England  has  universally  promoted  the  grand  ends  of  civil  society,  the 
peace  and  security  of  individuals,  by  steadily  pursuing  that  wise  and 
orderly  maxim,  of  assigning  to  every  thing  capable  of  ownership  a  legal 
and  determinate  owner. 


CHAPTER  11. 

OF  REAL  PROPERTY;  AND,  FIRST,  OF  CORPOREAL  HEREDITA- 
MENTS. 

le-io. 

The  objects  of  dominion  or  property  are  things ^  as  contradistinguished 
from  persons:  and  things  are  by  the  law  of  England  distributed  into  two 
kinds ;  things  real  and  things  personal.  Things  real  are  such  as  are  per- 
manent, fixed,  and  immovable,  which  cannot  be  carried  out  of  their  place; 
as  lands  and  tenements :  things  personal  are  goods,  money,  and  all  other 
movables;  which  may  attend  the  owner's  person  wherever  he  thinks 
proper  to  go. 

In  treating  of  things  real^  let  us  consider,  ^r»<,  their  several  sorts  or 
kinds;  secondly ^  the  tenures  by  which  they  may  be  holden;  thirdly,  the 
estates  which  may  be  had  in  them ;  enxd,  fourthly,  the  titk  to  them,  and  the 
manner  of  acguiring  and  losing  it. 

LA!^D8,  TKNKMKICTS  AND  HERKDITAHKNT8. 

First,  with  regard  to  their  several  sorts  or  kinds,  things  real  are 
usually  said  to  consist  in  lands,  tenements  or  hereditaments.  Land  com- 
prehends all  things  of  a  permanent,  substantial  nature ;  being  a  word  of  a 
a  very  extensive  signification,  as  will  presently  appear  mor^  at  large. 
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Tenement  is  a  word  of  still  greater  extent,  and  though  in  its  vulgar  accep- 
tation it  is  only  applied  to  houses  and  other  buildings,  yet,  in  its  original , 
proper,  and  legal  sense,  it  signifies  everything  that  may  be  holdeut  pro- 
vided it  be  of  a  permanent  nature ;  whether  it  be  of  a  substantial  and 
sensible,  or  of  an  unsubstantial  ideal  kind.  Thus  liberum^  tejiementum, 
frank  tenement,  or  freehold,  is  applicable  not  only  to  lands  and  other 
solid  objects,  but  also  to  offices,  rents,  commons,  and  the  like :  and,  as 
lands  and  houses  are  tenements,  so  is  an  advowson  a  tenement;  and  a 
franchise,  an  office,  a  right  of  common,  a  peerage,  or  other  property  of  the 
like  unsubstantial  kind,  are  all  of  them,  legally  speaking,  tenements.  But 
an  hereditamerUy  says  Sir  Edward  Coke,  is  by  much  the  largest  and  most 
comprehensive  expression :  for  it  includes  not  only  lands  and  tenements^ 
but  whatsoever  may  be  inherited^  be  it  corporeal  or  incorporeal,  real,  per- 
sonal, or  mixed.  Thus  an  heir-loom,  or  implement  of  furniture  which  by 
cnstom  decends  to  tlie  heir  together  with  a  house,  is  neither  land,  nor 
tenement,  but  a  mere  movable :  yet  being  inheritable,  is  comprised  under 
the  general  word  hereditament :  and  so  a  condition,  the  benefit  of  which 
may  decend  to  a  man  from  his  ancestor,  is  also  an  hereditament. 

HKBKDITAIIKNTS-CORPOBKAL  AND  INCORPOREAL. 

Hereditaments  then,  to  use  the  largest  expression,  are  of  two  kinds, 
corporeal  and  incorporeal.  Corporeal  (jonsist  of  such  as  affect  the  senses ; 
such  as  may  be  seen  and  handled  by  the  body :  incorporeal  are  not  the 
object  of  sensation,  can  neither  be  seen  nor  handled,  are  creatures  of  the 
mind,  and  exist  only  in  contemplation. 

LAlfl]!-lT8  HEAIUNO  IN  LAW. 

•Corporeal  hereditaments  consist  wholly  of  substantial  and  permanent 
objects ;  all  which  may  be  comprehended  under  the  general  denomination 
of  land  only.  For  land,  says  Sir  Edward  Coke,  comprehendeth,  in  its 
legal  signification,  any  ground,  soil,  or  earth  whatsoever;  as  arable,  mead- 
ows, pastures,  woods,  moorsi  waters,  marshes,  furzes,  and  heath.  It 
legally  includeth  also  all  castles,  houses,  and  other  buildings :  lor  they 
consist,  said  he,  of  two  things;  land,  which  is  the  foundation,  and  struh- 
lure  thereupon ;  so  that  if  I  convey  the  land  or  ground,  the  structure  or 
building  passeth  therewith.  It  is  observable  that  water  is  here  mentioned 
as  a  species  of  land,  which  may  seem  a  kind  of  solecism ;  but  such  is  the 
language  of  the  law :  and  therefore  J  cannot  bring  an  action  to  recover 
po8ses.siou  of  a  pool  or  other  piece  of  water  by  the  name  of  water  only ; 
either  by  calculating  its  capacity,  as,  for  so  many  cubical  yards ;  or  by 
superficial  measure,  for  twenty  acres  of  water ;  or  by  general  description, 
as  for  a  pond,  a  water  course,  or  a  rivulet ;  but  I  must  bring  my  action  for 
the  land  that  lies  at  the  bottom,  and  must  call  it  twenty  acres  qf  land  cov- 
ered with  water.  For  water  is  a  movable,  wandering  thing,  and  must  of 
necessity  continue  common  by  the  law  of  nature ;  so  that  I  can  only  have 
a  temporary,  transient,  usufructuary,  property  therein :   Avherefore,  if  a 
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body  of  water  runs  otrt  of  my  pond  into  another  man's,  I  have  no  right  to 
reclaim  it.  But  the  land,  which  that  water  covers,  is  permanent,  fixed, 
and  immovable :  and  therefore  in  this  I  may  have  a  certain  substantial 
property ;  of  which  the  law  will  take  notice,  and  not  of  the  other. 

Land  hath  also,  in  its  legal  signification,  an  indefinite  extent,  upwards 
as  well  as  downwards.  Cuju$  est  solurrit  ejus  est  usque  ad  ccelum,  is  the 
maxim  of  the  law ;  upwards,  therefore  no  man  may  erect  any  building,  or 
the  like,  to  overhang  another's  land:  and  downwards,  whatever  is  in  a 
direct  line,  between  the  surface  of  any  land  and  the  center  of  the  earth, 
belongs  to  the  owner  of  the  surface ;  as  is  every  day's  experience  in  the 
mining  countries.  So  that  the  word  ''  land  "  includes  not  only  the  face  of 
the  earth,  but  every  thing  under  it,  or  over  it.  And  therefore  if  a  man 
grants  all  his  lands,  he  grants  thereby  all  his  mines  of  metal  and  other 
fossils,  his  woods,  his  waters,  and  his  houses,  as  well  as  his  fields  and 
meadows.  Not  but  the  particular  names  of  the  things  are  equally  suffi- 
cient to  pass  them,  except  in  the  instance  of  wat«r;  by  a  grant  of  which, 
nothing  passes  but  a  right  of  fishing:  but  the  capital  distinction,  is  this, 
that  by  the  name  of  a  castle,  messuage,  toft,  croft,  or  the  like,  nothing 
else  will  pass,  except  what  falls  with  the  utmost  propriety  under  the  term 
made  use  of,  but  by  the  name  of  land,  which  is  nomen  generalissimum, 
every  thing  terrestrial  will  pass. 


SYNOPSIS  OF  CHAPTER  III. 


Incorporeal  Hereditaments 
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I  A,    or  Estovers. 

4.  Ways. 

5.  Offices. 

6.  Dignities. 

7.  Franchises. 

8.  Corodles. 

9.  Annuities. 


10.    Rents 


1.  Rent  service. 

2.  Rent  charge. 

3.  Rent  seek. 
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DKFINITIO^  AND  DIT1810N8. 

An  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing  corporate 
(whether  real  or  personal)  or  concerning,  or  annexed  to,  or  exercisable 
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within,  the  same.  It  is  not  the  thinj;  corporate  itself,  whicli  may  consist 
in  lamis,  houses,  jewels,  or  the  like ;  but  something  collateral  thereto,  as 
a  rent  issuing  out  of  those  lands  or  houses,  or  an  office  relating  to  those 
jewels. 

In  short,  corporeal  hereditaments  are  the  substance  which  may  be 
always  seen,  always  handled ;  incorporeal  hereditaments  are  but  a  sort  of 
accidents  which  inhere  in  and  are  supported  by  that  substance,  and  may 
belong  or  not  belong  to  it  without  any  visible  alteration  therein.  Their 
existence  is  merely  in  idea  and  abstracted  contemplation,  though  their 
effects  and  profits  may  be  frequently  objects  of  our  bodily  senses.  And 
indeed,  if  we  would  fix  a  clear  notion  of  an  incorporeal  hereditament,  we 
must  be  careful  not  to  confound  together  the  profits  produced  and  the 
thing  or  hereditament  which  produces  them. 

Incorporeal  hereditaments  are  principally  of  ten  sorts ;  advowsons, 
tithes,  commons,  ways,  offices,  dignities,  franchises,  corodies  or  pen- 
sions, annuities,  and  rents. 

ADY0W80NS. 

I.  Advowson  is  the  right  of  presentation  to  a  church,  or  ecclesiasti- 
cal benefice.  Advowson,  advocation  signifies  the  taking  into  protection; 
and  therefore  is  synonymous  with  patronage,  and  he  who  has  the  right  of 
advowson  is  called  the  patron  of  the  church.  For,  when  lords  of  manors 
first  built  churches  on  their  own  demesnes,  and  appointed  the  tithes  of 
those  manors  to  be  paid  to  the  officiating  ministers,  which  before  were 
given  to  the  clergy  in  common,  (from  whence,  as  was  formerly  mentioned, 
arose  the  division  of  parishes),  the  lord,  who  thus  built  a  church,  and 
endowed  it  with  glebe  or  land,  had  of  common  right  a  power  annexed  of 
nominating  such  minister  as  he  pleased  (provided  he  were  canonically 
qualified)  to  officiate  in  that  church,  of  which  he  was  the-founder,  endower, 
maintainer,  or,  in  one  word  the  patron. 

Thislnstance  of  an  advowson  will  completely  illustrate  the  nature  of 
an  incorporeal  hereditament.  It  is  not  itself  the  bodily  possession  of  the 
church  and  its  appendages ;  but  it  is  a  right  to  give  some  other  man  a 
title  to  such  bodily  possessions. 

Advowsons  are  either  advowsons.  appendant^  or  advowsons  in  gross, 
Xx>rds  of  manors  being  originally  the  only  founders,  and  of  course  the  only 
patrons,  of  churches,  the  right  or  patronage  or  presentation,  so  long  as  it 
continues  annexed  to  the  possession  of  the  manor,  as  some  have  done 
from  the  foundation  of  the  church  to  this  day,  is  called  an  advowson 
appendant:  and  it  will  pass,  or  be  conveyed,  together  with  the  manor,  as 
incident  and  appendant  thereto,  by  a  grant  of  the  manor  only,  without 
adding  any  other  words. ^^But  where  the  property  of  the  advowson  has 
Xyeen  once  separated  from  the  property  of  the  manor  by  legal  conveyance, 
it  is  called  an  advowson  in  gross,  or  at  large,  and  never  can  be  appendant 
any  more ;  but  it  is  for  the  future  annexed  to  the  person  of  its  owner,  and 
not  to  his  manor  or  lands. 
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Advowsons  are  also,  either  preseniaiive,  collative,  or  donative:  an  ad- 
vowson  presentative  is  where  the  patron  hath  a  riglit  of  presentation  to  the 
bishop  or  ordinary,  and  moreover  to  demand  of  him  to  institute  his  clerk, 
if  he  finds  him  canonically  qualified ;  and  this  is  the  most  usual  advowson. 
An  advowson  collative  is  where  the  bisliop  and  patron  are  one  and  the 
same  person ;  in  which  case  the  bishop  cannot  present  to  himself ;  but  he 
does,  by  the  one  act  of  collation,  or  conferring  the  benefice,  the  whole  that 
is  done  in  common  cases,  by  both  presentation  and  institution.  An 
advowson  donative  is  when  the  king,  or  any  subject  by  his  license,  doth 
found  a  church  or  chapel,  and  ordains  that  it  shall  be  merely  in  the  gift 
or  disposal  of  the  patron;  subject  to  his  visitation  only,  and  not  to  that  of 
the  ordinary ;  and  vested  absolutely  in  the  clerk  by  the  patron *s  deed  of 
donation,  without  presentation,  institution,  or  induction. 

TITHES. 

II.  A  second  species  of  incorporeal  hereditaments  is  that  of  tithes ; 
which  are  defined  to  be  the  tenth  part  of  the  increase,  yearly  arising  and 
renewing  from  the  profits  of  land,  the  stock  upon  lands,  and  the  personal 
industry  of  the  inhabitants:  the  first  species  being  usually  culled  predial, 
as  of  corn,  grass,  hops,  and  wood;  the  second  mixed,  as  of  wool,  milk, 
pigs,  etc.,  consisting  of  natural  products,  but  nurtured  and  preserved  in 
part  by  the  care  of  man ;  and  of  these  the  tenth  must  be  paid  in  gross ; 
the  third  personal^  as  of  manual  occupations,  trades,  fisheries,  and  the 
like ;  and  of  tliese  only  the  tenth  part  of  the  clear  gains  and  profits  is  dne. 

The  author  proceeds  to  describe  the  things  for  which  tithes  are  to  be  paid,  the 
origin  of  the  right  of  tithes,  in  whom  that  right  at  present  subsists  and  who  may  be 
discharged  either  totally  or  in  part  from  paying  them. 

COMMON. 

III.  Common,  or  right  of  comnjon,  appears  from  its  very  definition 
to  be  an  incorporeal  hereditament :  being  a  profit  which  a  man  hath  in 
the  land  of  another;  as  to  feed  his  beasts,  to  catch  fish,  to  dig  turf,  to  cut 
wood  or  the  like.  And  hence  common  is  chiefly  of  four  sorts;  common  of 
pasture,  of  piscary,  of  turbary,  and  of  estovers. 

1.  Common  of  pasture  is  a  right  of  feeding  one's  beasts  on  another's 
land ;  for  in  those  waste  i^rounds,  which  are  usually  called  commons,  the 
property  of  the  soil  is  generally  in  the  lord  of  the  manor;  as  in  common 
fields  it  is  in  the  particular  tenants.  This  kind  of  common  is  either 
appendant,  appurtenant,  because  of  vicinage,  or  in  gross. 

Common  appendant  is  a  right  belonging  to  the  owners  or  occupiers  of 
arable  land,  to  put  commonable  beasts  upon  the  lord's  waste,  and  upon 
the  lauds  of  other  persons  within  the  same  manor.  Commonable  beasts 
are  either  beasts  of  the  plough,  or  such  as  manure  the  ground.  Common 
appurtenant  arise th  from  no  connection  of  tenure,  nor  from  any  absolute 
necessity  ;  but  may  be  annexed  to  lands  in  other  lordships,  or  extend  to 
other  beasts,  besides  such  as  are  generally  commonable ;  as  hogs,  goats. 
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or  the  like,  which  neither  plough  nor  manure  the  ground.  This  can  only 
be  claimed  by  immemorial  usage  and  prescription,  wliich  the  law  esteems 
sufficient  proof  of  a  special  grant  or  agreement  for  this  purpose.  Common 
f^ecaiise  of  vicinage,  or  neighborhood,  is  where  the  inhabitants  of  two  town- 
ships, which  lie  contiguous  to  each  other,  have  usually  intercommoned 
with  one  another;  the  beasts  of  the  one  straying  mutually  into  the  other's 
fields,  w^ithout  any  molestation  from  either.  Common  in  gross,  or  at 
large,  is  such  as  is  neither  appendant  nor  appurtenant  to  land,  but  is 
annexed  to  a  man's  person ;  being  granted  to  him  and  his  heirs  by  deed ; 
or  it  may  be  claimed  by  prescriptive  right,  as  by  a  parson  of  a  church,  or 
the  like  corporation  sole.  This  is  a  separate  inheritance,  entirely  distinct 
from  any  landed  property,  and  may  be  vested  in  one  who  has  not  a  foot 
of  ground  in  the  manor. 

The  interest  of  the  lord  and  commoner,  in  the  common,  are  looked 
upon  in  law  as  mutual.  They  may  both  bring  actions  for  damage  done, 
either  against  strangers,  or  each  other;  the  lord  for  the  public  injury,  and 
each  commoner  for  his  private  damage. 

2,  3.  Common  of  piscary  is  a  liberty  of  fishing  in  another  man's 
water ;  as  common  of  turbary  is  a  liberty  of  digging  turf  upon  another's 
ground.  There  is  also  a  common  in  digging  for  coals,  minerals,  stones, 
and  the  like. 

4.  Common  of  estovers  or  estouviers,  that  is  necessaries  (from  estoffer, 
to  furnish)  is  a  liberty  of  taking  necessary  wood,  for  tlie  use  or  furniture 
of  a  house  or  farm,  from  off  another's  estate.  The  Saxon  word  bote  is 
used  by  us  as  synonymous  to  the  French  estovers:  and  therefore  house- 
bote is  a  sufficient  allowance  of  wood,  to  repair,  or  to  burn  in,  the  house ; 
which  latter  is  sometimes  called  fire-bote;  plough-bote  and  cart-bote  are 
wood  to  be  employed  in  making  and  repairing  all  instruments  of  hus- 
bandry ;  and  hay-bote,  or  hedge-bote,  is  wood  for  repairing  of  hay,  hedges, 
or  fences.  These  botes  or  estovers  must  be  reasonable  ones ;  and  such 
any  tenant  or  lessee  may  take  off  the  land  let  or  demised  to  him,  without 
waiting  for  any  leave,  assignment,  or  appointment  of  the  lessor,  unless  he 
be  restrained  by  special  covenant  to  the  contrary. 

WAYS. 

IV.  A  fourth  species  of  incorporeal  hereditament  is  that  of  ways,  or 
the  right  of  going  over  another  man's  ground.  This  may  be  granted  on 
special  permission ;  as  when  the  owner  of  the  land  grants  to  another  the 
liberty  of  passing  over  his  grounds,  to  go  to  church,  to  market,  or  the 
like,  in  which  case  the  gift  or  grant  is  particular  and  confined  to  the 
grantee  alone ;  it  dies  with  the  person ;  and,  if  the  grantee  leaves  the 
country,  he  cannot  assign  over  his  right  to  another ;  nor  can  he  justify 
taking  another  person  in  his  company.  A  way  may  also  be  by  prescript 
Hon;  as  if  all  the  inhabitants  of  such  a  hamlet,  or  all  the  owners  and 
occupiers  of  such  a  farm,  have  immemorially  used  to  cross  such  a  ground 
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for  such  a  particular  purpose:  for  this  immemorial  usage  supposes  an 
origiuai  grant  whereiiy  -a.  right  of  way  thus  appurtenant  to  land  or  houses 
may  clearly  be  created.  A  right  of  way  may  also  arise  by  act  and  opera- 
tion of  law ;  for,  if  a  man  grants  me  a  piece  of  ground  in  the  middle  of  his 
field,  he  at  the  same  time  tacitly  and  impliedly  gives  me  a  way  to  come 
to  it;  and  I  may  cross  his  land  for  that  purpose  without  trespass.  For 
when  the  law  doth  give  any  thing  to  one,  it  giveth  impliedly  whatsoever 
is  necessary  for  enjoying  the  same.  By  the  law  of  the  twelve  tables  at 
Rome,  where  a  man  had  the  right,  of  way  over  another's  land,  and  the 
road  was  out  of  repair,  he  who  had  the  right  of  way  might  go  over  any 
part  of  the  land  he  pleased ;  which  was  the  established  rule  in  public  as 
well  as  private  ways.  And  the  law  of  England,  in  both  cases,  seems  to 
correspond  with  the  Roman. 

OFFIGKS. 

V.  Offices,  which  are  a  right  to  exercise  a  public  or  private  employ- 
ment, and  to  take  the  fees  and  emoluments  thereunto  belonging,  are  also 
incorporeal  hereditaments ;  whetlier  public,  as  those  of  magistrates,  or 
private,  as  of  bailiffs,  receivers,  and  the  like.  For  a  man  may  have  an 
estate  in  them,  either  to  him  and  his  heirs,  or  for  life,  or  for  a  term  of 
years,  or  during  pleasure  only. 

DIGNITIES. 

VI.  Dignities  bear  a  near  relation  to  offices. 

FBANCHI8K8. 

VII.  Franchises  are  a  seventh  species.  Franchise  and  liberty  are 
used  as  synonymous  terms ;  and  their  definition  is  a  royal  privilege,  or 
branch  of  the  king's  prerogative,  subsisting  in  the  hands  of  a  subject. 
Being  therefore  derived  from  the  crown,  they  must  arise  from  the  king's 
grant;  or  in  sometMises  may  be  held  by  prescription,  which,  as  has  been 
frequently  said,  presupposes  ^  grant.  The  kinds  of  them  are  various,  and 
almost  infinite. 

To  be  a  county  palatine  is  a  franchise,  vested  in  a  number  of  persons. 
It  is  likewise  a  franchise  for  a  number  of  persons  to  be  incorporated,  and 
subsist  as  a  body  politic ;  with  a  power  to  maintain  perpetual  succession, 
and  do  other  corporate  acts :  and  each  individual  member  of  such  corpora- 
tion is  also  said  to  have  a  franchise  or  freedom.  Other  franchises  are,  to 
have  a  fair  or  market ;  with  the  right  of  taking  toll,  either  there  or  at  any 
other  public  places,  as  at  bridges,  wharfs,  or  the  like ;  which  tolls  must 
have  a  reasonable  cause  of  commencement,  (as  in  consideration  of  repairs, 
or  the  like,)  else  the  franchise  is  illegal  and  void;  or,  to  have  a  forest, 
chase,  park,  warren,  or  fishery,  endowed  with  privileges  of  royalty. 

COBODIKK. 

VIII.  Corotlies  are  a  right  of  sustenance,  or  to  receive  certain  allot- 
ments of  victual  and  provision  for  one's  maintenance.    In  lieu  of  which 
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(especially  when  due  from  ecclesiastical  persous)  a  pension  or  sum  of 
money  ia  sometimes  substituted.  And  these  may  be  reckoned  another 
species  of  incorporeal  hereditaments;  though  not  chargeable  on,  or  issu- 
ing from,  any  corporeal  inheritance,  but  only  charged  on  the  person  of  the 
owner  in  respect  of  such  his  inheritance.    To  these  may  be  added, 

AHNUITIRS. 

IX.    Annuities  are  much  of  the  same  nature :  only  that  these  arise 
from  temporal,  as  the  former  from  spiritual,  persons.    An  annuity  is  a 
thing  very  distinct  from  a  rent-charge,  with  which  it  is  frequently  con- 
founded :  a  rent-char|ge  being  a  burden  imposed  ugon,  and  isauinc;  out  qf.     ^^ 
lands,  whereas  an  anuuity  is  a  yearly  sum  chargeable  only  upon  the   \  1-y 
uerson  of  the  prantgr.    Therefore,lf  a  man  by  deed  grant  to  another  the     \  ^^ 
sum  of  20^  per  annum,  without  expressing  out  of  what  lands  it  shall  issue,       \    y 
no  land  at  all   shall  be  chargeable  with  it;  but  it  is  a  mere  personal 
annuity ;  which  is  of  so  little  account  in  law,  that  if  granted  to  an  elee- 
mosynary corporation,  it  is  not  within  the  statutes  of  mortmain;  and  yet   ^^^^  ^ 
a  man  may  have  a  real  estate  in  it,  though  his  security  is  merely  personal. 


^ 
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RKNT8. 

X.    Rents  are  the  last  species  of  incorporeal  hereditaments.    The 
word  rent  or  render,  redittis,  signifies  a  compensation  or  return,  it  being 
in  the  nature  of  an  acknowledgement  given  for  the  possession  of  some 
corporeal  inheritance.    It  is  defined  to  be  a  certain  profit  issuing  yearly 
out  of  lands  and  tenements  corporeal.    It  must  be  &  profit;  yet  there  is  no 
occasion  for  it  to  be,  as  it  usually  is,  a  sum  of  money ;  for  spurs,  capons, 
horses,  corn,  and  Other  matters  may  be  rendered,  and  frequently  are 
rendered,  by  way  of  rent.    It  may  also  consist  in  services  or  manual  oper- 
ations ;  as,  to  plough  so  many  acres  of  ground,  to  attend  the  king  or  the 
lord  to  the  wars,  and  the  like ;  which  services,  in  the  eye  of  the  law  are 
profits.    This  profit  must  also  be  certain ;  or  that  which  may  be  reduced 
to  a  certainty  by  either  party.    It  must  also  issue  yearly,  though  there  is 
no  occasion  for  it  to  issue  every  successive  year;  but  it  may  be  reserved 
every  second,  third,  or  fourth  year ;  yet,  as  it  is  to  be  produced  out  of  the 
profits  of  lands  and  tenements,  as  a  recompense  for  being  permitted  to 
hold  or  enjoy  them,  it  ought  to  be  reserved  yearly,  because  those  profits 
do  annually  arise  and  are  annually  renewed.    It  must  issue  out  of  the 
thing  granted,  and  not  be  part  of  the  land  or  thing  itself;  wherein  it 
differs  from  an  exception  in  the  grant,  which  is  always  of  part  of  the  thing 
granted.    It  must,  lastly,  issue  out  of  lands  and  tenements  corporeal;  that 
18,  from  some  inheritance  whereunto  the  owner  or  grantee  of  the  rent  may 
have  recourse  to  distrein.    Therefore  a  rent  cannot  be  reserved  out  of  an 
advowson,  a  common,  an  ofiice,  a  franchise  or  the  like.    But  a  grant  of 
such  anuuity  or  sum  may  operate  as  a  personal  contract,  and  oblige  the 
grantor  to  pay  the  money  reserved,  or  subject  him  to  an  action  of  debt ; 
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though  it  doth  not  affect  the  inheritance,  and  is  no  legal  rent  in  contem- 
plation of  law. 

BENT  8KRV1CE. 

There  are  at  common  law  tliree  manners  of  rents,  rent-service,  rent- 
charge,  and  rent-seek.    Rent-service  is  so  called  becaase  it  hath  some  co^ 
poreal  service  incident  to  it,  as  at  the  least  fealty  or  the  feodal  oath  of 
fidelity.    For,  if  a  tenant  holds  his  land  by  fealty,  and  ten  shillings  rent, 
or  by  the  service  of  ploughing  the  lord's  land,  and  five  shillings  rent, 
these  pecuniary  rents,  being  connected  with  personal  service,  are  tliere- 
fore  called  rent-service.    And  for  these,  in  case  they  be  behind,  or  arrere, 
at  the  day,  appointed,  the  lord  may  distrein  of  common  right,  without 
reserving  any  special  power  of  distress;  provided  he  hath  in  himself  the 
reversion,  'or  future  estate  of  the  lands  and  tenements,  after  the  lease  or 
particular  estate  of  the  lessee  or  grantee  is  expired.    A  rent-charge  is 
where  the  owner  of  the  rent  hath  no  future  interest,  or  reversion  expectant 
in  the  land :  as  where  a  man  by  deed  maketh  over  to  others  his  whole 
estate  in  fee-simple,  with  a  certain  rent  payable  thereout,  and  adds  to  the 
deed  a  covenant  or  clause  of  distress,  that  if  the  rent  be  arrere,  or  behind, 
it  shall  be  lawful  to  distrein  for  the  same.    In  this  case  the  land  is  liable 
to  the  distress,  not  of  common  right,  but  by  virtue  of  the  clause  in  the 
deed ;  and  therefore  it  is  called  rent-charge,  because  in  this  manner  the 
land  is  charged  with  a  distress  for  the  payment  of  it.    Rent-seek,  reditui 
siccus,  or  barren-rent,  is,  in  effect,  nothing  more  than  a  rent  reserved  by 
deed,  but  without  any  clause  of  distress. 

There  are  also  other  species  of  rents,  which  are  reducible  to  these 
three.  Rents  of  assize  are  the  certain  established  rente  of  the  freeholders 
and  ancient  copyholders  of  a  manor,  which  cannot  be  departed  from  or 
varied.  Those  of  the  freeholders  are  frequently  called  chief-rents,  reditus 
capitales;  and  both  sorts  are  indifferently  denominated  quit  rents,  quieti 
reditus,  because  tliereby  the  tenant  goes  quit  and  free  of  all  other  services. 

When  these  payments  were  reserved  in  silver  or  whlt«  money,  they 
were  anciently  called  white-rents,  blanch-farms,  reditus.  albi,  in  contradis- 
tinction to  rents  reserved  in  work,  grain,  or  baser  money,  which  were 
called  reditus  nigri,  or  black-mail.  Rack-rent  is  only  a  rent  of  the  full 
value  of  the  tenement,  or  near  it.  A  fee-farm  rent  is  a  rent-charge  issuing 
out  of  an  estate  in  fee,  of  at  least  one-fourth  of  the  value  of  the  lands,  at 
the  time  of  its  reservation :  for  a  grant  of  lands,  reserving  so  considerable 
a  rent,  is  indeed  only  letting  lands  to  farm  in  fee-simple  instead  of  the 
usual  methods  for  life  or  years. 

These  are  the  general  divisions  of  rents ;  but  the  difference  between 
them  (in  respect  to  the  remedy  for  recovering  them)  is  now  totally  abol- 
ished ;  and  all  persons  may  have  the  like  remedy  by  distress  for  rent- 
seek,  rents  of  assize,  and  chief  rents,  as  in  case  of  rents  reserved  upon 
lease. 
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Rent  is'  regularly  due  and  payable  upon  the  land  from  whence  it 
issueB,  if  no  particular  place  is  mentioned  in  the  reservation :  but  in  case 
of  the  king,  the  payment  must  be  either  to  his  officers  at  the  exchequer, 
or  to  his  receiver  in  the  country.  And  strictly  the  rent  is  demandable  and 
payable  before  the  time  of  sunset  of  the  day  whereon  it  is  reserved ; 
though  perhaps  not  absolutely  due  till  midnight. 


CHAPTER  IV.      ,     ,     ,  /  4^.^    ■'( 

OF  THE  FEODAL  SYSTEM.  '       / 

It  is  impossible  to  understand,  with  any  degree  of  accuracy  either  the 
civil  constitution  of  this  kingdom,  or  the  laws  which  regulate  its  landed 
property,  without  some  general  acquaintance  with  the  nature  and  doc- 
trine of  feuds,  or  the  feodal  law,  a  system  so  universally  received  through* 
out  Europe  upwards  of  twelve  centuries  ago,  that  Sir  Henry  Spellman 
does  not  scruple  to  call  it  the  law  of  nations  in  our  western  world. 

IT8  OKieiN. 

The  constitution  of  feuds  had  its  original  from  the  military  policy  of 
the  northern  or  Celtic  nations,  the  Goths,  the  Huns,  the  Franks,  the 
Vandals,  and  the  Lombards,  who,  all  migrating  from  the  same  officina 
gentium,  as  Crag  very  justly  entitled  it,  poured  themselves  in  vast  quan- 
tities into  all  the  regions  of  Europe,  at  the  declension  of  the  Roman  em- 
pire. It  was  brought  by  them  from  their  own  countries,  and 
continued  in  their  respective  colonies  as  the  most  likely  means  to  secure 
their  new  acquisitions :  and  to  that  end,  large  districts  or  parcels  of  land 
were  allotted  by  the  conquering  general  to  the  superior  officers  of  the 
arnay,  and  by  them  dealt  out  again  in  smaller  parcels  or  allotments  to  the 
inferior  officers  and  most  deserving 'soldiers.  These  allotments  were 
called /eoda,  feuds,  fiefs,  or  fees;  which  last  appellation  in  the  northern 
langiiage  signifies  a  conditional  stipend  or  reward.  Rewards  or  stipends 
they  evidently  were ;  and  the  condition  annexed  to  them  was  that  the 
possessor  should  do  service  faithfuily,  both  at  home  and  in  the  wars,  to 
him  by  whom  they  were  given ;  for  which  purpose  he  took  the  juramentum 
fidelitatis,  or  oath  of  fealty  and  in  case  of  the  breach  of  this  condition  and 
oath  by  not  performing  the  stipulated  service,  or  by  deserting  the  lord  in 
battle,  the  lands  were  again  to  revert  to  him  who  granted  them. 

Allotments,  thus  acquired,  mutually  engaged  such  as  accepted  them 
to  defend  them ;  and,  as  they  all  sprang  from  the  same  right  of  conquest, 
no  part  could  subsist  independent  of  the  whole ;  wherefore  all  givers  as 
well  as  receivers  were  mutually  bound  to  defend  each  other's  possessions. 
Bat,  as  that  could  not  effectually  be  done  in  a  tumultuous  irregular  way. 
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government,  and  to  that  purpose  subordination,  was  necessary.  Every 
receiver  of  lands,  or  feudatory,  was  therefore  bound,  wlien  called  upon  by 
his  benefactor,  or  immediate  lord  of  his  feud  or  fee,  to  do  all  in  his  power 
to  defend  him.  Such  benefactor  or  lord  was  likewise  subordinate  to,  and 
under  the  command  of,  his  immediate  benefactor  or  superior;  and  so 
upwards  to  the  prince  or  general  himself :  and  the  several  lords  were  also 
reciprocally  bound,  in  their  respective  gradations,  to  protect  the  posses- 
sions they  had  given.  Thus  feodal  connection  was  established,  a  proper 
military  subjection  was  naturally  introduced,  and  an  army  of  feudatories 
was  always  ready  enlisted,  and  mutually  prepared  to  muster,  not  only  in 
defense  of  each  man's  own  several  property,  but  also  defence  of  the  whole, 
and  of  every  part  of  this  their  newly  acquired  country ;  the  produce  of 
which  constitution  was  soon  sufficiently  visible  in  the  strength  and  spirit 
with  which  they  maintained  their  conquests. 

ITS  GBOWTH  our  THE  CONTINENT. 

Scarce  had  these  northern  conquerers  established  themselves  in  their 
new  dominions,  when  the  wisdom  of  their  constitutions,  as  well  as  their 
personal  valour,  alarmed  all  the  princes  of  Europe,  that  is,  of  those 
countries  which  had  formerly  been  Roman  provinces,  but  had  revolted, 
or  were  deserted  by  their  old  masters,  in  the  general  wreck  of  the  empire. 
Wherefore  most,  if  not  all,  of  them  thought  it  necessary  to  enter  into  the 
same  or  a  similar  plan  of  policy.  For  whereas,  before,  the  possessions  of 
their  subjects  were  perfectly  allodialj  (that  is,  wholly  independent,  and 
held  of  no  superior  at  all,)  now  they  parcelled  out  their  royal  territories, 
or  persuaded  their  subjects  to  surrender  up  and  retake  their  own  landed 
property,  under  the  like  feodal  obligations  of  military  fealty.  And  thus,  in 
the  compass  of  a  very  few  years,  the  feodal  constitution,  or  the  doctrine 
of  tenure,  extended  itself  over  all  the  western  world.  Which  alteration 
of  landed  property,  in  so  very  material  a  point,  necessarily  drew  after  it 
an  alteration  of  laws  and  customs :  so  that  the  feodal  laws  soon  drove  out 
the  Roman,  which  had  hitherto  so  universally  obtained,  but  now  became 
for  many  centuries  lost  and  forgotten. 

THE  SYSTEM  IN  ENGLAND. 

But  this  feodal  polity,  which  was  thus  by  degrees  establisbed  over  all 
the  continent  of  Europe  seems  not  to  have  been  received  in  this  part  of 
our  island,  at  least  not  universally,  and  as  a  part  of  the  national  constitu- 
tion, Xill  the  reign  of  William  the  Norman. 

Its  establishment  under  the  Normans  was  gradual.  It  grew  up  as  the  best  way 
to  put  the  country  on  a  military  footing. 

The  new  policy  was  not  imposed  by  King  William  but  seems  to  have  been 
nationally  and  freely  adopted  by  the  general  assembly  of  the  whole  realm.  In  the 
same  year  with  the  completion  of  the  great  survey  called  domesday-book  all  the 
principal  landholders  submitted  their  lands  to  the  yoke  of  military  tenure,  became 
the  king^s  vassals,  and  did  homage  and  fealty  to  his  person. 

The  SODS  of  William  the  Conqueror  kept  up  with  a  high  baud  ail  the  rigors  of  the 
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feodal  Rystein ;  but  their  successor,  Henry  I,  promised  to  restore  the  laws  of  King 
Edward  the  Confessor— the  ancient  Saxon  system,  but  he  still  reserved  the  Action  of 
feodal  tennre,  aud' afterwards  the  grievances  of  the  system  were  revived  until  the 
rflgn  of  King  John  when  the  barons  arose  In  arms  and  wrested  ftoni  him  the  great 
charter. 

Having  given  this  short  history  of  their  rise  and  progress,  we  tvlU 
next  consider  the  nature,  doctrine,  and  principal  laws  of  feuds;  wherein 
we  shall  evidently  trace  the  groundwork  of  many  parts  of  our  puhlic 
polity,  and  also  the  originitl  of  such  of  our  own  tenures  as  were  either 
abolished  in  the  last  century,  or  still  remain  in  force. 

THB  FUWDAWHrrrif  W*TI1lli    ^ 

The  grand  and  fundamental  maxim  of  all  feodal  tenure  is  this :  that 
alllands  were  originally  i^ranted  out  by  the  finvorftigti^  ^^|^^  are  therefore 
HoWgn,  either  medi^^tifly  f>r  immpHintoly,  nf  \\^e  crown.  The  yrantf^y  ^fl«^ 
called  the  proprift^firy  ^  lord:^  being  he  who  retained  the  dominion  or  ulti- 
mate  property  of  the  fe^id  or  fpi>  -  anH  thfi  prrantee.  who  ha^  ^nly  the  use 
wession.  according  to  the  terms  of  the  grant,  was  atvled  the  ffti^di^. 
^rv,  or  vofff^if  whinh  waa  nniy  °in/^»hftr  11^™^  f^^  t^^  t^nan^.^  or  holder  of  ^ 
the  lands<j  though  on  account  of  the  prejudices  which  we  have  justly  con-^^r 
ceived  gainst  the  doctrines  that  were  afterwards  grafted  on  this  system, 
we  now  use  the  word  vassal  ppprobriously,  as  sy^ionymous  to  slave  or 
bondman.  The  manner  of  the  grant  was  by  words  of  gratuitous  and  pure 
donation,  dedi  et  concessi;  which  are  still  the  operative  words  in  our  mod- 
ern infeodations  or  deeds  of  feoffment.  This  was  perfected  by  the  cere- 
niouy  of  corporal  investiture,  or  opeti  and  notorious  delivery  of  possession 
in  the  presence  of  the  other  vassals ;  which  perpetuated  among  them  the 
era  of  the  new  acquisition,  at  a  time  when  the  art  of  writing  was  very 
little  known ;  and  therefore  the  evidence  of  property  was  reposed  in  the 
memory  of  the  neighborhood ;  who,  in  case  of  a  disputed  title,  were  after- 
wards called  upon  to  decide  the  difference,  not  only  according  to  external 
proofs,  adduced  by  the  parties  litigant,  but  also  by  the  internal  testimony 
of  their  own  private  knowledge. 

Besides  an  oath  o(  fealty,  or  profession  of  faith  to  the  lord,  which  was 
the  parent  of  our  oath  of  allegiance,  the  vassal  or  tenant  upon  Investiture 
did  usually  homage  to  his  lord  ;  openly  and  humbly  kneeling,  being  ungirt, 
uncovered,  and  holding  up  his  hands  both  together  between  those  of  the 
lord,  who  sate  before  him;  and  there  professing,  that  "  he  did  become 
bis  man,  from  that  day  forth,  of  life  and  limb  and  earthly  honor : ''  and  then 
be  received  a  kiss  from  his  lord.  Which  ceremony  was  denominated 
hatnagium,  or  manhood,  by  the  feudists,  from  the  stated  form  of  words, 
devenio  vester  homo, 

TUB  SBBTICE  OF  THB  TENANT. 

When  the  tenant  had  thus  professed  himself  to  be  the  man  of  his 
snperior  or  lord,  the  next  consideTation  was  concerning  the  service  which, 
8 
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as  such,  be  was  bound  to  render,  in  recompense  for  the  land  that  he  held. 
Tliis,  in  pure,  proper,  and  original  feuds,  was  only  two-fold ;  to  follow,  or 
do  suit  to,  the  lord  in  his  courts  in  time  of  peace ;  and  in  his  armies  or 
warlike  retinue,  when  necessity  called  «him  to  the  field.  The  lord  wa8  in 
early  times,  ihe  legislator  and  judge  ovor  all  his  feudatories:  anil  there- 
fore the  vassals  of  the  inferior  lords  were  bound  ))y  their  fealty  to  attend 
their  domestic  court  barons,  (which  were  inptituted  in  every  manor  or 
barony  for  doing  speedy  and  eflfectual  justice  to  all  the  tenants,)  in  order 
as  well  to  answer  such  complaints  as  might  be  alleged  against  them- 
selves, as  to  form  a  jury  or  homage  for  the  trial  of  their  fellow- tenants : 
and  upon  this  account,  in  all  the  feudal  institutions  both  here  and  on  the 
continent,  they  are  distinguished  by  the  appellation  of  tlie  peers  of  the 
court;  pares  curtis,  or  pares  curias.  In  like  manner  the  barons  them- 
selves, or  lords  of  inferior  districts,  were  denominated  peers  of  the 
king's  court,  and  were  bound  to  attend  him  upon  summons,  to  hear  causes 
of  greater  consequence  in  the  king's  presence  and,  under  the  direction  of 
bis  grand  justiciary ;  till  in  many  countries  the  power  of  that  officer  was 
broken  and  distributed  into  other  courts  of  judicature,  the  peers  of  the 
king's  court  still  reserving  to  themselves  (in  almost  every  feudal  govern- 
ment) the  right  of  appeal  from  those  subordinate  courts  in  the  last  resort. 
The  military  branch  of  service  consisted  in  attending  the  lord  to  the  wars, 
if  called  upon,  with  such  a  retinue  and  for  such  a  number  of  days,  as  were 
stipulated  at  the  first  donation,  in  proportion  to  the  quautlty  of  the  land. 

THK  QUALITIKS  OF  THE  FKUD. 

At  the  first  introduction  of  feuds,  as  they  were  gratuitous,  so  also  they 
were  precarious,  and  hehl  at  the  will  o(  the  lord,  who  was  then  the  sole 
judge  whether  his  vassal  performed  his  services  faithfully.  Then  thejr 
became  certain  for  one  or  more  years.  But,  when  the  general  migration 
was  pretty  well  over,  and  a  peacable  possession  of  the  new  acquired 
settlements  had  introduced  new  customs  and  manners,  when  the  fertility 
of  the  soil  had  encouraged  the  study  of  husbandry,  and  anafiection  for  the 
spots  they  had  cultivated  began  naturally  to  arise  in  the  tillers;  a  more 
permanent  degree  of  property  was  introduced,  and  feuds  began  now  to  be 
granted  for  the  life  of  the  feudatory.  But  still  feuds  were  not  yet  heredi- 
tary ;  though  frequently  granted,  by  thefavor  ot  ihelord^to  the  children  of 


^he  fonner  possessor;  till  in  process  of  time  it  became  unusual;  and 
was  therefore  thought  hard,  to  reject  the  heir,  if  he  were  capable 
to  perform  the  services:  and  therefore  infants,  women,  and  professed 
monks,  who  were  incapable  of  bearing  arms,  were  also  incapable  of  suc- 
ceeding to  a  genuine  feud.  But  the  heir,  when  admitted  to  the  feud  which 
his  ancestor  possessed,  used  generally  to  pay  a  fine  or  acknowledgment  to 
the  lord,  in  horses,  arms,  money,  and  the  like,  for  such  renewal  of  the 
feud :  which  was  called  a  relief,  because  it  raised  up  and  re-established  the 
inheritance,  or,  in  the  words  of  the  feodal  writers,  *'inceWam  etcadtieann 
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hereditatem  reUvabat."  This  relief  was  afterwards,  when  feuds  became 
obsohitely  hereditary,  continued  on  the  death  of  the  tenant,  though  the 
original, foundation  of  it  had  ceased. 

'or  in  process  of  time  feuds  came  by  degrees  to  be  universally  ex- 
tended beyond  the  life  of  the  first  va89a^,  to  hia  gong,  or  pftrhapa  to  such  one 
Mtheui  as  the  lord  should  name;  and  in  this  case  the  form  of  the  donation 
was  strictly  observed :  for  if  a  feud  was  given  to  a  man  and  his  sonSt  all 
his  sons  succeeded  him  in  equal  portions :  and,  as  they  died  off,  their  shares 
reverted  to  tlieir  lord,  and  did  not  descend  to  their  children,  or  even  to 
their  surviving  brothers,  as  not  being  specified  in  the  donation.  But  when 
such  a  feud  was  given  to  a  man  and  his  heirs,  in  general  terms,  then  a 
nvDre  extended  rule  of  nuccession  took  place ;  and  when  the  feudatory  died, 
his  male  descendants  in  infinitum  were  admitted  to  the  succession.  When 
any  such  decenaant,  who  thus  had  succeeded,  died,  his  male  descendants 
were  also  admitted  in  the  first  place;  and,  in  defect  of  them,  such  of  his 
male  collateral  kindred  as  were  of  the  blood  or  lineage  of  the  first  feuda- 
tory, but  no  others.     For  this  was  an  unalterable  maxim  in  feodal  succes- 
sion, that  *'  none  was  cap*Vible  of  inheriting  a  feud,  but  such  as  was  of 
the  blood  of,  that  is,  lineally  descended  from,  the  first  feudatory."    And 
the  descent  being  thus  confined  to  males,  originally  extended  to  all  the 
males  aliHe ;  all  the  sons,  without  ^ny  distinction  of  primogeniture,  suc- 
ceeding to  equal  portions  of  the  father's  feud.     But  this  being  found  upon 
many  accounts  inconvenient,   (particularly  by  dividing  the   services,  and 
thereby  weakening  the  strength  of  the  feodal  union,)  and  honorary  feuds 
(or  titles  of  nobility)  being  now  introduced,  which  were  not  of  a  devisable 
nature,  but  could  only  be  inherited  by  the  eldest  son ;  in  imitation  of  these, 
military  feuds  (or  those  we  are  now  describing)  began  also  in  most  coun- 
tries to  descend,  according  to  the  same  rule  of  primogeniture,  to  tlie  eldes^ 
Bon,  in  exclusion  of  all  the  rest. 

Other  qualities  of  feuds  were,  that  the  feudatory  could  not  aliene  or 
dispose  of  his  feud;  neither  could  he  exchange,  nor  yet  mortgage,  nor 
even  devise  it  by  will,  without  the  consent  of  the  lord.  For  the  reason  of 
conferring  the  feud  being  the  personal  abilities  ot  the  feudatory  to  serve 
in  war,  h  was  not  fit  he  should  be  at  liberty  to  transfer  this  gift,  either 
from  himself,  or  from  his  posterity  who  were  presumed  to  inherit  his 
valour,  to  others  who  might  prove  less  able.  And,  as  the  feodal  obligation 
was  looked  upon  as  reciprocal,  the  feudatory  being  entitled  to  the  lord's 
protection,  In  return  for  his  own  fealty  and  service;  therefore  the  lord 
could  no  more  transfer  his  seignory  or  protection  without  consent  of  his 
vassal,  than  the  vassal  could  his  feud  without  consent  of  his  lord  :  it  being 
equally  unreasonable,  that  the  lord  should  extend  his  protection  to  a  per- 
son to  whom  he  had  exceptions,  and  that  the  vassal  should  owe  subjection 
to  a  superior  not  of  his  own  choosing. 
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INFERIOR  FEVD8. 

These  were  the  principal,  and  very  simple  qualities,  of  the  genuine  or 
original  feuds;  which  were  all  of  a  military  nature,  and  in  the  hands  of 
military  persons ;  though  the-  feudatories,  heing  under  frequent  incapaci* 
ties  of  cultivating  and  manuring  their  own  lands,  soon  found  it  necessary 
to  commit  part  of  them  to  inferior  tenants :  ohliging  them  to  such  retui 
in  service,  com^  cattle,  or  money,  as  might  egable  the  chief  feudatories  to 

military  duties 

were  ine"origmal  rents,  andj^  these  meanapift  fflydal  polity  was  greatly 
extended:  these  inferior  feudatories  (who  held  what  are  call<^fl  in^  n^ft 
Scots  l&w  *^  rere*fiefs '')  being  under  similar  obligations  of  fealty,  to  do 
suit  of  court,  to  answer  the  stipulated  renders  or  rent-service,  and  to  pro- 
mote  the  welfare  of  their  immediate  superiors  or  lords.  But  this  at  the 
same  time  demolished  the  ancient  simplicity  of  feuds;  and  an  inroad 
being  once  made  upon  their  constitution,  it  subjected  them,  in  a  course  of 
time,  to  great  varieties  and  innovations.  Feuds  began  to  be  bought  and 
sold,  and  deviations  were  made  from  the  old  fundamental  rules  of  tenure 
and  succession ;  which  were  held  no  longer  sacked,  when  the  feuds  them- 
selves no  longer  continued  to  be  purely  military.  Hence  these  tenures 
began  now  to  be  divided  into  feoda  propria  et  impropriaf  proper  and  im- 
proper feuds;  under  the  former  of  ^hich  divisions  were  comprehended 
such,  and  such  only,  of  which  we  have  before  spoken  ;  and  under  that  of 
improper  or  derivative  feuds  were  comprised  all  such  as  do  not  fall  within 
the  other  descriptions;  such,  for  instance,  as  were  originally  bartered  and 
sold  to  the  feudatory  for  a  price ;  such  as  were  held  upon  base  or  less  hon- 
ourable services ;  or  upon  a  rent,  in  lieu  of  military  service ;  such  as  were 
in  themselves  alienable,  without  mutual  license ;  and  such  as  might  de- 
scend indifferently  either  to  males  or  females.  But,  where  a  difference 
was  not  expressed  in  the  creation,  such  new-created  feuds  did  in  all  re- 
spects follow  the  nature  of  an  original,  genuine,  and  proper  feud. 

From  this  one  foundation,  in  dift'erent  countries  in  Europe,  very  diflfer- 
ent  superstructures  have  been  raised ;  what  effect  it  has  produced  on  the 
landed  property  of  England  will  appear  in  the  following  chapters. 


CHAPTER  V. 

OF  THE  ANCIENT  ENGLISH  TENURES. 

In  this  chapter  we  shall  take  a  short  view  of  the  ancient  tenures  of  our 
English  estates,  or  the  manner  in  which  lands,  tenements,  and  heredita- 
ments, might  have  been  holden,  as  the  same  stood  in  force,  till  the  middle 
of  the  ^ast  century.- 

Almost  all  the  real  property  of  this  kingdom  is,  by  the  policy  of  our 
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laws,  supposed  to  be  granted  by,  dependent  upon,  and  holden  of,  some 
superior  lord,  by  and  in  consideration  of  certain  services  to  be  rendered  to 
the  lord  by  tlie  tenant  or  possessor  of  this  property.  The  thing  holden  is 
therefore  styled  a  tenement,  the  possessors  thereof  tenants,  and  the  manner 
of  their  possession  a  tenure.  Thus  all  the  land  in  the  kingdom  is  supposed 
to  be  holden,  mediately  or  immediately,  of  the  king,  who  is  styled  the 
lord  paramount,  or  above  all.  Such  tenants  as  held  under  the  king  imme- 
diately, when  they  granted  out  portions  of  their  lands  to  inferior  persons, 
became  also  lords  with  respect  to  those  inferior  p^^rsons,  as  they  were 
still  tenants  with  respect  to  the  king,  and,  thus  partaking  of  a  middle 
nature,  were  called  mesne,  or  middle,  lords. 

All  tenures  being  thus  derived,  or  supposed  to  be  derived,  from  the 
king,  those  that  held  immediately  under  him,  in  right  of  his  crown  and 
dignity,  were  called  his  tenants  in  capile,  or  in  chief. 

8PE€1G8  OF  LAY  TENVBK8. 

I.  There  seems  to  have  subsisted  among  our  ancestors  four  principal 
species  of  lay  tenures,  to  which  all  others  may  be  reduced :  the  grand 
criteria  of  which  were  the  nature  of  the  several  services  or  renders,  that 
were  due  to  the  lords  from  their  tenants.  The  services,  in  respect  of  their 
quality,  were  either  free  or  base  services :  in  respectof  their  quantity  and 
the  time  of  exacting  tfcem,  were  either  certain  qj^  uncertain.  Free  seryices 
were  such  aq  were  not  unbecoming  the  character  of  a  soldier  or  a  freeman 
_to  pertorm ;  as  to  serve  under  his  lord  in  the  wars,  to  pay  a  sum  of  money. 
"ana  ine  like.    Base  services  were  such  as  were  only  ^t  for  peasants  or  per- 

jank ;  as  to  plough  thelor(|*s  land,  to  make  his  hedges,  to 


carry  out  his  dun^^  or  other  mean  employments.! The  certain  services,! 
whether  free  or  base,  were  such  as  were  stinted  in  quantit}^  anti  could  not! 
be  exceeded  on  any  pretence  j  as,  to  pay  a  stated  annual  rent,  or  to  plough  j 

three  da  vs.  <The  uncertain  depended  upon  unknown  con- 


sue 


tingencies ;  as,  to  do  military  service  in  person,  or  pay  an  assessment  in 
lieu  of  it,  when  called  upon ;  or  to  wind  a  horn  whenever  the  Scots  invaded 
the  realm ;  which  are  free  services ;  or  to  do  whatever  the  lord  should 
command  ;  which  is  a  base  or_villein  service. 

From  the  various  combinations  of  these  services  have  arisen  the  four 
kinds  of  lay  tenure  which  subsisted  in  England,  till  tlie  middle  of  the  last 
century;  and  three  of  which  subsist  to  this  day.  Of  these  Bracton  (who 
wrote  under  Henry  the  Third)  seems  lo  give  the  clearest  and  most  com- 
pendious account,  of  any  author  ancient  or  modern ;  of  which  the  follow- 
ing is  the  outline  or  abstract.  ''Tenements  are  nf  two  kinc}a^  frank-tene^ 
ment  and  villenaae.  And,  of  frank-tenements,  some  are  held  freely  in  con- 
sideration of  homage  and  knight-service;  others  in  free-socage  witli  tiie  ser- 
vice of  fealty  only.'*    And  again, ''  of  villenages  some  are  pure,  and  others 

privileged.      He  that  h^^l^^o  in  p^'^^  ^^lUnnQP.  ahiill  r^n    what-ftyftr  ifl   fnr^. 

manded  him,  and  always  be  bound  to  an  uncertain  service.    The  other 
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kind  of  vilienage  is  called  villein- socage;  and  these  villein-socmen  do  villein 
services,  but  such  as  are  certain  and  determined."  Of  which  the  sense 
seems  to  be  as  follows :  first,  where  the  service  was  free  but  uncertain^  sis 
military  service  with  homage,  that  tenure  was  called  the  tenure  in  chiv- 
alry, per  servitium  militare,  or  by  knight-service.  Secondly,  where  the 
service  was  not  only  free,  but  also  certain^  as  by  fealty  only,  by  rent  and 
fealty,  etc.,   that  tenure  was  called  liberum  socagium,  or  free>socage. 

w 

These  were  the  only  free  holdings  or  tenements ;  the  others  were  villenous 
or  servile,  as  thirdly,  where  the  service  was  base  in  its  nature,  and  uncer- 
tain as  to  time  and  quantity,  the  tenure  was  purum  villenagium  absolute 
or  pure  vilienage.  Lastly  where  the  service  was  base  in  its  nature,  but 
reduced  to  a  certainty,  this  was  still  vilienage,  but  distinguished  from  the 
other  by  the  name  of  privileged  vilienage,  villenagium  privilegiaium;  or  it 
might  be  still  called  socage,  (from  the  certainty  of  its  services,)  but 
degraded  by  their  baseness  into  the  inferior  title  of  villanum  socagium,  vil- 
lein socage. 

KNIOHT-KKB] 


I.  The  first,  most  universal,  and  esteemed  the  most  honourable 
species  of  tenure,  was  that  by  knight- service.  To  make  a  tenure  by 
knight-service, _a,^eterminate  quantity  of  land  was  necessary,  which  waB 
called  a  knipht*§  feg,  feodum  militare.  And  he  wtio  heJd  this  proportion 
of  land  (or  a  whole  fee)  by  knight-service,  was  bound  to  attend  his  lord  to 
the  wars  ior  forty  davs  in  everv  year,  if  called  upon ;  which  attendance 
was  his  reditus  or  return,  his  rent  or  service  for  the  land  he  claimed  to 
hold. 

This  tenure  of  knight-service  had  all  the  marks  of  a  strict  and  regular 
feud  :  it  was  granted  by  words  of  pure  donation,  dedi  et  concessi.  It  also 
drew  after  it  these  seven  fruits  and  consequences,  as  inseparably  incident 
to  the  tenure  in  chivalry;  viz.,  aids,  relief,  primer  seisin,  wardship,  mar- 
riage, fines  for  alienation,  and  escheat:  ail  which  I  shall  endeavor  to 
explain,  and  to  show  to  be  of  feodal  original. 

AIDS. 

1.  -Ai<^  were  nrijiirinallY  mere  benevfllfiiu;es  granted  by  the  tenant  to 
his  lord,  in  times  of  difficulty  and  distress:  but  in  process  of  time  they 
grew  to  be  considered  as  a  matter  of  right,  and  not  of  discretion.  These 
aids  were  principally  three;  first,  to  ransom  the  lord's  person,  if  taken 
prisoner;  secondly,  to  make  the  lord's  eldest  «^n  P  *^"TVtT  thirdly,  to 
marrvthejortrs  eldest  daughter,  by  giving  h^r  a  suitable  portion. 

BELIKF. 

2.  Relief,  relevium,  was  before  mentioned  as  incident  to  every  feodal 
tenure,  by  way  of  fine  or  composition  with  the  lord  for  taking  up  the 
estate,  which  was  lapsed  or  fallen  in  by  the  death  of  the  last  tenant. 
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PUHBB  8BI811f . 

3t  Priyier  9eisin  was  a  feodal  burthen,  only  incident  to  the  king's 
tenants  in  capite,  and  not  tf>  thntu^  wImi  li^ld  of  inferior  or  mesne  lords.  It 
wag  a  right  which  the  king  had,  when  any  of  his  tenants  in  capite  died . 
aeiseci  of  a  kniglit'a  fee^  to  receive  of  the  heir  (provided  he  were  of  full 
age)  one  wholft  vpar'a  prgf*^  r^i  tho  i«nHf|^  jf  they  were  in  immediate  pos- 
seasjon :  and  half  a  year's  profits  if  the  lands  were  in  reversion  expectant 


WARDSHIP. 

4a  These  payments  were  only  due  if  thejieir  was  of  full  age  •  hut  if  he 
was  under  the  age  of  Jwentv-one.  l)eing  a  male,  or  fourfeeji,  being  a 
female,  the  lord  was  entitled  to  the  wardship  of  the  heir,  and  was  called 
the  guardiAu  in  chivalry.  This  wardship  consisted  in  having  the  custody 
of  the  body  and  lands  of  such  heir,  without  any  account  of  the  profits,  till 
the  age  of  twenty-one  in  males,  and  sixteen  in  females. 

The  wardship  of  the  body  was  u  consequence  of  the  wardship  of  the 
land ;  for  he  who  enjoyed  tlie  infant's  estate  was  the  properest  person  to 
edncate  and  maintain  him  in  his  infancy. 

When  the  male  heir  arrived  to  the  age  of  twenty-one,  or  the  heir- 
female  that  of  sixteen,  they  might  sue  out  their  livery  or  ousterlemain; 
that  is,  the  delivery  of  their  lands  out  of  their  guardian's  hands.  For  this 
they  were  obliged  to  pay  a  fine,  namely,  half  a  year's  profit  of  the  land ; 
tliough  this  seems  expressly  contrary  to  magna  carta. 


XABBIAflK. 

s).  But,  before  they  came  of  age,  there  was  still  another  piece  of 
authority,  which  the  guardian  was  at  liberty  to  exercise  over  his  infant 
wards;  I  mean  the  right  of  marriage,  {maritagium,  as  contradistinguished 
from  matrimony j)  which  in  its  feodal  sense  signifies  the  power  whicli  the 
lord  or  guardian  in  chivalry  had  of  disposing  of  his  infant  ward  in  matri- 
mony. And,  if  the  infants  married  themselves  without  the  guardian's 
consent,  they  forfeited  double  the  value,  of  the  marriage.  This  seems  to 
have  been  one  of  the  greatest  hardships  of  our  ancient  tenures. 

P1NK8. 

6.  Another  attendant  or  consequence  of  tenure  by  knight- service  was 
that  oi  fines  due  to  the  lord  for  every  alienation,  whenever  the  tenant  had 
occasion  to  make  over  his  land  to  another.  And,  as  the  feodal  obligation 
was  considered  as  reciprocal,  the  lord  also  could  not  alienate  his  seignory 
without  the  consent  of  his  tenant,  which  consent  of  his  was  called  an 

«... 

cUtornmenl,    This  restrakit  upon  the  lords  soon  wore  away ;  that  upon  the 
tenants  continued  longer. 

KHCHEAT. 

7.  The  last  consequence  of  tenure  in  chivalry  was  escheat;  which  is 
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the  determination  of  the  tenure,  or  dissolution  of  the  mutual  bond  between 
'the  lord  and  tenant  from  the  extinction  of  the  blood  of  the  latter  by  either 
natural  or  civil  means :  if  he  died  without  heirs  of  his  blood,  or  if  his  blood 
was  corrupted  and  stained  by  commission  of  treason  or  felony,  whereby 
every  inheritable  quality  was  entirely  blotted  out  and  abolished.  In  such 
cases  the  lands  escheated,  or  fell  back  to  the  lord  of  the  fee. 

These  were  the  principal  qualities,  fniits,  and  consequences  of  tenure 
by  knight-service :  a  tenure  by  which  the  greatest  part  of  the  lands  in  this 
kingdom  were  holden,  and  that  principally  of  the  king  in  capite,  till  the 
middle  of  the  last  century. 

GBAND  8EBJEANTT  AND  CORKAGE. 

.f 

There  were  also  some  other  species  of  knight's  service,  so  called. 
Such  was  the  tenure  by  grand  serjeanty,  whereby  the  tentot  was  bound, 
instead  of  serving  the  king  generally  in  his  wars,  to  do  some  special  hon- 
orary service  to  the  king  in  person ;  as  to  carry  his  banner,  his  sword,  or 
the  like ;  or  to  be  his  butler,  champion,  or  other  officer,  at  his  coronation. 
Jenure  by  cornaae^  ^^^^^  ^^^  ^  wind  a  horn  when  the  Scn^  nf  n\\i^r 
enemies  entered  the  land,  in  order  towarn  the  king's  subjects. 

KgCDAGE. 

These  services,  both  of  chivalry  and  grand  serjeanty,  were  all  per- 
sonal, and  uncertain  as  to  their  quantity  or  duration.  But  the  personal 
attendance  in  knight-service  crowing  troublesome  and  inconvenient  in 
many  respects,  the  tenants  found  means  of  compounding  for  it ;  by  first 
sending  others  in  their  stead,  and  in  process  of  time  making  a  pecuniary 
satisfaction  to  the  lords  in  lieu  of  it.  This  pecuniary  satisfaction  at  last 
came  to  be  levied  by  assessments,  at  so  much  for  every  knight's  fee ;  and 
therefore  this  kind  of  tenure  was  called  scutagium  in  Latin ;  scutum  being 
then  a  well-icnown  denomination  for  money :  and,  in  like  manner,  it  was 
called,  in  our  Norman  French,  escuage, 

ABOLITION  OF  HILITAKT  TENURES,  • 

A  slavery  so  complicated,  and  so  extensive  as  this,  called  aloud  for  a 
remedy  in  a  nation  that  boasted  of  its  freedom.  Palliatives  were  from 
time  to  time  applied  by  successive  acts  of  parliament,  which  assuaged 
some  temporary  grievances.  Till  at  length  the  liumanity  of  king  James  I 
consented,  in  consideration  of  a  proper  equivalent,  to  abolish  them  all; 
though  the  plan  proceeded  not  to  effect.  At  length  the  military  tenures, 
with  all  their  heavy  appendages,  were  destroyed  at  one  blow  by  the  statute 
12  Car.  He.  24,  which  enacts,  '*  that  the  court  of  wards  and  liveries,  and 
all  wardships,  liveries,  primer  seisins,  and  ousterlemains,  values  and  for- 
feitures of  marriage,  by  reason  of  any  tenure  of  the  king  or  others,  be 
totally  taken  away.  And  that  all  fines  for  alienation,  tenures  by  homage, 
knight-service,  and  escuage,  and  also  aids  for  marrying  the  daughter  or 
knighting  the  son,  and  all  tenures  of  the  king  in  capites  be  likewise  taken 
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away.  And  that  all  sortfi  of  tenures,  held  of  the  king  or  others,  be  turned 
into  free  and  common  socage ;  save  only  tenures  in  frankalmoign,  copy* 
hold,  and  the  honorary  services  (without  the  slavish  part)  of  grand  ser- 
jeanty."  A  statute,  which  was  a  greater  acquisition  to  the  civil  property 
of  this  kingdom  than  even  magna  carta  itself. 


^ 


'     /     1    *     '    * 
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OF  THE  MODERN  ENGLISH  TENURES. 

By  the  statute  12  Gar.  II.  the  tenures  of  socage  and  Frankalmoign,  the 
honorary  services  of  gnind  serjeanty,  and  the  tenure  by  copy  of  court-roll, 
were  reserved;  nay,  all  tenures  in  general,  except  frankalmoign,  grand 
serjeanty,  and  i^opy-hold,  were  reduced  to  one.  general  species  of  tenure, 
then  well  known,  and  subsisting,  called  free  and  cornmon  socage. 

Free  socage  consisted  of  free  and  honourable  services ;  but  such  as  were 
liquidated  and  reduced  to  an  absolute  certainty.  And  this  tenure  not  only 
subsists  to  this  day,  but  has  in  a  manner  absorbed  and  swallowed  up 
(since  the  statute  of  Charles  the  Second)  almost  every  other  species  of 
tenure.    And  to  thfs  we  are  next  to  proceed. 

80CAGK. 

ll.^^Socage^in  itajiost  general  and  extenBive.  aigiufication,  seems  to 
denote  a_tenure  by  any  certain  and  determinate  service. 

But  socage,  as  was  hinted  in  the  last  chapter,  is  of  two  sorts:  free- 
jiQ£age,  where  tire  services  are  not  only  certain,  but  honourable;  and 
HW/iVaocage,  where  the  services,  though  certain,  are  of  a  baser  nature. 
It  was  the  certainty  that  denominated  it  a  socage  tenure ;  and  nothing 
sure  could  be  a  greater  liberty  or  privilege,  than  to  have  the  service  ascer- 
tained, and  not  left  to  the  arbitrary  calls  of  the  lord,  as  the  tenures  of 
chivalry. 

_It_  seems  probable  that  the  socage  tenures  were  the  relics  of  _^x^n 
liberty,  retained  by  such  persons  as  had  neither  forfeited  them  to  the 
king,  nor  been  obliged  to  change  their  tenure  for  the  more  honourable,  as 
it  was  called,  but  at  the  same  time,  more  burthensome,  tenure  of  knight- 
service.  This  is  peculiarly  remarkable  in  the  tenure  which  prevails  in 
Kent,  called  gavelkind,  which  is  generally  acknowledged  to  be  a  species 
of  socage  tenure ;  the  preservation  whereof  inviolate  from  the  innovations 
of  the  Norman  conquerer  is  a  fact  universally  known.  And  those  who 
thus  preserved  their  liberties  were  said  to  hold  in  free  and  common  socage. 

As  therefore  the  grand  criterion  and  distinguishing  mark  of  this  species 
of  tenure  are  the  having  its  renders  or  services  ascertained,  it  will  include 
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under  it  all  other  methods  of  holding  free  lands  by  certain  and  invariable 
rents  and  duties:  and,  in  particular,  j>«(it  aerjeanty^  tenure  in  burgage,  and 
gavelkind, 

PRTIT  SERJEANTT. 

We  may  remember  that  by  the  statute  12  Car.  II.  grand  serjeanty  is  not 
itself  totally  abolished,  but  only  the  slavish  appendages  belonging  to  it : 
for  the  honorary  services  (such  as  carrying  the  king's  sword  or  banner, 
officiating  as  iiis  butler,  carver,  etc.,  at  the  coronation)  are  still  reserved. 
Now,  petit  serjeanty  bears  a  great  resemblance  to  grand  serjeanty ;  for  as 
the  one  is  a  personal  service,  so  the  other  is  a  rent  or  render,  both  tend- 
ing to  some  purpose  relative  to  the  king's  person.  _Petit  serjeanty,  as 
defined  bv_IJttietoi),^onsi8t8  in  holding  lands  of  _the  king  by  the  service 
of  rendering  to  hin^  annually  some  small  implementof  war,  as  a  bow,  a 
sword,  a  lanceT^anjirrow,  or  the  like. 

TENURE  JN  BURGAGE. 

Tenure  in  burgage  is  described  by  Glanvil,  and  is  expressly  said  by 
Littleton,  to  be  but  tenure  in  socage:  and  it  is  wher&  the  king  or  other 
person  is  lord  of  an  ancient  borougli,  in  which  the  tenements  are  held  by 
a  rent  certain.  ^ 

GATKLKIND. 

It  is  universally  known  what  struggles  the  Kentish  men  made  to  pre- 
serve their  ancient  liberties,  and  with  how  much  success  those  struggles 
were  attended.  And  as  it  is  principally  here  that  we  meet  with  the  custom 
of  gavelkind,  (though  it  was  and  is  to  be  found  in  some  other  parts  of  the 
kingdom)  we  may  fairly  conclude  tliat  this  was  a  part  of  those  liberties; 
agreeably  to  Mr.  Slieldon's  opinion,  that  gavelkind  before  the  Norman 
conquest  was  tlie  general  custom  of  the  realm.  The  distinguished  proper- 
ties of  this  tenure  are  various.  Some  of  the  principal  are  these :  1,  The 
tenant  is  of  age  sufficient  to  alien  his  estate  by  feoffment  at  the  age  of 
fifteen.  2,  The  estate  does  not  escheat  in  case  of  an  attainder  and  execu- 
tion for  felony;  their  maxim  being  **  the  father  to  the  bough,  the  son  to 
the  plough."  3,  In  most  places  he  had  a  power  of  devising  lands  by 
will,  before  the  statute  for  that  purpose  was  made.  4,  The  lands  descend 
not  to  the  eldest,  youngest,  or  any  one  son  only,  but  to  all  the  sons  to- 
gether; which  was  indeed  anciently  the  most  usual  course  of  descent  all 
over  Englaml,  though  in  particular  places  particular  customs  prevailed. 

INCIDE5T8  OF  SOCAGE  TKNl  RE. 

The  tokens  of  the  foedal  original  of  these  several  species  of  tenure  in 
free  socage  will  evidently  appear  from  a  short  comparison  of  the  incidents 
and  consequences  of  socage  tenure*  with  those  of  tenure  in  chivalry ;  remark- 
ing their  agreement  ot  difference  as  we  go  along. 

1.    In  the  first  place,  then,  both  were  held  of  the  superior  lords. 
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2.  Both  were  subject  to  tlie  foedal  return,  render,  rent,  or  service  of 
some  sort  or  other,  which  arose  from  a  supposition  of  an  original  grant 
from  the  lord  to  the  tenant. 

3.  Both  were,  from  their  constitution,  universally  subject  (over  and 
above  all  other  renders)  to  the  oath  of  fealty,  or  mutual  bond  of  obliga- 
tion between  the  lord  and  tenant. 

4.  The  tenure  in  socage  was  subject,  of  common  right,  to  aids  for 
knighting  the  son  and  umrrying  tlie  eldest  daughter. 

5.  Relief  is  due  upon  socage  tentire,  as  well  as  upon  tenure  in  chiv- 
alry :  but  the  manner  of  taking  it  is  very  different.  The  relief  on  a  knight's 
fee  was  5/.,  or  one -quarter  of  the  supposed  value  of  the  land ;  but  a  socage 
relief  is  one  year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be 
the  0ame  either  great  or  small. 

6.  Primer  seisin  was  incident  to  the  king's  socage  tenants  in  captte, 
as  well  as  to  those  by  knight-service.  But  tenancy  in  captte  as  well  as 
primer  seisins  are,  among  the  other  feodal  burthens,  entirely  abolished 
by  the  statute. 

'  7.  Wardsliips  is  also  incident  to  tenure  in  socage ;  but  of  a  nature 
very  different  from  that  incident  to  knight  service.  For  if  the  inheritance 
descend  to  an  infant  under  fourteen,  the  wardship  of  liim  does  not,  nor 
never  did,  belong  to  the  lord  of  tlie  fee ;  but  his  nearest  relation  (to  whom 
the  inheritance  cannot  decend)  shall  be  his  guardian  in  socage,  and  have 
the  custody  of  his  land  and  body  till  he  arrives  at  the  age  of  fourteen. 
The  guardian  must  be  such  a  one  to  whom  the  inheritance  by  no  possi- 
bility can  descend.  At  fourteen  thi9  wardship  in  socage  ceases;  and  the 
heir  may  oust  the  guardian  and  call  him  to  account  for  the  rents  and 
profits ;  for  at  this  age  the  law  supposes  him  capable  of  choosing  a  guard- 
ian for  himself. 

8.  Marriage,  or  the  valor  maritagiif  was  not  in  socage  tenure  any  per- 
quisite or  advantage  to  the  guardian,  but  rather  the  reverse.  For,  if  the 
guardian  married  his  ward  under  the  age  of  fourteen,  he  was  bound  to 
account  to  the  ward  for  the  value  of  tlie  marriage,  even  though  he  took 
nothing  for  it,  unless  he  married  him  to  advantage. 

9.  Fines  for  alienation  were,  I  apprehend,  due  for  lands  holden  of 
the  king  in  capite  by  socage  tenure,  as  well  as  in  case  of  tenure  by  knight- 
service. 

10-  Escheats  are  equally  incident  to  tenure  in  socage,  as  they  were 
to  tenure  by  knight-service;  except  only  in  gavelkind  lands,  which  are 
subject  to  no  escheats  for  felony,  though  tliey  are  to  escheats  for  want  of 
heirs. 

Thus  much  for  the  two  grand  species  of  tenure,  under  which  almost 
all  the  free  lands  of  the  kingdom  were  holden  till' the  restoration  in  1660, 
when  the  former  was  abolished  and  sunk  into  the  latter ;  so  that  the  lands 
of  both  sorts  are  now  holden  by  one  universal  ietiure  of  free  and  common 
socage. 
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YILLENAUE. 

The  other  grand  division  of  tenure,  mentioned  by  Bracton,  as  cited  in 
the  preceding  chapter,  is  that  of  villenage  as  contradistinguished  from 
liberum  tenementum,  or  frank  tenure.  And  this  (we  may  remember)  he 
subdivided  into  two  classes,  pure  and  privileged  villenage,  from  whence 
have  arisen  two  other  species  of  our  modern  tenures. 

III.  From  the  tenure  of  pure  villenage  have  sprung  our  present  copy- 
hold tenures,  or  tenure  by  the  copy  of  court-roll  at  the  will  of  the  lord :  in 
order  to  obtain  a  clear  idea  of  which,  it  will  be  previously  necessary  to 
take  a  short  view  of  the  original  and  nature  of  manors. 

Manors  are  in  substance  as  ancient  as  the  Saxon  constitution.  A 
manor,  manerium  a  manendOf  because  the  usual  residence  of  the  owner, 
seems  to  have  been  a  district  of  ground  held  by  lords  or  great -personages ; 
who  kept  in  their  own  hands  so  much  land  as  was  necessary  for  the  use 
of  their  families,  which  were  called  terrie  4ominicale8f  or  demesne  lands, 
being  occupied  by  the  lord,  or  domintis  manerii,  and  his  servants.  The 
other,  or  tenemental,  lands  they  distributed  among  their  tenants;  which, 
from  the  different  modes  of  tenure^  were  distinguished  by  two  different 
names.  First^feooA-Zojid,  or  charter  land,  which  was  held  by  deed  under 
certain  rents  amOre^s^r vices,  and  in  effect  differed  nothing  from  the 
free-socage  lands:  and  from  hence  have  arisen  most  of  the  freehold  ten- 
ants who  hold  of  particular  manors,  and  owe  suit  and  service  to  the  same. 
The  other  species  were  calle(Ojjj>Jand  which  was  held  by  no  assurance  in 
writing,  but  distributed  among  the  common  folk  or  people  at  the  pleasure  of 
tbe  lord,  and  resumed  at  his  discretion ;  being,  indeed,  land  held  in  villen- 
age, which  we  shall  presently  describe  more  at  large.  The  residue  of  the 
manor,  being  uncultivated,  was  termed  the  lord's  waste,  and  served  for 
public  roads,  and  for  common  or  pasture  to  the  lord  and  his  tenants. 
Manors  were  formerly  called  baronies,  as  they  are  still  lordships:  and, 
each  lord  or  baron  was  empowered  to  hold  a  domestic  court,  called  the 
court-baron,  for  redressing  misdemesnors  and  nuisances  within  the  manor, 
and  for  settling  disputes  of  property  among  the  tenants.  This  court  la  an 
inseparable  ingredient  of  every  manor ;  and  if  the  number  of  suitors  should 
so  fail  as  not  to  leave  sufficient  to  make  a  jury  or  homage,  that  is,  two  ten- 
ants at  least,  the  manor  itself  is  lost. 

Now,  with  regard  to  the  folk-Ian jl,  or  estates  held  in  villenage,  this 
was  a  species  of  tenure  neither  strictly  foedal,  Norman,  or  Saxon;  but 
mixed  and  compounded  of  them  all ;  and  which  also,  on  account  of  the 
heriots  that  usually  attend  it,  may  seem  to  have  somewhat  Danish  in  its 
composition.  Under  the  Saxon  government  there  were,  as  Sir  William 
Temple  speaks,  a  sort  of  people  in  a  condition  of  downright  servitude, 
used  and  employed  in  ttie  most  servive  works,  and  belonglngi  both  they, 
their  children,  and  effects,  to  the  lord  of  the  soil,  like  the  rest  of  the  cattle 
or  stock  upon  it.  These  seem  to  have  been  those  who  held  what  was 
called  the  folk-land,  from  which  they  were  removable  at  the  lord's  pleas- 
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ure.  On  the  arrival  of  the  Normans  here,  it  seems  not  improbable  that 
they  who  were  strangers  to  any  other  than  a  feodal  state,  might  give  some 
sparks  of  enfranchisement  to  sucli  wretched  persons  as  fell  to  their  share, 
by  admitting  them,  as  well  as  others,  to  the  oath  of  fealty;  which  confer* 
red  a  right  of  protection,  and  raised  the  tenant  to  a  kind  of  estate  superior 
to  downright  slavery,  but  inferior  to  every  other  condition.  ThiH  they 
called  villenage,  and  the  tenants  velleins,  either  from  the  word  vilisj  or 
else,-  as  Sir  Edward  Coke  tells  us,  a  villa;  because  they  lived  chiefly  in 
villages,  and  were  employed  in  rustic  works  of  the  most  sordid  kind. 

These  villeins,  belonging  principally  to  the  lords  of  manors,  were 
either  villeinay^^yj^^jm^hat  is^  annexed  to  the  manor  or  land :  or  else 
they  werg^2^g;g|^or  at  large,  that  is,  annexed  to  the  person  of  the  lord 
and  transferable  by  deed  from. one  owner  to  another.  They  could  not 
leave  their  lord  without  his  permission,  but  if  they  ran  away,  or  were  pur- 
loined from  him,  might  be  claimed  and  recovered  by  action,  like  beasts  or 
other  chattels.  They  held  indeed  small  portions  of  land  by  way  of  bus* 
staining  themselves  and  families ;  but  it  was  at  the  mere  will  of  the  lord, 
who  might  dispossess  them  whenever  (le  pleased  ;  and  it  was  upon  villein 
services,  that  is,  to  carry  out  dung,  to  hedge  and  ditch  the  lord's  demesnes, 
and  any  other  the  meanest  offices:  and  their  services  were  not  only  base, 
but  uncertain  both  as  to  their  time  and  quantity.  A  vellein  could  acquire 
no  property  either  in  lands  or  goods :  but,  if  he  purchased  either,  the  lord 
might  enter  upon  them,  oust  the  villein,  and  seize  them  to  his  own  use, 
unless  he  contrived  to  dispose  of  them  again  before  the  lord  had  siezed 
them;  for  the  lord  had  then  lost  his  opportunity. 

In  many  places  also  a  line  was  payable  to  the  lord,  if  the  villein  pre- 
sumed to  marry  his  daughter  to  anyone  without  leave  from  the  lord,  and 
by  the  common  law,  the  lord  Uhight  also  bring  an  action  against  the  hus- 
band for  damages  in  thus  purloining  his  property.  For  the  children  of  vil- 
leins were  also  in  the  same  state  of  bondage  with  their  parents.  The  law, 
however,  protected  the  persons  of  villeins,  as  the  king's  subjects,  against 
atrocious  injuries  of  the  lord;  for  he  might  not  kill  or  main  his  villein; 
though  he  might,  beat  him  with  impunity,  since  the  villein  had  no  action 
or  remedy  at  law  against  his  lord,  but  in  case  of  the  murder  of  his  ances-: 
tor,  or  the  maim  of  his  own  person.  Neifes,  indeed,  had  also  an  appeal  of 
rape  in  case  the  lord  violated  them  by  force. 

Villeins  might  be  enfranchised  bvm^ujujbsion^which  is  either 
^^^^mH^oi^illllJIgl^  express,  as  where  a  m^^rantea  lo  the  villein  a  deed 
of  manumission :  implied,  as  where  a  man  bound  himself  in  a  bond  to  his 
villein  for  a  sum  of  money,  granted  him  an  annuity  by  deed,  or  gave  him 
an  estate  in  fee,  for  life  or  years ;  for  this  was  dealing  with  his  villein  on 
the  footing  of  a  freeman :  it  was  in  some  of  the  instances  giving  him  an 
action  against  his  lord,  and  in  others  vesting  in  him  an  ownership  entirely 
inconsistent  with  his  former  state  of  bondage.  So,  also,  if  the  lord  brought 
an  action  against  his  villein,  this  enfranchised  him,  for  as  the  lord  might 
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have  a  short  remedy  against  his  villein,  by  seizing  his  goods,  (which  was 
more  than  equivalent  to  any  damages  he  could  recover.)  the  law,  which  is 
always  ready  to  catch  at  anything  in  favor  of  liberty,  presumed  that,  by 
bringing  this  action,  he  meant  to  set  his  villein  on  the  same  footing  with 
himself,  and  therefore  held  it  an  implied  manumission.  But,  in  ca.se  the 
lord  indicted  him  for  felony,  it  was  otherwise ;  for  the  lord  could  not  inflict 
a  capital  punishment  on  his  villein,  without  calling  in  the  assistance  of 
the  law. 

COPYHOLD  K8TATES. 

Villeins,  by  these  and  many  othef  means,  in  process  of  time  gained 
considerable  ground  on  their  lords;  and  in  particular  strengthened  tlie 
tenure  of  their  estates  to  that  degree,  that  they  came  to  have  in  them  an 
interest  in  many  places  full  as  good,  in  others  better  than  their  lords. 
For  the  good  nature  and  benevolence  of  many  lords  of  manors  having, 
time  out  of  mind,  permitted  their  villeins  and  their  children  to  enjoy 
their  possessions  without  interruption,  in  a  regular  course  of  descent,  the 
common  law,  of  which  custom  is  the  life,  now  gave  them  title  to  prescribe 
against  their  lords ;  and  on  performance  of  the  same  services,  to  hold  their 
lands,  in  spite  of  any  determination  of  the  lord's  will.  For  though  in  gen- 
eral they  are  stiU  said  to  hold  their  estates  at  the  will  of  the  lord,  yet  it  is 
such  a  will  as  is  agreeable  to  the  custom  of  the  manor;  which  customs  are 
preserved  and  evidenced  by  the  rolls  of  the  severiU  courts-baron  in  which 
they  are  entered  or  kept  on  foot  by  tlie  constant  immemorial  usuage  of  the 
several  manors  in  which  the  lands  lia>  And,  as  such  tenants  had  nothing 
to  show  for  their  estates  but  these  customs,  and  admissions  in  pursuance 
of  them,  entered  on  those  rolls,  or  the  copies  of  such  entries  witnessed  by 
the  steward,  they  now  began  to  be  called  tenants  by  copy  of  court-roll^  and 
their  tenure  itself  a  copyhold. 

Thus  copyhold  tenures,  as  Sir  Edward  Coke  observes,  although  very 
meanly  descended,  yet  come  of  an  ancient  house ;  for,  from  what  has  been 
premised,  it  appears,  that  copyholders  are  in  truth  no  other  but  villeins, 
who,  by  a  long  series  of  immemorial  encroachments  on  the  lord,  have  at 
last  established  a  customary  right  to  those  estates,  which  before  were  held 
absolutely  at  the  lord's  will. 

As  a  further  c<msequence  of  what  has  been  premised,  we  may  collect 
these  two  main  principles,  which  are  held  to  be  the  supporters  of  the 
copyhold  tenure,  and  without  which  it  cannot  exist :  1,  That  the  lands  be 
parcel  of,  and  situate  within,  that  manor  under  which  it  is  held.  2,  That 
they  have  been  demised,  or  demisable,  by  copy  of  court-roll  immemori- 
ally.  For  immemorial  custom  is  the  life  of  all  tenures  by  copy;  so  that 
no  new  copyhold  can,  strictly  speaking,  be  granted  at  this  day. 

In  some  manors,  where  the  custom  hath  been  to  permit  the  heir  to 
succeed  the  ancestor  in  his  tenure,  the  estates  are  styled  copyholds  of 
inheritance ;  in  others,  where  the  lords  have  been  more  vigilant  to  main- 
tain their  rights,  they  remain  copyholds  for  life  only. 
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The  fruits  and  appendages  of  a  copyhold  tenure,  that  it  hath  in  com- 
mon with  free  tenures,  are  fealty,  services,  (as  well  in  rents  as  otherwise,) 
reliefs,  and  escheats.  The  two  latter  belong  only  to  copyholds  of  inherit- 
ance ;  the  former  to  those  for  life  also.  But  besides  these,  copyholds  have 
also  heriots,  wardship,  and  fines.  Heriots,  which  I  think  are  agreed  to  be 
a  Danish  custom^  and  of  which  we  shall  say  more  hereafter,  are  a  ren- 
der of  the  best  beast  or  other  good  (as  the  custom  may  be)  to  the  lord 
on  the  death  of  the  tenant.  This  is  plainly  a  relic  of  villein  tenure ;  there 
being  originally  less  hardship  in  it,  when  all  the  goods  and  chattels 
belonged  to  the  lord,  and  he  might  have  seized  them  even  in  the  villein's 
lifetime.  These  are  incident  to  both  species  of  copyhold ;  but  wardship 
and  fines  to  those  of  inheritance  only.  Wardship,  in  copyhold  estates, 
partakes  both  of  that  in  chivalry  and  that  in  socage.  Like  that  in  chiv- 
alry, the  lord  is  the  legal  guardian ;  who  usually  assigns  some  relation  of 
the  infant  tenant  to  act  in  his  stead;  and  he,  like  the  guardian  in  socage, 
is  accountable  to  his  ward  for  the  profits.  Of  fines,  some  are  in  the  nature 
of  primer  seisins,  due  on  the  death  of  each  tenant,  others  are  mere  fines 
for  the  alienation  of  the  lands ;  in  some  manors  only  one  of  these  sorts 
can  be  demanded,  in  some  both,  and  in  others  neither.  They  are  some- 
times arbitrary  and  at  the  will  of  the  lord,  sometimes  fixed  by  custom ; 
but,  even  when  arbitrary,  the  courts  of  law,  in  favor  of  the  liberty  of 
copyholds,  have  tied  them  down  to  be  reasonable  in  their  extent;  other- 
wise they  might  amount  to  a  disherison  of  the  estate. 

PBIVlLKfiKD  VILLENAOB-VILLEIN  SOCAGE. 

IV.  There  is  yet  a  fourth  species  of  tenure,  described  by  Bracton 
under  the  name  sometimes  of  privileged  villenage,  and  sometimes  of  villeir^' 
socage.  This,  he  tells  us  is  such  as  has  been  held  of  the  kings  of  England 
from  the  conquest  downward;  that  they  cannot  aliene  or  transfer  their 
tenements  by  grant  or  feoffment,  any  more  than  pure  villeins  can ;  but 
must  surrender  them  to  the  lord  or  his  steward,  to  be  again  granted  out 
and  held  in  villenage.  And  from  these  circumstances  we  may  collect,  that 
what  he  here  describes  is  no  other  than  an  exalted  species  of  copyhold, 
subsisting  at  this  day,  viz.,  the  tenure  in  aniient  demesne;  to  which,  as  par.- 
takini;  of  the  baseness  of  villenage  in  the  nature  of  its  services,  and  the 
freedom  of  socage  in  their  certainty,  he  has  therefore  given  a  name  com- 
pounded out  of  both,  and  calls  it  villanum  socagium. 

Antient  demesne  consists  of  those  lands  or  manors  which,  though  now 
perhaps  granted  out  to  private  subjects,  were  actually  in  the  hands  of  the 
crown  in  the  time  of  Edward  the  Confessor,  or  William  the  Conqueror ; 
and  so  appear  to  have  been  by  the  great  survey  in  the  exchequer  called 
domesday-book.  The  tenants  of  these  lands,  under  the  crown,  were  not 
all  of  the  same  order  or  degree.  Some  of  them,  as  Britton  testifies,  con- 
tinued for  a  long  time  pure  and  absolute  villeins,  dependent  on  the  will  of 
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the  lord :  and  those  who  have  succeeded  them  in  their  tenures  now  differ 
from  common  copyholders  in  only  a  few  points.  Others  were  in  a  great 
measure  enfranchised  by  the  royal  favour :  bein^  only  bound  in  respect  of 
their  lands  to  perforin  some  of  the  better  sort  of  villein  services,  but  those 
deternunate  and  certain :  as,  to  plough  the  king's  land  for  so  many  days, 
to  supply  his  court  with  such  a  quantity  of  provisions,  or  other  stated  ser- 
vices ;  all  of  which  are  now  changed  into  pecuniary  rents :  and  in  consid- 
eration hereof  they  had  many  immunities  and  privileges  granted  to  them ; 
as  to  try  the  right  of  their  property  in  a  peculiar  court  of  their  own,  called 
a  court  of  antient  demesne,  by  a  peculiar  process,  denominated  a  writ  of 
right  close;  not  to  pay  toll  or  taxes;,  not  to  contribute  to  the  expenses  of 
knights  of  the  shire ;  not  to  be  put  on  juries ;  and  the  like. 

These  tenants  therefore,  though  their  tenure  be  absolutely  copyhold, 
yet  have  an  interest  equivalent  to  a  freehold :  for  notwithstanding  their 
services  were  of  a  base  and  villenous  original,  yet  the  tenants  were 
esteemed  in  all  other  respects  to  be  highly  privileged  villeins ;  and  espe- 
cially for  that  their  services  were  fixed  and  determinate,  and  that  they 
could  not  be  colnpelled  (like  pure  villeins)  to  relinquish  these  tenements 
at  the  lord's  will,  or  to  hold  them  against  their  own. 

Lands  holden  by  this  tenure  are  therefore  a  species  of  copyhold,  and 
as  such  preserved  and  exempted  from  the  operation  of  the  statute  of 
Charles  II.  Yet  they  differ  from  common  copyholds,  principally  in  the 
privileges  before  mentioned :  as  also  they  differ  from  freeholders  by  one 
special  mark  and  tincture  of  villenage,  noted  by  Bracton,  and  remi^ining 
to  this  day,  viz.,  that  they  cannot  be  conveyed  from  man  to  man  by  the 
general  common-law  conveyances  of  feoffment,  and  the  rest;  but  must 
pass  by  surrender,  to  the  lord  or  his  steward,  in  the  manner  of  common 
copyholds;,  yet. with. this  dJBtinctipp,  Ihat  in  .the  adrrQnder  of  these  lands 
in  antient  demesne,  it  is  not  used  to  say,  ''  to  hold  at  the  will  of  the  lord  ** 
in  their  copies,  but  only  "  to  hold  according  to  the  custom  of  tlie  manor,*' 

Thus  have  we  taken  a  compendious  view  of  the  principal  and  funda- 
mental points  of  the  doctrine  of  tenures,  both  antient  and  modem,  in 
which  we  cannot  but  remark  the  mutual  connection  and  dependence  that 
all  ot  them  have  upon  each  other.  And  upon  the  whole  it  appears,  that 
whatever  changes  and  alterations  these  tenures  have  in  process  of  time 
undergone,  from  the  Saxon  era  to  12  Car.  II.,  all  lay  tenures  are  now  in 
effect  reduced  to  two  species:  free  tenure  in  common  socage,  and  base 
tenure  by  copy  of  court-roll. 

I  mentioned  lay  tenures  only ;  because  there  is  still  behind  one  other 
species  of  tenure,  reserved  by  the  statute  of  Charles  II,  which  is  of  a 
spiritual  nature,  and  called  the  tenure  in  frankalmoign. 

TKNUBK  IN  FBANKALHOIGN. 

V.  Tenure  in  frankalmoign,  in  libera  eleemosyna,  or  free  alms,  is  that 
whereby  a  religious  corporation,-  aggregate  or  sole,  holdeth  lands  of  the 
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donor  to  them  and  their  successors  forever.  The  service  which  they  were 
bound  to  render  for  these  lands  was  not  certainly  defined ;  but  only  in 
general  to  pray  for  the  soul  of  the  doner  and  his  heirs  dead  or  alive ;  and 
therefore  they  did  no  fealty,  (which  is  incident  to  all  other  services  but 
this,)  because  this  divine  service  was  of  a  higher  and  more  exalted  nature. 
This  is  the  tenure  by  which  almost  all  the  antient  monasteries  and  relig- 
ious houses  held  their  lauds,  and  by  which  the  parochial  clergy,  and  very 
man^'  ecclesiastical  and  eleemosynary  foundations  hold  them  at  this  day. 


CHAPTER  VII.  ^  I  '   •       "^ 

OF  FREEHOLD  ESTATES  OF  INHERITANCE.       /^ ,  ^ 

loa-iio. 

DEFINITION  AND  DIVISIONS. 

The  next  objects  of  our  disquisitions  are  the  nature  and  properties  of 
estates.  An  estate  in  lands,  tenements,  and  hereditaments,  signifies  such 
interest  as  the  tenant  has  therein :  so  that  if  a  man  grants  all  his  estate  in 
Dale  to  A.  and  his  heirs,  everything  that  he  can  possibly  grant  shall  pass 
thereby.  It  is  called  in  Latin  status;  it  signifying  the  condition  or  circum- 
stance in  which  the  owner  stands  with  regard  to  his  property.  And  to 
'  ascertain  this  with  proper  precision  and  accuracy,  estates  may  be  con- 
sidered in  a  threefold  view :— first,  with  regard  to  the  quantity  of  interest 
which  the  tenant  has  in  the  tenement :  secondly ^  with  regard  to  the  time  at 
which  that  quantity  of  interest  is  to  be  enjoyed :  and,  thirdly,  with  regard 
to  the  number  and  connections  of  the  tenants. 

First,  with  regard  to  the  quantity  of  interest  which  the  tenant  has  in 
the  tenement,  this  is  measured  by  its  duration  and  extent.  And  this 
occasions  the  primary  division  of  estates  into  such  as  are  freehold,  and 
such  as  are  less  than  freehold, 

E8TATK8  OF  FREEHOLDS. 

An  estate  of   freehold,   liherum    tenementum,  or  franktenement,  is 
defined  by  Britton  to  be  **  the  possession  of  the  soil  by  a  freeman."  ,  Such 
estate,  therefore,  and  no  other,  as  requires  actual  possession  of  the  land, 
is,  legally  speaking, /recfcoW;  which  actual  possession  can,  by  the  course 
of  the  common  law,  be  only  given  by  the  ceremony  called  livery  of  seisin, 
which  is  the  same  as  the  feodal  investiture.    It  is  such  an  estate  in  lands/ 
as  is  conveyed  by  livery  of  seisin,  or,  in  tenements  of  any  incorporeal/ 
nature,  by  what  is  equivaleut  thereto.    As,  therefore,  estates  of  inheri-\ 
tance  and  estates  for  life  could  not  by  common  law  be  conveyed  without 
livery  of  seisin,  these  are  properly  estates  of  freehold;  and,  as  no  other 
estates  are  conveyed  with  the  same  solemnity,  therefore  no  others  are 
properly  freehold  estates. 
9 
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wEstates  of  freehold  (thus  under8tood),are  either  estates  of  inhmtant^^^ 
,  or  estates  not  of  inhentance.  The  former  are  again  divi<ied  into  inheri- 
^tances  adgo^M^  or  fee-flimnle :  and  inheritances  limited,  one  species  of 
e  usually  call  fee- tail 


r 
FKE  SIMPLE. 


pant  in  fee-simple  (or,  as  he  is  frequently  styled,  tenant  in  fee) 
\  is  he  that  tiatli  lands,  tenements,  or  hereditaments,  to  hold  to  him  and 
J  his  heirs  forever:  geneaally,  absolutely,  and  simply;  without  mentioning 
;  t  what  heirs Jbut  referring  that  to  his  own  pleasure,  or  to  the  disposition  of 
the  law.  The  true  meaning  of  the  word  fee  (Jeodum)  is  tlie  same  with 
that  of  feud  or  fief,  and  in  its  original  sense  it  is  taken  in  contradistinction 
to  allodium;  which  latter  the  writers  on  this  subject  define  to  be  every 
man's  own  land,  which  he  possesseth  merely  in  his  own  right,  without 
owing  any  rent  or  service  to  any  superior.  This  is  property  in  its  highest 
degree ;  and  the  owner  thereof  hath  absolutum  et  directum  dominium,  and 
therefore  is  said  to  be  seised  thereof  absolutely  in  dominico  «mo,  in  his  own 
demesne,  ^ui  feodum,  or  fee,  is  that  which  is  held  of  some  superior,  on 
condition  of  rendering  him  service ;  in  which  superior  the  ultimate  prop- 
erty of  the  land  resides.  And  therefore  Sir  Henry  Spelman  defines  a  feud 
or  fee  to  be  the  right  which  the  vassal  or  tenant  hath  in  lands,  to  use  the 
same,  and  take  the  profits  thereof  to  him  and  his  heirs,  rendering  to  the 
lord  his  due  services :  the  mere  allodial  property  of  the  soil  always  remain- 
ing in  the  lord.  This  allodial  property  no  subject  in  England  has ;  it  being 
a  received,  and  now  undeniable,  principle  in  the  law,  that  all  the  lands  in 
England  are  holden  mediately  or  immediately  of  the  king.  The  king 
therefore,  only  hath  absolutum  et  directum  dominium:  but  all  subject's 
lands  are  in  the  nature  of  feodum  or  fee ;  whether  derived  to  them  by 
descent  from  their  ancestors,  or  purchased  for  a  valuable  consideration; 
for  they  cannot  come  to  any  man  by  either  of  those  ways,  unless  accom- 
panied with  those  feudal  clogs  which  were  laid  upon  the  first  feudatory 
when  it  was  originally  granted.  A  subject  therefore  hath  only  the  usu- 
fruct, and  not  the  absolute,  property  of  the  soil ;  or,  as  Sir  Edward  Coke 
expresses  it,  he  hath  dominium  utile,  but  not  dominium  directum.  And 
hence  it  is,  that,  in  the  most  solemn  acts  of  law,  we  express  the  strongest 
and  highest  estate  that  any  subject  can  have  by  these  words: — **  he  is 
seised  thereof  in  his  demesne,  as  of  fee.**  It  is  a  man's  demesne,  domini- 
cum,  or  property,  since  it  belongs  to  him  and  his  heirs  forever :  yet  this 
dominicum,  property,  or  demesne,  is  strictly  not  absolute  or  allodial,  but 
qualified  or  feodal :  it  is  his  demesne,  cm  of  fee:  that  is,  it  is  not  purely  and 
simply  his  own,  since  it  is  held  of  a  superior  lord,  in  whom  the  ultimate 
property  resides. 

This  is  the  primary  sense  and  acceptation  of  the  word  fee.  But  (as 
Sir  Martin  Wright  very  justly  observes)  the  doctrine,  "  that  all  lands  are 
holden,"  having  been  for  so  many  ages  a  fixed  and  undeniable  axiom,  our 
English  lawyers  do  very  rarely  (of  late  years  especially)  use  the  word  fee 
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• 

in  tliis  its  primary  original  sense,  in  contradistinction  to  allodium  or  abso- 
lute property,  with  wliich  they  liave  no  concern ;  but  generally  use  it  to 
express  the  (;ontinuance  or  quantity  of  estate.  A  fee  therefore,  in  general, 
signifies  an  estate  of  iuherit:)nce;  being  .tiie  highest  and  most  extensive 
interest  that  a  man  can  have  in  a  feud :  and  when  the  term  is  used  simply, 
without  any  other  adjunct,  or  has  the  adjunct  of  simple  annexed  to  it,  (as 
a  fee,  or  a  fee-simple,)  it  is  used  in  contradistinction  to  a  fee-conditional 
at  the  common  law,  or  a  fee-tail  by  the  statute;  importing  an  absolute 
inheritance,  clear  of  any  condition,  limitation,  or  restrictions  to  particular 
heirs,  but  descendible  to  the  heirs  general,  whether  male  or  female,  lineal 
or  collateral.  And  in  no  other  sense  than  this  is  the  king  said  to  be  seised 
in  fee,  he  being  the  feudatory  of  no  man. 

Taking  therefore /(?«  for  the  future,  unless  where  otherwise  explained, 
in  this  its  secondary  sense,  as  a  state  of  inheritance,  it  is  applicable  to, 
and  may  be  had  in,  any  kind  of  hereditaments  either  corporeal  or  incor- 
poreal. But  there  is  this  distinction  between  the  two  species  of  heredita- 
ments :  that,  of  a  corporeal  inheritance  a  man  shall  be  said  to  be  seised  in 
his  demesne f  as  of  fee;  of  an  incorporeal  one,  he  shall  only  be  said  to  be 
seised  as  of  fee,  and  not  in  his  demesne.  For,  aa  incorporeal  heredita- 
ments are  in  their  nature  collateral  to,  and  issue  out  of,  lands  and  houses, 
their  owner  hath  no  property,  dominicum,  or  demesne,  in  the  thing  itself, 
but  hath  only  something  derived  out  of  it. 

The  fee-simple  or  inheritance  of  lands  and  tenements  is  generally 
vest^jd  and  resides  in  some  person  or  other ;  though  divers  inferior  estates 
may  be  carved  out  of  it.  As  if  one  grants  a  lease  for  twenty-one  years,  or 
for  one  or  two  lives,  the  fee-simple  remains  vested  in  him  and  his  heirs ; 
and  after  the  determination  of  those  years  or  lives,  the  land  reverts  to  the 
grantor  or  his  heirs,  who  shall  hold  it  again  in  fee-simple.  Yet  sometimes 
the  fee  may  be  in  abeyance j  that  is,  (as  the  word  signifies,)  in  expectation, 
remembrance,  and  contemplation  in  law;  there  being  no  person  in  esse  in 
whom  it  can  vest  and  abide :  though  the  law  considers  it  as  always  poten- 
tially existing,  and  ready  to  vest  whenever  a  proper  owner  appears. 
Thus,  in  a  grant  to  John  for  life,  and  afterwards  to  the  heirs  of  Richard, 
the  inheritance  is  plainly  neither  granted  to  John  nor  Richard,  nor  can  it 
vest  in  the  heirs  of  Richard  till  his  death,  nam  nemo  est  hxres  viventis:  it 
remains  therefore  in  waiting  or  abeyance,  during  the  life  of  Richard. 

THE  WORD  '*HKIKS"  FTECEgSARY. 

The  word  *'  heirs"  is  necessary  in  the  grant  or  donation,  in  order  to 
make  a  fee,  or  inheritance.  For  if  land  be  given  to  a  man  forever,  or  to 
him  and  his  assigns  forever,  this  vests  in  him  but  an  estate  for  life. 

EXCKPTIONS. 

1,  It  does  not  extend  to  devises  by  will;  in  which,  as  they  were 
introduced  at  the  time  when  the  feodal  rigour  was  apace  wearing  out,  a 
more  liberal  construction  is  allowed :  and  therefore  by  a  devise  to  a  man  i 
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forever,  or  to  one  and  his  assigns  forever,  or  to  one  in  fee-simple,  the 
devisee  hath  an  estate  of  inheritance ;  for  the  intention  of  the  devisor  is 
sufficiently  plain  from  the  words  of  perpetuity  annexed,  though  he  liath 
omitted  the  legal  words  of  inheritance.  But  if  the  devise  be  to  a  man  and 
his  assigns,  without  annexing  words  of  perpetuity,  there  the  devisee  shall 
take  only  an  estate  for  life ;  for  it  does  not  appear  that  the  devisor  intemled 
any  more.  2,  Neither  does  this  rule  extend  to  fines  or  recoveries  consid- 
ered as  a  species  of  conveyance ;  for  thereby  an  estate  in  fee  passes  by  act 
and  operation  of  law  without  the  word  **  heirs,'*  as  it  does  also,  for  par- 
ticular reasons,  by  certain  other  methods  of  conveyance,  which  have  rela- 
tion to  a  former  grant  or  estate,  wherein  the  word  **  heirs  "  was  expressed. 
3,  In  creations  of  nobility  by  writ,  the  peer  so  created  hath  an  inheritance 
in  his  title,  without  expressing  the  word  **  heirs;'*  for  heirship  is  implied 
in  the  creation,  unless  it  be  otherwise  specially  provided :  but  in  creations 
by  patent,  which  are  stricti  juris ^  the  word  **  heirs  "  must  be  inserted, 
otherwise  there  is  no  inheritance.  4,  In  grants  of  lands  to  sole  corpora- 
tions and  their  successors,  the  word  **  successors  "  supplies  the  place  of 
"  heirs;"  for  as  heirs  take  from  the  ancestor,  so  doth  the  successor  from 
the  predecessor.  But,  in  a  grant  of  lands  to  a  corporation  aggregate,  the 
word  **  successors  "  is  not  necessary,  though  usually  inserted :  for,  albeit 
such  simple  grant  be  strictly  only  an  estate  for  life,  yet,  as  that  corpora- 
tion never  dies,  such  estate  for  life  is  perpetual,  or  equivalent  to  a  fee- 
simple,  and  therefore  the  law  allows  it  to  be  one.  5,  Lastly,  in  the  case 
of  the  king,  a  fee-simple  will  vest  in  him,  without  the  word  **  heirs  "  or 
**  successors  '*  in  the  grant;  partly  from  prerogative  royal,  and  partly  from 
a  reason  similar  to  the  last,  becanse  the  king  in  judgment  of  law  never 
dies.  But  the  general  rule  is,  that  the  word  **  heirs  ' '  is  necessary  to  create 
an  estate  of  inheritance. 

LIMITED  FEES. 

II.  We  are  next  to  consider  limited  fees,  or  such  estates  of  inheri- 
tance as  are  clogged  and  confined  with  conditions,  or  qualifications,  of  any 
sort.  And  these  we  may  divide  into  two  sorts :  1,  Qualified,  or  base  fees; 
and,  2,  Fees  conditional ,  so  called  at  the  common  law ;  and  afterwards 
leeR'tailf  in  consequence  of  the  statute  de  donis. 

BA8E  FEES. 

1.  A  base,  or  qualified  fee,  is  such  a  one  as  hath  a  qualification  sub- 
joined thereto,  and  which  must  be  determined  whenever  the  qualification 
annexed  to  it  is  at  an  end.  As,  in  the  case  of  a  grant  to  A.  and  his  heirs, 
tenants  of  the  manor  of  Dale;  in  this  instance,  whenever  the  heirs  of  A. 
cease  to  be  tenants  of  that  manor,  the  grant  is  entirely  defeated.  This 
estate  is  a  fee,  because  by  possibility  it  may  endure  forever  in  a  man  and 
his  heirs ;  yet  as  that  duration  depends  upon  the  concurrence  of  collateral 
circumstances,  which  qualify  and  debase  the  purity  of  the  donation,  it  is 
therefore  a  qualified  or  base  fee. 
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CONDITIONAL  FRE8. 

2.  A  conditional  fee,  at  the  common  law,  waa  a  fee  restrained  to 
.some  particular  heirs,  exclusive  of  others ;  as  to  the  heirs  of  a  man's  body, 
by  which  only  his  lineal  descendants  were  admitted,  in  exclusion  of  col-' 
lateral  heirs ;  or  to  the  heirs-ma^  of  hU  body,  in  exclusion  both  of  collat- 
erals, and  lineal  females  also.  It*was  called  a  conditional  fee,  by  reason 
of  the  condition  expressed  or  implied  in  the  donation  of  it,  that  if  the 
donee  died  without  such  particular  heirs,  the  land  should  revert  to  the 
deuor.  For  this  was  a  condition  annexed  by  law  to  all  grants  whatso- 
ever; that,  on  failure  of  the  heirs  specified  in  the  grant,  the  grant  should 
be  at  an  end,  and  the  land  return  to  its  ancient  proprietor. 

Now,  with  regard  to  the  condition  annexed  to  these  fees  by  the  com- 
mon law,  our  ancestors  held,  that  such  a  gift  (to  a  man  and  the  heirs  of 
his  body)  was  a  gift  upon  condition,  that  it  should  revert  to  the  donor  if 
the  donee  had  no  heirs  of  liis  body ;  but,  if  he  had,  it  should  then  remain 
to  the  donee.  They  therefore  called  it  a  fee-simple,  on  condition  that  he 
had  issue.  Now,  we  must  observe,  that,  when  any  condition  is  performed, 
it  is  thenceforth  entirely  gone ;  and  the  thing  to  which  it  was  before 
annexed  becomes  absolute,  and  wholly  unconditional.  So  that,  as  soon 
as  the  grantee  had  any  issue  born,  his  estate  was  supposed  to  become 
absolute,  by  the  performance  of  the  condition ;  at  least,  for  these  three 
purposes :  1,  To  enable  the  tenant  to  aliene  the  land,  and  thereby  to  bar 
not  only  his  own  issue,  but  also  the  donor  of  his  interest  in  the  reversion. 
2,  To  subject  him  to  forfeit  it  for  treason ;  which  he  could  not  do,  till 
issue  bom,  longer  than  for  his  own  life ;  lest  thereby  the  inheritance  of 
the  issue,  and  reversion  of  the  donor,  might  have  been  defeated.  3,  To 
em]»ower  him  to  charge  the  land  with  rents,  commons,  and  certain  other 
encumbrances,  so  as  to  bind  his  issue.  And  this  was  thought  the  more 
reasonable,  because,  by  the  birth  of  issue,  the  possibility  of  the  donor's 
reversion  was  rendered  more  distant  and  precarious:  and  his  interest 
seems  to  have  been  the  only  one  which  the  law,  as  it  then  stood,  was 
solicitous  to  protect;  without  nmch  regard  to  the  right  of  succession 
intended  to  be  vested  in  the  issue.  However,  if  the  tenant  did  not  in  fact 
aliene  the  land,  the  course  of  descent  was  not  altered  by  this  performance 
of  the  condition ;  for  if  the  issue  had  afterwards  died,  and  then  the  tenant, 
or  original  grantee,  had  died,  without  makins: any  alienation,  the  land,  by 
the  terms  of  tlie  donation,  could  descend  to  none  but  the  heirs  of  his  body, 
and  therefore,  In  default  of  them,  must  have  reverted  to  the  donor.  For 
which  reason,  in  order  to  subject  the  lands  to  the  ordinary  course  of 
descent,  the  donees  of  these  conditional  fee-simples  took  care  to  aliene  as 
soon  as  they  had  performed  the  condition  by  having  issue ;  and  afterwards 
repurchased  the  lands,  which  gave  them  a  fee-simple  absolute,  that 
would  descend  to  the  heirs  in  general,  according  to  the  course  of  the  com- 
mon law. 

The  nobility,  who  were  willing  to  perpetuate  their  possession  in  their 
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own  families,  to  put  a  stop  to  this  practice,  procured  the  statute  of  West- 
minster the  second  (commonly  called  the  statute  de  donis  conditionalibtu) 
to  be  made ;  which  paid  a  greater  regard  to  the  private  will  and  intentions 
of  the  donor,  than  to  the  propriety  of  such  intentions,  or  any  public  con- 
siderations whatsoever.  This  statute  revived  in  some  sort  the  antient 
feodal  restraints  which  were  originally  laid  on  alienations,  by  enacting, 
that  from  thenceforth  the  will  of  the  donor  be  observed ;  and  that  the 
tenements  so  given  (to  a  man  and  the  heirs  of  his  body)  should  at  all 
events  go  to  the  issue,  if  there  were  any ;  or,  if  none,  should  revert  to 
the  donor. 

K8TATEM-TAIL. 

Upon  the  construction  of  this  act  of  parliament,  the  judges  determined 
that  the  donee  had  no  longer  a  conditional  fee-simple,  which  became 
absolute  and  at  his  Own  disposal  the  instant  any  issue  was  born ;  but  they 
divided  the  estate  into  two  parts,  leaving  in  tlie  donee  a  new  kind  of  par- 
ticular estate,  which  they  denominated  a  fee-tail;  and  investing  in  the 
donor  the  ultimate  fee-simple  of  the  land,  expectant  on  the  failure  of 
issue ;  which  expectant  estate  is  what  we  now  call  a  reversion. 

Having  thus  shown  the  original  of  estates-tail,  I  now  proceed  to  con- 
sider what  things  may,  or  may  not,  be  entailed  under  the  statute  de  dofiis. 
Tenements  is  the  only  word  used  in  the  statute :  and  this  Sir  Edward  Coke 
expounds  to  comprehend  all  corporeal  hereditaments  whatsoever;  and 
also  all  incorporeal  hereditaments  which  savour  of  the  realty,  that  is, 
which  issue  out  of  corporeal  ones,  or  which  concern,  or  are  annexed  to, 
or  may  be  exercised  within  the  same ;  as  rents,  estovers,  commons,  and 
the  like.  Also  offices  and  dignities,  which  concern  lands,  or  have  relation 
to  fixed  and  certain  places,  may  be  entailed.  But  mere  personal  chattels, 
which  savour  not  at  all  of  the  realty,  cannot  be  entailed.  Neither  can  an 
office,  which  merely  relates  to  such  personal  chattels;  nor  an  annuity, 
whicli  charges  only  the  person,  and  not  the  lands,  of  the  grantor.  But  in 
these  last,  if  granted  to  a  man  and  the  heirs  of  his  body,  the  grantee  hath 
still  a  fee-conditional  at  common  law,  as  before  the  statute;  and  by  his 
alienation  (after  issue  born)  may  bar  the  heir  or  reversioner.  An  estate 
to  a  man  and  his  heirs  for  another's  life  cannot  be  entailed :  for  this  is 
strictly  no  estate  of  inheritance,  (as  will  appear  liereafter,)  and  therefore 
not  within  the  statute  de  donis.  Neither  can  a  copyhold  estate  be  entaile<l 
by  virtue  of  the  statute;  for  that  would  tend  to  encroach  upon  and  restrain 
the  will  of  the  lord ;  but,  by  the  special  custom  of  the  manor,  a  copyhold  may 
be  limited  to  the  heirs  of  the  body ;  for  here  the  custom  ascertains  and 
interprets  the  lord's  will. 

KfrrATES-TAlL.    «ENEBAL  AND  SPECIAL. 

Next,  as  to  the  several  species  of  estates-tail,  and  how  they  are  respec- 
tively created.  Estates-tail  are  either  general  or  special.  Tail-general  is 
where  lands  and  tenements  are  given  to  one,  and  the  heirs  of  his  body 
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begotten:  which  is  called  tail-general,  because,  how  often  soever  such 
donee  in  tail  be  married,  his  issue  in  general  by  all  and  every  such  mar- 
riage is,  in  successive  order,  capable  of  inheriting  the  estate-tail  perjor- 
mam  doni.  Tenant  in  tail  special  is  where  the  gift  is  restrained  to  certain 
heirs  of  the  donee's  body,  and  does  not  go  to  all  of  them  in  general.  And 
this  may  happen  several  ways.  I  shall  instance  in  only  one ;  as  where 
lands  and  tenements  are  given  to  a  man  and  the  heirs  of  his  bodyf  on  Mary 
his  now  wife  to  he  begotten:  here  no  issue  can  inherit  but  such  special  issue 
as  is  engendered  between  them  two ;  not  such  as  the  husband  may  have 
by  another  wife ;  and  therefore  it  is  called  special  tail.  And  here  we  may 
observe,  that  the  words  of  inheritance  (to  him  and  his  heirs)  give  him  an 
estate  in  fee ;  but  they  being  heirs  to  be  by  him  begoiien^  this  malces  it  a 
fee-tail;  and  the  person  being  also  limited,  on  whom  such  heirs  shall  be 
begotten,  (viz.,  Mary  his  present  wife^)  this  makes  it  a  fee-tail  special. 

Estates,  in  general  and  special  tail,  are  further  diversified  by  the  dis- 
tinction of  sexes  in  such  entails ;  for  both  of  them  may  either  be  in  tail 
male  or  ttiW  female.  As  if  lands  be  given  to  a  man  dm^  h\%  heirs-male  of 
his  body  begotten,  tiiis  is  an  estate  in  tail  male  general ;  but  if  to  a  man  and 
the  heirs-/ema/«  of  his  body  on  his  present  wife  begotten,  this  is  an  estate 
tail  female  special.  And,  in  case  of  an  entail  male,  the  heirs- female  shall 
never  inherit,  nor  any  derived  from  them ;  nor  h  converso,  the  heirs-male, 
in  case  of  a  gift  in  tail  female. 

W0KD8  OF  PROCREATION  NE€KS8ART. 

As  the  word  heirs  is  necessary  to  create  a  fee,  so  in  further  limitation 
of  the  strictness  of  the  feodal  donation,  the  word  body^  or  some  other  words 
of  procreation,  are  necessary  to  make  it  a  fee-tail,  and  ascertain  to  what 
heirs  in  particular  the  fee  is  limited.  If  therefore,  either  the  words  of 
inheritance,  or  words  of  procreation,  be  omitted,  albeit  the  others  are 
inserted  in  the  grant,  this  will  not  make  an  estate-tail.  As,  if  the  grant 
be  to  a  man  and  his  issue  of  his  body,  to  a  man  and  his  seed,  to  a  man  and 
his  children  or  offspring;  all  these  are  only  estates  for  life,  there  wanting 
the  words  of  inheritance,  his  heirs.  So,  on  the  other  hand,  a  gift  to  a 
man,  and  his  heirs  male  or  female,  is  an  estate  in  fee-simple,  and  not  in 
fee-tail:  foi^ there  are  no  words  to  ascertain  the  body  out  of  which  they 
shall  issue.  Indeed,  in  last  wills  and  testaments,  wherein  greater  indul- 
gence is  allowed,  an  estate- tail  may  be  created  by  a  devise  to  a  man  and 
his  seed,  or  to  a  man  and  his  heirs-male;  or  by  other  irregular  modes  of 
expression. 


FRANKHARRIAeR. 

There  is  still  another  species  of  entailed  estates,  now  indeed  prrawn 

out  of  use,  yet  still  capaoie  ol  suosistmg  m  law;  which  are  estates  in 

W  HSero  maritagio,  or  frankmarriage.    These  are  defined  to  be,  where  tene- 

1  ments  are  given  by  one  man  to  another,  together  with  a  wife,  who  is  the 

/\  daughter  or  cousin  of  fehe  donor,  to  hold  in  frankmarriage.    Now,  by  such 


\ 


136  OF  FREEHOLD  ESTATES.  [Book  II. 

f^ift,  though  nothing  but  the  word  frankmarriage  is  expressed,  the  donees 
shall  have  the  tenements  to  them  and  the  heirs  of  their  two  bodies  begot- 
ten; that  is,  tliey  are  tenants  in  special  tail.  For  tliis  one  word, /rani- 
marriage,  does  ex  vi  termini  not  only  create  an  inheritance,  like  the  word 
frankalmoign^  but  likewise  limits  that  inheritance ;  supplying  not  only 
words  of  descent,  but  of  procreation  also.  Such  donees  in  frankmarriage 
are  liable  to  no  service  but  fealty;  for  a  rent  reserved  thereon  is  void; 
imtil  the  fourth  degree  of  consanguinity  be  past  between  the  issues  of  tlie 
donor  and  donee. 

INCIDENTS  TO  A  TENANCY  IN  TAIL. 

Tlw  incidents  to  a  tenancy  in  tail,  under  the  statute  Westm.  2,  are 
chiefly  these:  1,  That  a  tenant  in  tail  may  commit  i£;ri8^^  on  the  estate- 
tail,  by  felling  timber,  pulling  down  houses,  or  the  like,  without  being 
impeached,  or  called  to  account  for  the  same.  2,  That  the  wife  of  the 
tenant  in  tail  shall  have  her  doiver^  or  thirds,  of  the  estate-tail.  3,  That 
the  husband  of  a  female  tenant  in  tail  may  be  tenant  by  the  courtesy oi  the 
estate  tail.  4,  That  an  estate-tail  may  be  barred,  or  destroyed  by  a  fine, 
by  a  common  recovery,  or  by  lineal  warranty  descending  with  assets  to 
the  heir.    All  which  will  hereafter  be  explained  at  large. 

GRIEVANCES  ARISING  FROM  THESE  ESTATES. 

Thus  much  for  the  nature  of  estates-tail ;  the  establishment  of  which 
family  law  (as  it  is  properly  styled  by  Pigott)  occasioned  infinite  diffi- 
culties and  disputes.  Children  grew  disobedient  when  they  knew  they 
could  not  be  set  aside :  farmers  were  ousted  of  their  leases  made  by 
tenants  in  tail ;  for,  if  such  leases  had  been  valid,  then  under  colour  of 
long  leases  the  issue  nnght  have  been  virtually  disinherited:  creditors 
were  defrauded  of  their  debts ;  for  if  a  tenant  in  tail  could  have  charged 
his  estate  with  their  payment,  he  might  also  have  defeated  his  issue,  by 
mortgaging  it  for  as  much  as  it  was  worth :  innumerable  latent  entailfl 
were  produced  to  deprive  purchasers  of  the  lands  they  had  fairly  bought; 
of  suits  in  consequence  of  which  our  ancient  books  are  full ;  and  treasons 
were  encouraged;  as  estates-tail  were  not  liable  to  forfeiture  longer  than 
for  the  tenant's  life.  So  that  they  were  justly  branded  as  the  source  of 
new  contentions,  and  misc^hiefs  unknown  to  the  common  law ;  and  almost 
universally  considered  as  the  cqmmon  grievance  of  the  realm.  But  as  the 
nobility  were  always  fond  of  this  statute,  because  it  preserved  their 
family  estates  from  forfeiture,  there  was  little  hope  of  procuring  a  repeal 
v  by  the  legislature,  and  therefore,  by  the  contrivance  of  an  active  and 
'  politic  prince,  a  method  was  devised  to  evade  it. 

THE  REMEDY— COMMON  RECOVERIES. 

'  *  About  two  hundred  years  intervened  between  the  making  of  the 
statute  de  donis,  and  the  application  of  common  recoveries  to  this  intent, 
in  the  twelfth  year  of  Edward  IV. ;  which  were  then  openly  declared  by 
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the  judges  to  be  a  sufficient  bar  of  an  estate-tail.  Wbat  common  recov- 
eries are,  both  m  their  nature  and  consequences,  and  why  they  are 
allowed  to  be  a  bar  to  the  estate-tail,  must  be  reserved  to  a  subsequent 
inquiry.  At  present  I  shall  only  say,  that  they  are  fictitious  proceedings, 
introduced  by  a  kind  of  piu  fraus,  to  elude  the  statute  de  donia,  which  was 
found  so  intolerably  mischievous,  and  which  yet  one  branch  of  the  legis- 
lature would  not  then  consent  to  repeal :  and  that  these  recoveries,  how- 
ever clandestinely  introduced,  are  now  become  by  long  use  and  acqui- 
escence a  most  common  assurance  of  lands;  and  are  looked  upon  as  the 
legal  mode  of  conveyance,  by  which  tenant  in  tail  may  dispose  of  his 
lauds  and  tenements ;  so  that  no  court  will  suffer  them  to  be  shaken  or 
reflected  on,  and  even  acts  of  parliament  have  by  a  sidewind  countenanced 
and  established  them. 

OTHER  LIMITATIONS. 

This  expedient  having  greatly  abridged  estates-tail  with  regard  to 
their  duration,  others  were  soon  invented  to  strip  them  of  other  privileges. 
The  next  that  was  attacked  was  the  freedom  from  forfeitures  for  treason. 
For,  notwithstanding  the  large  advances  made  by  recoveries,  in  the  com- 
pass of  about  threescore  years,  towards  unfettering  these  inheritances,  and 
thereby  subjecting  the  lands  to  forfeiture,  the  rapacious  prince  then  reign- 
ing, finding  them  frequent^'  resettled  in  a  similar  manner  to  suit  tlie 
convenience  of  families,  had  address  enough  to  procure  a  statute  whereby 
all  estates  of  inlieritance  (under  which  general  words  estates-tail  were 
covertly  included)  are  desclared  to  be  forfeited  to  the  king  upon  any  con- 
viction of  high  treason.  ,  • 

The  next  attack  which  they  suffered  in  order  of  time,  was  by  the 
statute  32  Hen.  VIII.  c.  28,  whereby  certain  leases  made  by  tenants  in 
tail,  which  do  not  tend  to  the  prejudice  of  the  issue,  were  allowed  to  be 
good  in  law,  and  to  bind  the  issue  in  tail.  But  they  received  a  more 
violent  blow,  in  the  same  session  of  parliament,  by  the  construction  put 
upon  tlie  statute  of  fines  by  the  statute  32  Hen.  VIII.  c.  36,  which  declares 
a  fine  duly  levied  by  tenant  in  tail  to  be  a  complete  bar  to  him  and  his 
heirs,  and  all  other  persons  claiming  under  such  entail. 

Lastly,  by  a  statute  of  the  succeeding  year,  all  estates-tail  are  ren- 
dered liable  to  be  charged  for  payment  of  debts  due  to  the  king  by  record 
or  special  contract;  as  since,  by  the  bankrupt  law,  they  are  also  subjected 
to  be  sold  for  the  debts  contracted  by  a  bankrupt.  And,  by  the  construc- 
tion put  on  the  statute  43  Eliz.  c.  4,  an  appointment  by  tenant  in  tail  of 
the  lands  entailed,  to  a  charitable  use,  is  good  without  fine  or  recovery. 

Estates-tail,  being  thus  by  degrees  unfettered,  are  now  reduced  again 
to  almost  the  same  state,  even  before  issue  bom,  as  conditional  fees  were 
in  at  common  law,  after  the  condition  was  performed,  by  the  birth  of 
issue.  For,  first,  the  tenant  in  tail  is  now  enabled  to  aliene  his  lands  and 
tenements,  by  fine,  by  recovery,  or  by  certain  other  means ;  and  thereby 
to  defeat  the  interest  as  well  of  his  own  issue,  though  unborn,  as  also  of 
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the  reversioner,  except  in  tlie  case  of  the  crown ;  secondly,  he  is  now 
liable  to  forfeit  them  for  high  treason;  and  lastly,  he  may  charge  them 
with  reasonable  leases,  and  also  with  such  of  his  debts  as  are  due  to  the 
crown  on  specialties,  or  have  been  contracted  with  his  fellow-subjects  in 
a  course  of  extensive  commerce . 


CHAPTER  VIII. 

OF  FREEHOLDS,  NOT  OF  INHERITANCE. 

110-14:0. 

We  are  next  to  discourse  of  such  estates  of  freehold  as  are  not  of  inher- 
itance JauJU5a£j^£fiJ2fllX'     'A.nd  of  these  estates  for  life,  some  are  conven- 
tionalf  or  expressly  created  by  the  act  of  the  parties ;  others  merel]^^m{^ 
or  created  by  construction  and  operation  of  law.    We  will  consider  them 
both  in  their  order.  ^*»N,i»#BB»i"«***"*** 

I  B8TATKS  FOB  LIVE. 

I  1.  Estates  for  life,  expressly  created  by  deed  or  grant,  (which  alone 

*  are  properly  conventional,)  are  where  a  lease  is  made  of  lands  or  tene- 
ments to  a  man,  to  hold  for  the  term  of  his  own  life,  or  for  that  of  any  other 
person,  or  for  more  lives  than  one ;  in  any  of  which  cases  he  is  styled 
tenant  for  life ;  only  when  he  holds  the  estate  by  the  life  of  another,  he  is 
usually  called  tenant  pur  aute)*  vie.  These  estates  for  life  are,  like  inheri- 
tances, of  feodal  nature;  and  were  for  some  time,  the  highest  estate  that 
any  man  could  have  in  a  feud,  which  (as  we  have  before  seen)  was  not  in 
its  original  hereditary.  They  are  given  or  conferred  by  the  same  foedal 
rights  and  solemnities,  the  same  investiture  or  livery  of  seisin,  as  fees 
themselves  are ;  and  they  are  held  by  fealty,  if  demanded,  and  such  con- 
ventional rents  and  services  as  the  lord  or  lessor,  and  his  tenant  or  lessee, 
have  agreed  on. 

Estates  for  life  may  be  created,  not  only  by  the  express  words  before 
mentioned,  but  also  by  a  general  grant,  without  defining  or  limiting  any 
specific  estate.  As,  if  one  grants  to  A  B  the  manor  of  Dale,  this  makes  him 
tenant  for  life.  For  though, as  there  are  no  words  of  inheritance  or  heirs  men- 
tioned in  the  grant,  it  cannot  be  construed  to  be  a  fee,  it  shall  however  be 
construed  to  be  as  large  an  estate  as  the  words  of  the  donation  will  bear, 
and  therefore  an  estate  for  life.  Also  such  a  grant  at  large,  or  a  grant  for 
a  term  of  life  generally,  shall  be  construed  to  be  an  estate  for  the  life  of 
the  grantee ;  in  case  the  grantor  hath  authority  to  make  such  grant :  for  an 
estate  for  a  man's  own  life  is  more  beneficial  and  of  a  higher  nature  than 
for  any  other  life :  and  the  rule  of  law  is,  that  all  grants  are  to  be  taken 
most  strongly  against  the  grantor,  unless  in  the  case  of  the  king. 
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Such  estates  for  life  will,  generally  speaking,  endure  as  long  ai^  the 
life  for  which  they  are  granted :  but  there  are  some  estates  for  life,  which 
may  determine  upon  future  contingencies,  before  the  life,  for  which  they 
are  created,  expires.  As,  if  an  estate  be  granted  to  a  woman  during  her 
widowhood,  or  to  a  man  until  he  be  promoted  to  a  benefice ;  in  these,  and 
similar  cases,  whenever  the  contingency  happens,  when  the  widow  mar- 
ries, or  when  the  grantee  obtains  a  benefice,  the  respective  estates  are 
absolutely  determined  and  gone.  Yet  while  they  subsist,  they  are  recJs- 
oned  estates  for  life;  because,  the  time  for  which  they  will  endure  being 
uncertain,  they  may  by  possibility  last  for  life,  if  the  contingencies  upon 
which  they  are  to  determine  do  not  sooner  happen.  And  moreover,  in 
case  an  estate  be  granted  to  a  man  for  his  life,  generally,  it  may  also  de- 
termine by  his  civil  death :  as  if  he  enters  into  a  monastery,  whereby  he  is 
dead  in  law :  for  which  reason  in  conveyances  the  grant  is  usually  made 
**  for  the  term  of  a  man's  natural  life;  *'  which  can  only  determine  by  his 
natural  death. 

INCIDGXTH  TO  AN  KgTATK  FOB  LIFE. 

The  incidents  to  an  estate  for  life  are  principally  the  following ;  which 
are  applicable  not  only  to  that  species  of  tenants  for  life,  which  are  ex- 
pressly created  by  deed ;  but  also  to  those  which  are  created  by  act  and 
operation  of  law. 

E8TOTBB8. 

1.  Every  tenant  for  life,  unless  restrained  by  covenant  or  agreement, 
may  of  common  right  take  upon  the  land  demised  to  him  reasonable 
estovers  or  holes.  For  he  hath  a  right  to  the  full  enjoyment  and  use  of  the 
land,  and  all  its  profits,  during  his  estate  therein.  But  he  is  not  permitted 
to  cut  down  timber,  or  to  do  other  waste  upon  the  premises :  for  the  de- 
struction of  such  things  as  are  not  the  temporary  profits  of  the  tenement  is 
not  necessary  for  the  tenant's  complete  enjoyment  of  his  estate ;  but  tends 
to  tlie  permament  and  lasting  loss  of  the  person  entitled  to  the  inheri- 
tance. 

EHBLKHENT8. 

2.  Tenant  for  life,  or  his  representatives,  shall  not  be  prejudiced  by 
any  sudden  determination  of  his  estate,  because  such  a  determination  is 
contingent  and  uncertain.  T^erefQre  if  a  tpnant  for  his  own  life  sows  th^ 
lands,  and  dies  before  harvest,  his  ^xpcutors  sliall  have  the  emblements^ 
or  profits  c^  th^.ctpp ;  for  the  estate  was  determined  by  the  act  of  God,  andit^ 
is  a  maxim  in  the  law,  that  actus  Dei  nemini  facit  injuriam.  The  repre- 
sentatives, therefore,  of  the  tenant  for  life  shall  have  the  emblements  to 
compensate  for  the  labour  and  expense  of  tilling,  manuring,  and  sowing 
the  lands;  and  also  for  the  encouragement  of  husbandry,  which  being  a 
public  benefit,  tending  to  the  increase  and  plenty  of  provisions,  ought  to 
have  the  utmost  security  and  privilege  that  the  law  can  give  it.  Where- 
fore by  the  feodal  law,  if  a  tenant  for  life  died  between  the  beginning  of 
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September  and  the  end  of  February,  the  lord,  who  was  entitled  to  the 
reversion,  was  also  entitled  to  the  profits  of  the  whole  year;  but  if  he  died 
between  the  beginning  of  March  and  the  end  of  August,  the  heirs  of  the 
tenant  received  the  whole.  From  hence  our  law  of  emblements  seems  to 
have  been  derived,  but  with  very  considerable  improvements.  So  it  is 
also,  if  a  man  be  tenant  for  the  life  of  another,  and  cestuy  que  vtV,  or  he  on 
whose  life  the  land  is  held,  dies  after  the  corn  is  sown,  the  tenant  pur 
auter  vie  shall  have  the  emblements.  The  same  is  also  the  rule,  if  a  life- 
estate  be  determined  by  the  act  of  law.  Therefore  if  a  lease  be  made  to 
husband  and  wife  during  coverture,  (which  gives  them  a  determinable  estate 
for  life,)  and  the  husband  sows  the  land,  and  afterwards  thev  are  divorced 
a  vinculo  matrimonii ^  the  husband  shall  have  the  emblements  in  this  case ; 
for  the  sentence  of  divorce  is  the  act  of  law.  But  if  an  estate  for  life  be 
determined  by  the  tenant's  own  act,  (ashy  forfeiture  for  waste  committed; 
or,  if  a  tenant  during  widowhood  thinks  proper  to  marry,)  in  these,  and 
similar  cases,  the  tenants,  having  thus  determined  the  estate  by  their  own 
acts,  shall  not  be  entitled  to  take  the  emblements.  The  doctrine  of  emble- 
ments extends  not  only  to  com  sown,  but  to  roots  planted,  or  other  annual 
artificial  profit,  but  it  is  otherwise  of  fruit-trees,  grass,  and  the  like; 
which  are  not  planted  annually  at  the  expense  and  labour  of  the  tenant, 
but  are  either  a  permanent  or  natural  profit  of  the  earth.  For  when  a 
man  plants  a  tree,  he  cannot  be  presumed  to  plant  it  in  contemplation  of 
any  present  profit;  but  merely  with  a  prospect  of  its  being  useful  to  him- 
self in  future,  and  to  future  successions  of  tenants. 

INCIDENTK  RKLATINO  TO  ITNDKB-TKNANT8. 

3.  A  third  incident  to  estatejs  for  life  relates  to  the  under-tenants,  or 
lessees.  For  they  have  the  same,  nay,  greater  indulgences  than  the 
lessors,  the  original  tenants  for  life.  The  same;  for  the  law  of  estovers 
and  emblements  with  regard  to  the  tenant  for  life,  is  also  law  with  regard 
to  his  under-tenant,  who  represents  him  and  stands  in  his  place:  and 
greater ;  for  in  those  cases  where  tenant  for  life  shall  not  have  the  emble- 
ments, because  the  estate  determines  by  his  own  act,  the  exception  shall 
not  reach  his  lessee,  who  is  a  third  person.  As  in  the  case  of  a  woman 
who  holds  durante  riduitate;  her  taking  husband  is  her  own  act,  and  there- 
fore deprives  her  of  the  emblements;  but  if  she  leases  her  estate  to  an 
under-tenant,  who  sows  the  land,  and  she  then  marriep,  this  iier  act  shall 
not  deprive  the  tenant  of  his  emblements,  vfho  is  a  stranger,  and  could  not 
prevent  her.  The  lessees  of  tenants  for  life  had  also  at  the  common  law 
another  most  unreasonable  advantage ;  for  at  the  death  of  their  lessors, 
the  tenants  for  life,  these  under-tenants  might  if  they  pleased  quit  the 
premises,  and  pay  no  rent  to  anybody  for  the  occupation  of  the  land  since 
the  last  quarter-day,  or  other  day  assigned  lor  payment  of  rent.  To  rem- 
edy which  it  is  now  enacted  that  the  executors  or  administrators  of  tenant 
for  life,  on  whose  death  any  lease  determined,  shall  recover  of  the  lessee 
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a  ratable  proportion  of  rent  from  the  last  day  of  payment  to  the  death  of 
such  lessor. 

TKNAN9Y  IN  TAIL  AFTEB  P088IBILITT  OF  ISSUE  EXTINCT. 

II.  The  next  estate  for  life  is  of  the  legal  kind,  as  contra-distinguished 
from  conventional,  viz.,  that  of  a  tenant  in  tailjifter  possibility  ofjsaue  ex- 
tinct.   This  happens  where  one  is  tenant^  \p  t^pec^al  tail;  and  a  person^ 
from  whose  body  the  issue  was  to  aprina^di^a  wjthn^t  i«f^i|ft ;  or,  having 
leTl  issue,  that  issue  becomes  ^xtiTj^^t-.  in  either  q^tji£8e_ca8egjiie-ajurvivr^ 
Tng  tenant  in  special  tail  becomes  tenanVJTirtmT  aftftr  pfflpjbi li_ty  iiliaaufi^ 
extinct.    As  where  one  has  an  esCate  to  him  and  his  heirs  on  the  body  of 
his  present  wife  to  be  begotten,  and  the  wife  dies  without  issue ;  in  this 
case  the  man  has  an  estate  tail,  which  cannot  possibly  descend  to  any  one ; 
and  therefore  the  law  makes  use  of  this  long  periphrasis,  as  absolutely 
necessary  to  give  an  adequate  idea  of  his  estate.    For  if  it  had  called  him 
barely  tenant  in  fee-tail  special^  that  would  not  have  distinguished  him 
from  others ;  and  besides,  he  has  no  longer  an  estate  of  inheritance  or  fee, 
for  he  can  have  no  heirs  capable  of  taking  per  formam  doni.    Had  it  called 
him  tenant  in  tail  without  iasuie,  this  had  only  related  to  the  present  fact, 
and  would  not  have  excluded  the  possibility  of  future  issue.  Had  he  been 
styled  tenant  in  tail  without  possibility  of  issue,  this  would  exclude  time 
past  as  well  as  present,  and  he  might  under  this  description  never  have 
had  any  possibility  of  issue.  No  definition  therefore  could  so  exactly  mark 
him  out,  as  this  of  tenant  in  tail  after  possibility  of  issue  extinct,  which 
(with  a  precision  peculiar  to  our  own  \aw)  not  only  takes  in  the  possibility 
of  issue  in  tail,  which  he  once  had,  but  also  states  that  this  possibility  is 
now  extinguished  and  gone. 

This  estate  must  be  created  by  the  act  of  God,  that  is,  by  the  death  of 
that  person  out  of  whose  body  the  issue  was  to  spring;  for  no  limitation, 
conveyance,  or  other  human  aqt  can  make  it.  For,  if  land  be  given  to  a 
man  and  bis  wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they  are 
divorced  a  vinculo  matrimonii,  they  shall  neither  of  tljem  have  this  estate, 
but  be  barely  tenants  for  life,  notwithstanding  the  inheritance  once  vested 
in  them.  A  possibility  of  issue  is  always  supposed  to  exist,  in  law,  unless 
extinguished  by  the  death  of  the  parties ;  even  though  the  donees  be  each 
of  them  an  hundred  years  old. 

This  estate  is  of  an  amphibious  nature,  partaking  partly  of  an  estate- 
tail,  and  partly  of  an  estate  for  life.  The  tenant  is,  in  truth,  only  tenant 
for  life,  but  with  many  of  the  privileges  of  a  tenant  in  tail ;  as  not  to  be 
punishable  for  waste,  etc. ;  or,  he  is  tenant  in  tail,  with  many  of  the 
restrictions  of  a  tenant  for  life ;  as  to  forfeit  his  estate  if  he  alienes  it  in 
fee-simple :  whereas  such  alienation  by  tenant  in  tail,  though  voidable  by 
the  issue,  is  no  forfeiture  of  the  estate  to  the  reversioner ;  who  is  not  con- 
cerned in  interest,  till  all  possibility  of  issue  be  extinct.  But,  in  general,  the 
law  looks  upon  this  estate  as  equivalent  to  an  estate  for  life  only ;  and,  as 
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such,  will  permit  this  tenant  to  exchange  his  estate  with  a  tenant  for  life, 
which  exchange  can  only  he  made,  as  we  shall  see  hereafter,  of  estates 
that  are  equal  in  their  nature. 

TKNANCY  BY  THE  ClIffTEST. 

I  IT.  Tenant  by  the  curtesy  of  England  is  where  a  man  marries  a  woman 
seised  of  an  estate  of  inheritance,  that  is,  of  lands  and  tenements  in  fee- 
simple  or  fee-tail,  and  has  by  her  issue,  born  alive,  which  was  capable  of 
inheriting  her  estate.  In  this  case,  he  shall,  on  the  death  of  his  wife, hold 
the  lands  for  his  life,  as  tenant  by  the  curtesy  of  England. 

As  soon  as  any  child  was  bom,  the  father  began  to  have  a  pennanent 
interest  in  the  lands,  he  became  one  of  the  pares  curtis,  did  homage  to  the 
lord,  and  was  called  tenant  by  the  curtesy  initiate,  and  this  estate  being 
once  .vested  in  him  by  the  birth  of  the  child,  was  not  suffered  to  determine 
by  the  subsequent  death  or  coming  of  age  of  the  infant. 

FOUB  RKQU18ITE8. 

There  are  four  requisites  necessary  to  make  a  tenancy  bv  the  curtesy : 
marriage,  a^sin  of  the  wifflp  issue,  and  death  of  the  wife.  1,  The  mar- 
riage  must  be  canonical  and  legal.  2,  The  seisin  of  the  wnfe  must  be  an 
actual  seisin,  or  possession  of  the  lands ;  not  a  bare  right  to  possess,  which 
is  a  seisin  in  law,  but  an  actual  possession,  which  is  a  seisin  in  deed.  And 
therefore  a  man  shall  not  be  tenant  by  the  curtesy  of  a  remainder  or  re- 
version. But  of  some  incorporeal  hereditaments  a  man  may  be  a  tenant 
by  the  curtesy,  though  there  have  been  no  actual  seisin  of  the  wife :  as  in 
case  of  an  advowson,  where  the  church  has  not  become  void  in  the  life- 
time of  the  wife:  which  a  man  may  hold  by  the  curtesy,  because  it  is  im- 
possible ever  to  have  actual  seisin  of  it,  and  impotentia  excusat  legem.  If 
the  wife  be  an  idiot,  the  husband  shall  not  be  tenant  by  the  curtesy  of  her 
lands;  for  the  king  by  prerogative  is  entitled  to  them,  the  instant  she 
herself  has  any  title :  and  since  she  could  never  be  rightfully  seised  of  the- 
lands,  and  the  husband's  title  depends  entirely  upon  her  seisin,  the  hus- 
band can  have  no  title  as  tenant  by  the  curtesy.  3,  The  issue  must  be 
born  alive.  The  issue  also  must  be  born  during  the  life  of  the  mother,  for 
if  the  mother  dies  in  labour,  and  the  Cspsarean  operation  is  performed,  the 
husband  in  this  case  shall  not  be  tenant  by  the  curtesy ;  because,  at  the 
instant  of  the  mother's  death,  he  was  clearly  not  entitled,  as  having  had  no 
issue  born,  but  the  land  decended  to  the  child  while  he  was  yet  in  his 
mother's  womb;  and  the  estate,  being  once  so  vested,  shall  not  afterwards 
be  taken  from  him.  In  gavel  kind  lands,  a  husband  may  be  tenant  by 
the  curtesy,  without  having  any  issue.  But  in  general  there  must  be 
issue  born :  and  such  issue  as  is  also  capable  of  inheriting  the  mother's 
estate.  Therefore  if  a  woman  be  tenant  in  tail  male,  and  hath  only  a 
daughter  born,  the  husband  is  not  thereby  entitled  to  be  tenant  by  the  cur- 
tesy ;  because  such  issue  female  can  never  inherit  the  estate  in  tail  male. 
And  this  seems  to  be  the  principal  reason  why  the  husband  cannot  be 
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tenant  by  the  curtesy  of  any  lands  of  which  the  wife  was  not  actually 
seised :  because,  in  order  to  entitle  himself  to  such  estate,  he  must  have 
begotten  issue  that  may  be  heir  to  the  wife :  but  no  one,  by  the  standing 
rule  of  law,  can  be  heir  to  the  ancestor  of  any  land,  whereof  the  ances- 
tor was  not  actually  seised;  and  therefore  as  the  husband  liath  never  be- 
gotten any  issue  that  can  be  heir  to  those  lands,  he  shall  not  be  tenant 
of  them  by  the  curtesy.  The  time  when  the  issue  was  bom  is  immiaterial, 
provided  it  were  during  the  coverture ;  for,  whether  it  were  before  or  af- 
ter the  wife's  seisin  of  the  lands,  whether  it  be  living  or  dead  at  the  time 
of  the  seisin,  or  at  the  time  of  the  wife's  decease,  the  husband  shall  be 
tenant  by  the  curtesy.  The  husband  by  the  birth  of  the  child  becomes 
(as  was  before  observed)  tenant  by  the  curtesy  initiate  and  may  do  manv 
acts  to  charge  the  lands,  but  his  estate  is  not  consuminate  till  the  death 
of  the  wife :  which  is  the  fourth  and  last  requisite  to  make  a  complete  ten- 
ant by  the  curtesy. 

I  '      TKJfANCT  IPC  DOWER^ 

J  li'T    Tenant  in  dowtr  is  where  the  husband  of  a  woman  is  seised  of  an 

estate  of  inheritance,  and  dies :  in  this  case,  the  wife  shall  have  the  third 
part  of  all  the  lands  and  tenements  whereof  he  was  seised  at  any  time  dur- 
ing the  coverture,  to  hold  to  herself  for  the  term  of  her  natural  life. 

In  treating  of  this  estate,  let  us,  first,  consider  who  may  be  endowed ; 
secondly,  of  what  she  may  be  endowed ;  thirdly,  the  manner  how  she  shall 
be  endowed;  and  fourthly,  how  dower  may  be  barred  or  prevented. 

WHO  HAT  RE  ENDOWED. 

Who  may  be  endowed.  She  must  be  the  actual  wife  of  the  party  at 
the  time  of  his  decease.  If  she  be  divorced  a  vinculo  matrimonii,  she  shall 
not  be  endowed ;  for  uhi  nullum  matrimonium.  xbi  nulla  dos.  But  a  divorce 
g  mensa  et  thoro  only  doth  not  destroy  the  dower;  no.  not  ^ven  for  adult- 
ery itseli  by  the  common  law.  Yet  now  by  the  statute  West.  2  if  a  woman 
"^  volunTarlly  leave^  cwiiicn  Ihe  law  calls  eloping  from)  her  husband,  and 
lives  with  an  adulterer,  she  shall  lose  her  dower,  unless  her  husband  be 
voluntarily  reconciled  to  her.  It  was  formerly  held,  that  the  wife  of 
an  idiot  might  be  endowed,  though  the  husband  of  an  idiot  could  not 
be  tenant  by  the  curtesy ;  but  as  it  seems  to  be  at  present  agreed,  upon 
principles  of  sound  sense  and  reason,  that  an  idiot  cannot  marry,  l)oing 
incapable  of  consenting  to  any  contract,  this  doctrine  cannot  now  take 
place.  An  alien  also  cannot  be  endowed,  unless  she  be  queen-consort; 
for  no  alien  is  capable  of  holding  lands. 

OF  WHAT  THE  Wll'K  HAY  BE  ENDOWED. 

2.  We  are  next  to  enquire  of  what  a  wife  may  be  endowed.  And  she  is 
now  by  law  entitled  to  be  endowed  of  all  lands  and  tenements,  of  which 
her  husband  was  seised  in  fee-simple  or  fee-tail,  at  any  time  during  the 
coverture;  and  of  which  any  issue,  which  she  might  have  had,  might  by 
possibility  have  been  heir.    Therefore,  if  a  man  seised  in  fee-simple  hath 
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a  son  by  his  first  wife,  and  after  marries  a  second  wife,  she  shall  be  en- 
dowed of  his  lands ;  for  her  issue  might  by  possibility  have  been  heir,  on 
the  death  of  the  son  by  the  former  wife.  But  if  there  be  a  donee  in  specrial 
tail  who  holds  lands  to  him  and  the  heirs  of  his  body  begotten  on  Jane 
his  wife ;  though  Jane  may  be  endowed  of  these  lands,  yet  if  Jane 
dies,  and  he  marries  a  second  wife,  that  second  wife,  shall  never 
be  endowed  of  the  lands  entailed ;  for  no  issue  that  she  could  have,  could 
by  any  possibility  inherit  them,  k  seisin  in  law  of  the  husband  will  be  as 
effectual  as  a  seisin  in  deed,  in  order  to  render  the  wife  dowable;  for  it  18 
not  in  the  wife's  power  to  bring  the  husband's  title  to  an  actual  seisin,  as 
it  is  in  the  husband's  to  do  with  regard  to  the  wife's  lands:  which  is  one 
reason  why  he  shall  not  be  tenant  by  the  curtesy  but  of  such  lands  whereof 
the  wife,  or  he  himself  in  her  right,  was  actually  seised  in  deed.  The 
seisinof  the  husband,  for  a  tran$itory  instant  onlyj  when  the  same  act  which 
gives  him  the  estate  conveys  it  also  out  of  him  again,  (as  where,  by  a  fine, 
land  is  granted  to  a  man,  and  he  immediately  renders  it  back  by  the  same 
fine,)  such  a  seisin  will  not  entitle  the  wife  to  dower:  for  the  land  was 
merely  in  transitu,  and  never  rested  in  the  husband,  the  grant  and  render 
being  one  continued  act.  But,  if  the  land  abides  in  him  for  the  interval  of 
but  a  single  moment,  it  seems  that  Hhe  wife  sh^ll  be  endowed  thereof. 
And,  in  short,  a  widow  may  be  endowed  of  all  her  husband's  lands,  tene- 
ments, and  hereditaments,  corporeal,  or  incorporeal,  under  the  restric- 
tions before  mentioned ;  unless  there  be  some  special  reason  to  the  con- 
trary. Thus  a 'Woman  shall  not  be  endowed  of  a  castle  built  for  defence 
of  the  realm :  nor  of  a  common  without  stint ;  for,  as  the  heir  would  then 
have  one  portion  of  this  common,  and  the  widow  another,  and  both  with- 
out stint,  the  common  would  be  doubly  stocked.  Copyhold  estates  are 
also  not  liable  to  dower,  b^ing  only  y^^^teH  at  {\\^  \nr7\*a  yill:  unless  by 
the  special  custom  of  the  manor,  in  which  case  it  is  usually  callgd  the 
wraow^s  tree  h^fKHtl."  But,  where  the  dower  is  allowable,  it  matters  not 
thougTTthe  husband  aliene  the  lands  during  the  coverture ;  for  he  alienes 
them  liable  to  dower. 

HANNKR  OF  ENDOWMENT. 

3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be  endowed.  There 
are  now  subsisting  four  species  of  dower;  1,  Dower  by  the  common  law; 
or  that  which  is  before  described.  2,  Dower  by  particular  ctistom;  as  that 
the  wife  should  have  half  the  husband's  lands,  or  in  some  places  tne  whole, 
and  in  some  only  a  quarter.  3,  Dower  ad  ostium  ecclesix:  which  is  where 
tenant  in  fee-simple  of  full  age,  openly  at  the  cJmrcli  door,  where  all  mar- 
riages were  formerly  celebrated,  after  affiance  made  and  troth  plighted 
between  them,  doth  endow  the  wife  with  the  whole,  or  such  quantity  as 
he  shall  please,  of  his  lands;  at  the  same  time  specifying  and  ascer- 
taining the  same :  on  which  the  wife,  after  her  husband's  death,  may  enter 
without  further  ceremony.  4,  Dower  ex  assensu  patris;  which  is  only  a 
species  of  dower  ad  ostium  ecclesise,  made  when  the  husband's  lather  is 
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wife  with 


alive,  and  the  son  bv^his  consent,  expressly  given,  endows 

parcel  of  his  father's  lands.    In  either  of  these  cases,  they  must  (to  pre- 

veiH  frauds)  be  made  in  facie  ecclestx  rt  ad  ostium  ecclesiss. 

EXDOWMEXT  BY  THE  COHIIOX  LAW. 

I  proceed  to  consider  the  method  of  endowment,  or  assigning  dower  by 
the  common  law,  which  is  now  the  only  usual  species.  It  was  provided,  first 
by  the  charter  of  Henry  I.,  and  afterwards  by  Magna  Carta,  that  the  widow 
shall  pay  nothing  for  her  marriage,  nor  shall  be  destrained  to  marry  afresh 
if  she  chooses  to  live  without  a  husband,  but  shall  not,  however,  marry 
against  the  consent  of  the  lord;  and  further,  that  nothing  shall  be  taken 
for  assignment  of  the  widow's  dowser,  but  that  she  shall  remain  in  her  hus- 
band*8  camtfil  mansion-house  for  forty  days  after  his  death,  during  which 
time  her  dowser  shall  be  assigned,  "yhese  forty  dava  arft  callfid  ^hft  wirlnw^a 
quarantine,  a  term  made  use  of  in  law^  to  signify  the  number  of  forty  davs. 
waetlier  applied  to  this  occasion  or  any  other.  The  particular  lands  to 
beheld  in  dower  must  be  assigned  by  tlie  heir  of  the  husband  or  his  guai'- 
dian,  not  only  for  the  sake  of  notoriety,  but  also  to  entitle  the  lord  of  the 
fee  to  demand  his  services  of  the  heir,  in  respect  of  the  lauds  so  holden. 
For  the  heir  by  this  entry  becomes  tenant  thereof  to  the  lord,  and  the 
w^idow  is  immediate  tenant  to  the  heir  by  a  kind  of  subinfeudation,  or  un- 
der-tenancy,  completed  by  this  investiture  or  assignment,  which  tenure 
may  still  be  created,  notwithstanding  the  statute  of  quia  emptores,  because 
the  heir  parts  not  with  the  fee-simple,  but  only  with  an  estate  for  life.  If 
the  heir  or  his  guardian  do  not  assign  her  dower  within  the  term  of  quaran- 
tine, or  do  assign  it  unfairly,  she  has.  her  remedy  at  law,  and  the  sheriff 
is  appointed  to  assign  it.  Or  if  the  heir  (being  under  age)  or  his  guardian 
assign  more  than  she  ought  to  have,  it  may  be  afterwards  remedied  by 
writ  of  admeasurement  of  dower.  If  the  thing  of  which  she  is  endowed  be 
divisible,  her  dower  must  be  set  out  by  metes  and  bounds ;  but  if  it  be  in- 
divisable,  she  must  be  endowed  specially,  as  of  the  third  presentation  to 
a  church,  the  third  toll-dish  of  a  mill,  the  third  part  of  the  profits  of  an 
office,  the  third  sheaf  of  tithe  and  the  like.        *. 

HOW  DOwAk  HA¥  be  BARBED. 

4.  How  dower  may  be  barred  or  prevented.  A  widow  may  be  barred 
of  her  dower  not  only  by  elopement,  divorce,  being  an  alien,  the  treason 
of  her  husband,  and  other  disabilities  before  mentioned,  but  also  by  de- 
taining the  title-deeds  or  evidences  of  the  estate  from  the  heir,  until  she 
restores  them :  and,  by  the  statue  of  Gloucester,  if  a  dowager  alienes 
the  land  assigned  her  for  dower,  she  forfeits  it  ipso  facto,  and  the  heir 
may  recover  it  by  action.  A  woman  also  may  be  barred  of  her  dower,  by 
levying  a  fine,  or  suffering  a  recovery  of  the  lands,  during  her  coverture. 
But  the  most  usual  method  of  barring  dowers  is  by  jointures,  as  regulated 

by  the  statute  27  Hen.  VIII.  c.  10. 
xo 
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JOINTURE. 

• 

A  jointure,  which ,  strictly  speaking,  signifies  a  joint  estate,  limited  to 
both  husband  and  wife,  but  in  common  acceptation  extends  also  to  a  sole 
estate,  limited  to  the  wife  only,  is  thus  defined  by  Sir  Edward  Coke:  **  a 
competent  livelihood  of  freehold  for  the  wife,  of  lands  and  tenemenU* ;  to 
take  effect,  in  profit  or  possession,  presently  after  the  death  of  the  hus- 
band, for  the  life  of  the  wife  "at  least."  But  then  these  four  requisites 
must  be  punctually  observed :  1,  The  jointure  must  take  effect  immedi- 
ately on  the  death  of  the  husband.  2,  It  must  be  for  her  own  life  at  least, 
and  not  pur  auter  vie,  or  for  any  term  of  years,  or  other  smaller  estate. 
3,  It  must  be  made  to  herself,  and  no  other  in  trust  for  her.  4,  It  must 
be  made,  and  so  in  the  deed  particularly  expressed  to  be  in  satisfaction  of 
her  whole  dower,  and  not  of  any  particular  part  of  it.  If  the  jointure  be 
made  to  her  after  marriage,  she  has  her  election  after  her  husband's  death, 
as  in  dower  ad  ostium  eccUsiie,  and  may  either  accept  it,  or  refuse  it  and 
.  betake  herself  to  her  dower  at  common  law ;  for  she  was  not  capable  of 
consenting  to  it  during  coverture.  And  if,  by  any  fraud  or  accident,  a 
jointure  made  before  marriage  proves  to  be  on  a  bad  title,  and  the  jointress 
is  evicted,  or  turned  out  of  possession,  she  shall  then  (by  the  provisions 
of  the  same  statute)  have  her  dower  |?ro  tanto  at  the  common  law. 

'  A  widow  may  enter  at  once,  witliout  any  formal  process,  on  her  joint- 
ure land,  as  she  also  might  have  done  on  dower  ad  ostium  eccUsix, 
which  a  jointure  in  many  points  resembles.  And  the  resemblance  was 
still  greater  while  that  species  of  dower  continued  in  its  primitive  state; 
whereas  no  small  trouble,  and  a  very  tedious  method  of  proceeding,  is  nec- 
essary to  compel  a  legal  assignment  of  dower.  And,  what  is  more,  thougki 
dower  be  forfeited  by  the  treason  of  the  husband,  yet  lands  settled  in  joint}* 
ure  remain  unimpeached  to  the  widow. 


•CHAPTER  IX. 

OF  ESTATES  LESS  THAN  FREEHOLD. 

i3©-if5a. 

Of  estates  that  are  less  than  freehold,  there  are  threj^gorts :  1,  £sta.te8 
for  Years ;    2,  Estates^at^nll ;    3,  Estates  by  sufferance. 

KSTATE  FOB  TEAB8. 

I.    An  estate  for  jiears^is  a  contract  fo^^e  possession  of  lands  or  tene- 
ments  for  some  determinate   period ;  and  it  takes  place  where  aman, 
letteth  them  to  anotlief  for  IK?  term  of  a  certain  number  ot  years*  agreed 
upon  between  the  iessor"~and^'the  lessee,  and  the  lessee  enters  thereon.    If 
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the  lease  be  but  for  half  a  year  or  a  quarter,  or  any  less  time,  this  lessee 
is  respected  as  a  tenant  for  years,  and  is  styled  so  in  some  legal  proceed- 
ings; a  year  being  the  shortest  term  which  the  law  in  this  case  takes 
notice  of.  And  this  may  not  improperly  lead  us  into  a  short  digression 
concerning  the  division  and  calculation  of  time  by  the  English  law. 

The  space  of  a  year  is  a  determinate  and  well-known  period,  consist- 
ing commonly  of  365  days ;  for  though  in  bissextile,  or  leap-years,  it  con- 
sists properly  of  366,  yet  by  the  statute  21  Hen.  III.  the  increasing  day  in 
the  leap-year,  together  with  the  preceding  day,  shall  be  accounted  for  one 
day  only. 

That  of  a  month  is  more  ambiguous,  there  being  in  common  use  two 
ways  of  calculating  months,  either  as  lunar, — consisting  of  twenty-eighA 
days,  the  supposed  revolution  of  the  moon,  thirteen  of  which  make  a  year 
— or  as  calendar  mouths  of  unequal  lengths,  according  to  the  Julian  divis- 
ion in  our  common  almanacs,  commencing  at  the  calends  of  each  month, 
whereof  in  a  year  there  are  only  twelve.  A  month  in  law  is  a  lunar  months 
or  twenty -eight  days,  unless  otherwise  expressed.  Therefore  a  lease  for 
'*  twelve  months  "  is  only  for  forty-eight  weeks ;  but  if  it  be  for  "  a  twelve- 
month ''  in  the  singular  number,  it  is  good  for  the  whole  year. 

In  the  space  of  a  day  all  the  twenty-four  hours  are  usually  reckoned, 
the  law  generally  rejecting  all  fractions  of  a  day,  in  order  to  aroixi  disputea, 
Therefore,  if  I  am  bound  to  pay  money  on  any  certain  day,  I  discharge 
the  obligation  if  I  pay  it  before  twelve  o'clock  at  night,  after  which  the 
following  day  commences. 

Every  estate  which  must  expire  at  a  period  certain  and  prefixed,  by 
whjuever'Tvorn^  Of^tlttid,  is  an^esTate  for  years!  XiicTnie'reTore  tlns^slate 
isT^requently  cdne(i~a~tferm,  iirihinm,  "Because  its  duration  or  continuance 
is  bounded,  limited,  and  determined:  for  every  such  estate  must  have  a 
certain  beginning  and  certain  end.  But  id  certum  estj  quod  cerium  reddi 
potest:  therefore  if  a  man  make  a  lease  to  another  for  so  many  years,  as  J. 
S.  shall  name,  it  is  a  good  lease  for  years;  for  though  it  is  at  present  un- 
certain, yet  when  J.  S.  hath  named  the  years,  it  is  then  reduced  to  a 
certainty.  If  no  dav  of  n^fy^Tpg^f^flmppt  is  named  in  the  ^ rftatinn  nf  thia 
estate,  it  begins  from  the  making  or  delivery  of  the  lease.  A  lease  for  so 
many  years  as  J .  ;§.  shall  live,  is  voia  irom  the  beginning ;  for  it  is  neither 
certain,  nor  can  ever  be  reduced  to  a  certainty,  during  the  continuance  of 
the  lease.  And  the  same  doctrine  holds,  if  a  parson  make  a  lease  of  his 
glebe  for  so  many  years  as  he  shall  continue  parson  of  Dale ;  for  this  is 
still  more  uncertain.  But  a  lease  for  twenty  or  more  years,  if  J.  S.  shall 
so  long  live,  or  if  he  should  so  long  continue  parson,  is  good :  for  there  is 
a  certain  period  fixed,  beyond  which  it  cannot  last ;  though  it  may  deter- 
mine sooner,  on  the  death  of  J.  S.,  or  his  ceasing  to  be  parson  there. 

We  have  before  remarked,  and  endeavored  to  assign  the  reason  of,  the 
inferiority  in  which  the  law  places  an  estaie  for  years,  when  compared 
with  an  estate  for  life,  or  an  inheritance :  observing,  that  an  estate  for  life. 
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even  if  it  be  per  auter  vie,  is  a  freehold ;  but  that  an  estate  for  a  thousand 
years  is  only  a  chattel,  and  reckoned  part  of  the  personal  estate.    Hence 
it  follows,  that  a  lease  for  years  may  be  made  to  commence  in  futvro, 
though  a  lease  for  life  cannot.    As,  if  I  grant  lands  to  Titius  to  huld  from 
Michaelmas  next  for  twenty  years,  this  is  good ;  but  to  hold  from  Michael- 
mas next  for  the  term  of  his  natural  life,  is  void.     For  no  estate  or  free- 
hold  can  commence  in  futtiroj^  because  it  j^annot  be  created  at  compion_ 
law  without  livery  oTseisin,  or  corpofaTpossession  of  the  land ;  and  corpo- 
ral possession^ cannotT)e  gi ven  of  an  estate  now,  which  liTnbTto  commence 
now,  but  hereafter.    And,  because  no  livery  of  seisin  is  necessary  to  a 
lease  for  years,  such  lessee  is  not  said  to  be  seised^  or  have  true  legal  seisin 
of  the  lands.   Nor  indeed  does  the  bare  lease  vest  any  estate  in  the  lessee : 
but  only  gives  him  a  right  of  entry  on  the  tenement,  which  right  is  called 
his  interest  in  the  term^  or  interesse  termini^  but  when  he  has  actually  so 
entered,  and  thereby  accepted  the  grant,  the  estate  is  then,  and  not  before, 
vested  in  him,  and  he  is  possessed,  not  properly  of  the  land,  but  of  the  term 
of  years ;  the  possession  or  seisin  of  the  land  remaining  still  in  him  who 
hath  the  freehold.     Thus  the  word  term  does  not  merely  signify  the  time 
specified  in  the  lease,  but  the  estate  also  and  interest  that  passes  by  that 
lease ;  and  therefore  the  term  may  expire,  during  the  continuance  of  the 
time ;  as  by  surrender,  forfeiture,  and  the  like.    For  which  reason,  if  I 
grant  a  lease  to  A  for  the  term  of  three  years,  and,  after  the  expiration  of 
the  said  term,  to  B  for  six  years,  and  A  surrenders  or  forfeits  his  lease  at 
the  end  of  one  year,  B's  interest  shall  immediately  take  effect;  but  if  the 
remainder  had  been  to  B  from  and  after  the  expiration  of  the  said  three 
years,  or  from  and  after  the  expiration  of  said  thne,  in  this  case  B's  interest 
will  not  commence  till  the  time  is  fully  elapsed,  whatever  may  become 
of  A^s  term. 

INCIDKNTS  TO  TKBX  FOB  I'EABS. 

Tenant  for  term  of  years  hath  incident  to  and  inseparable  from  his 
estate,  unless  by  special  agreement,  the  same  estovers  which  we  formerly 
i       observed  that  tenant  for  life  was  entitled  to;  that  is  to  say,  house-bote, 
^      fire-bote.  plough-bote,  and  hay-bote ;  terms  which  have  been  already  ex- 
plained. 

With  regard  to  emblements,  or  the  profits  of  lands  sowed  by  tenant 
for  years,  there  is  this  diff*erence  between  him,  and  tenant  for  life:  that 
where  the  term  of  tenant  for  years  depends  upon  a  certainty,  as  if  he  holds 
from  midsummer  for  ten  years,  and  in  the  last  year  he  sows  a  crop  of  corn 
and  it  is  not  ripe  and  cut  before  midsummer,  the  end  of  his  term,  the 
landlord  shall  have  it;  for  the  tenant  knew  the  expiration  of  his  term,  and 
therefore  it  was  his  own  folly  to  sow  what  he  could  never  reap  the  profits 
of.  But  where  the  lease  for  years  depends  upon  an  uncertainty :  as,  upon 
the  death  of  a  lessor,  being  himself  only  tenant  for  life,  or  being  a  husband 
seized  in  right  of  his  wife ;  or  if  the  term  of  years  be  determinable  upon 
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a  life  or  lives ;  in  ail  these  cases  the  estate  for  years  not  being  certainly  to 
expire  at  a  time  foreknown,  but  merely  by  the  act  of  God,  the  tenant  or 
liis  executors,  shall  have  the  emblements  in  the  same  manner  that  a  ten- 
ant for  life  or  his  executors,  shall  be  entitled  thereto.  Not  so,  if  it  deter- 
mine by  the  act  of  the  party  himself:  as  if  tenant  for  years  does  anything 
that  amounts  to  a  forfeiture :  in  which  case  the  emblements  shall  go  to 
the  lessor  and  not  to  the  lessee,  who  hath  determined  his  estate  by  his 
own  default. 

BSTATE8  AT  WILL., 

II.  The  second  species  of  estates  not  freehold  are^states  at  will.  /An 
estate  at  will  is  wliere  lands  and  tenements  are  let^l)y  one  .manJLQ_aiiqthei^ 
to  havfL and  to  hold  at  the^will  of  the  lessor;  and  the  tenant  by  force  of 
this  lease  obtains  possession.  Such  tenant  hath  no  certain  i,ndefeasible 
estate,  nothing  that  can  be  assigned  by  him  to  any  other;  because  the 
lessor  may  determine  his  will,  and  put  him  out  whenever  he  pleases.  But 
every  estate  at  will,  is  at  the  will  of  both  parties,  landlord  and  tenant ;  so 
that  either  of  them  may  determine  his  will  and  quit  his  connection  with 
the  other  at  his  own  pleasure.  Yet  this  must  be  understood  with  some 
restriction.  For  if  the  tenant  at  will  sows  his  land,  and  the  landlord,  be- 
fore the  corn  is  jri^e  or  before  it  is  reaped,  puts  him  out,  yet  the  tenant 
shall  have  the  emblements,  and  free  ingre8T,^gre8S,  ami  regress,  toHtrul 
and  carry  away  the  profits.  And  this  for  the  same  reason  upon  which  all 
cases  of  emblements  turn ;  viz.,  the  point  of  uncertainty :  since  the  tenant 
could  not  possibly  know  when  his  Landlord  would  determine  his  will,  and 
therefore  could  make  no  provision  against  it;  and  having  sown  thesland, 
which  is  for  the  good  of  the  public,  upon  a  reasonable  presumption,  the 
law  will  not  suffer  him  to  be  a  loser  by  it.  But  it  is  otherwise,  and  upon 
reason  equally  good,  where  the  tenant  himself  determines  the  will ;  for  in 
this  case  the  landlord  shall  have  the  profits  of  the  land. 

What  act  does,  or  does  not,  amount  to  a  determination  of  the  will  on 
either  side,  has  formerly  been  matter  of  great  debate  in  our  courts.  But 
it  is  now,  I  think,  settled,  that  (besides  the  express  determination  of  the 
lessor's  will,  by  declaring  that  the  lessee  shall  hold  no  longer;  which  must 
either  be  made  upon  the  land  or  notice  must  be  given  to  the  lessee)  the 
exertion  of  any  act  of  ownership  by  the  lessor,  as  entering  upon  the  premi- 
ses and  cutting  timber,  taking  a  distress  for  rent  and  impounding  it  there- 
on, or  making  a  feoffment,  or  lease,  for  years  of  tlie  land  to  commence 
immediately ;  any  act  of  desertion  by  the  lessee,  as  assigning  his  estate  to 
another,  or  committing  waste,  which  is  an  act  inconsistent  with  such  a  ten- 
ure;, or,  which  is  instar  omnium^  the  death  or  outlawry  of  either  lessor  or 
lessee,  puts  an  end  to  or  determines  the  estate  at  will. 

The  lessee,  after  the  determination  of  the  lessor's  will,  shall  have 
reasonable  ingress  and  egress  to  fetch  away  his  goods  and  utensils.  And 
if  rent  be  payable  quarterly  or  half-yearly,  and  the  lessee  determines  the 
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will,  the  rent  shall  be  paid  to  the  end  of  the  current  quarter  or  half-year. 
Courts  of  law  have  of  late  years  leaned  as  much  as  possible  against  con- 
struing demises,  where  no  certain  term  is  mentioned,  to  be  tenancies  at 
will,  but  have  rather  held  them  to  be  tenancies  from  year  to  year  so  long 
as  both  parties  please,  especially  where  an  annual  rent  is  reserved,  in 
which  case  they  will  not  suffer  either  party  to  determine  the  tenancy,  even 
at  the  end  of  the  year,  without  reasonable  notice  to  the  other,  which  is 
generally  understood  to  be  six  months.    « 

COPYHOLD  ESTATK8. 

Therj  is  one  species  of  estates  at  will  that  deserves  a  more  particular 
regard  than  any  other;  and  that  is,  an  estate  held  by  copy  of  court-roll* 
or,  as  we  usually  call  it,  a  copyhold  estate.  This,  as  was  before  observed, 
was  in  its  original  and  foundation'  nothing  better  than  a  mere  estate  at 
will.  But  the  kindness  and  indulgence  of  successive  lords  of  manors  hav- 
ing permitted  these  estates  to  be  enjoyed  by  the  tenants  and  their  heirs, 
according  to  particular  customs  established  in  their  respective  districts; 
therefore,  though  they  still  are  held  at  the  will  of  the  lord,  and  so  are  in 
general  expressed  in  the  court-rolls  to  be,  yet  that  will  is  qualified,  re- 
strained, and  limited,  to  be  exerted  according  to  the  custom  of  the  manor. 
This  custom,  being  suffered  to  grow  up  by  the  lord,  is  looked  upon  as  the 
evidence  and  interpreter  of  his  will ;  his  will  is  no  longer  arbitrary  and  pre- 
carious ;  but  fixed  and  ascerlahied  by  the  custom  to  be  the  same,  and  no 
other,  that  has  time  out  of  mind  been  exercised  and  declared  by  his  ances- 
tors. A  copyhold  tenant  is  therefore  now  full  as  properly  a  tenant  by  the 
custom  as  a  tenant  at  will ;  the  custom  having  arisen  from  a  series  of 
uniform  wills. 

K8TATE8  AT  SUFFEBANCK. 

IIL  4"  ftwtut^  at  suferance  is  where  one  comes  into  possession  of 
land  by  lawful  title,  but  keeps  it  afterwards  without  any  title  at  all.  As 
if  a  man  takes  a  lease  for  a  year,  and  after  a  year  is  expired  continues  to 
hold  the  premises  without  any  fresh  leave  from  the  owner  of  the  estate. 
Or,  if  a  man  maketh  a  lease  at  will  and  dies,  the  estate  at  will  is  thereby 
determined :  but  if  the  tenant  continueth  possession,  he  is  tenant  at  suf- 
ferance. But  no  man  can  be  tenant  at  sufferance  against  the  king,  to 
whom  no  laches ^  or  neglect  in  not  entering  and  ousting  the  tenant,  is  ever 
imputed  by  law :  but  his  tenant,  so  holding  over,  is  considered  as  an  abso- 
lute intruder.  But,  in  the  case  of  a  subject,  this  estate  may  be  destroyed 
whenever  the  true  owner  shall  make  an  actual  entry  on  the  lands  and  oust 
the  tenant:  for,  before  entry,  he  cannot  maintain  an  action  of  trespass 
against  the  tenant  by  sufferance,  as  he  might  against  a  stranger:  and  the 
reason  is,  because  the  tenant  being  once  in  by  a  lawful  title,  the  law 
(which  presumes  no  wrong  in  any  man)  will  suppose  him  to  continue  upon 
a  title  equally  lawful ;  unless  the  owner  of  the  land  by  some  public  and 
avowed  act,  such  as  entry  is,  will  declare  his  continuance  to  be  tortious, 
or,  in  common  language,  wrongful. 
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Thus  stands  the  law  with  regard  to  tenants  by  sufferance,  and  land- 
lords are  obliged  in  these  cases  to  make  formal  entries  upon  their  lands, 
and  recover  possession  by  the  legal  process  of  ejectment;  and  at  the 
utmost,  by  the  common  law,  the  tenant  was  bound  to  account  for  the 
profits  of  the  land  so  by  him  detained. 


CHAPTER  X. 

OF  ESTATES  UPON  CONDITION. 

ies8-ia». 

DEFIHITION  AND  DITI810K8. 

Besides  the  several  divisions  of  estates,  in  point  of  interest,  which  we 
have  considered  in  the  three  preceding  chapters,  there  is  also  another 

species  still  remaining,  whirh  ja  nallpd  an  pat^tft  ^ppw  i-nnditinn..-    hfling 

such  whose  existence  depends  upon  the  happening  or  not  happening  j)f 
some  uncertain  event,  whereby  the  estate  may  be  either  orip^inallv  cre- 
ateclT  or  finlaryrpd^  or  fit^^Hy  defeated.  And  these  conditional  estates  I 
lave  chosen  to  reserve  till  last,  because  they  are  indeed  more  properly 
qualifications  of  other  estates,  than  a  distinct  species  of  themselves; 
seeing  that  any  quantity  of  interest,  a  fee,  a  freehold,  or  a  term  of  years, 
may  depend  upon  these  provisional  restrictions.  Estates,  then,  upon 
condition  thus  understood,  are  of  two  sorts:  1,  Estates  upon  condition 
implied;  2,  Estates  upon  condition  expressed:  under  whicli  last  may  be 
included,  3,  Estates  held  in  radio,  gage,  or  pledge:  4,  Estates  by  statute 
merchant,  qt  statute  staple:  6,  Estates  held  by  elegit. 

COXDITIONN  IMPLIKD  IN  LAW. 

I.  Estates  upon  condition  implied  in  law,  are  where  a  grant  of  an 
estate  has  a  condition  annexed  to  it  inseparably,  from  its  essence  and 
constitution,  although  no  condition  be  expressed  in  words.  As  if  a  grant 
be  made  to  a  man  of  an  office,  generally,  without  adding  other  words ;  the 
law  tacitly  annexes  hereto  a  secret  condition,  that  the  grantee  shall  duly 
execute  his  office,  on  breach  of  which  condition  it  is  lawful  for  the  jrrantor, 
or  hie  heirs,  to  oust  him,  and  grant  it  to  another  person.  For  an  office, 
either  public  or  private,  may  be  forfeited  by  mis-user  or  non-user,  both  of 
which  are  breaches  of  this  implied  condition.  1,  By  viis-user,  or  abuse; 
as  if  a  judge  takes  a  bribe,  or  a  park-keeper  kills  deer  without  authority. 
2,  By  non-user,  or  neglect:  which  in  public  offices,  that  concern  the 
administration  of  justice,  or  the  commonwealth,  is  of  itself  a  direct  and 
immediate  cause  of  forfeiture ;  but  non-user  of  a  private  office  is  no  cause 
of  forfeiture,  unless  some  special  damage  is  proved  to  be  occasioned  thereby. 
For  in    the    one   case   delay    must    necessarily   be    occasioned    in*  the 
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affairs  of  the  public,  which  require  a  constant  attention :  but,  private 
offices  not  requiring  so  regular  and  unremitted  a  service,  the  temporary 
neglect  of  them  is  not  necessarily  productive  of  mischief :  upon  which 
account  some  special  loss  must  be  proved,  in  order  to  vacate  these. 
Franchises  also,  being  regal  privileges  in  tlie  hands  of  a  subject,  are  held 
to  be  granted  on  the  same  condition  of  making  a  proper  use  of  them;  and 
therefore  they  may  be  lost  and  forfeited,  like  offices,  either  by  abuse  or  by 
neglect. 

Upon  the  same  principle  proceed  all  the  forfeitures  which  are  given 
by  law  of  life  estates  and  others,  for  any  acts  done  by  the  tenant  himself, 
tliat  are  incompatible  w^ith  the  estate  which  he  holds.  As  if  tenants  for 
life  or  years  enfeoff  a  stranger  in  fee-simple :  this  is,  by  the  common  law, 
a  forfeiture  of  their  several  estates :  being  a  breach  of  the  condition  which 
the  law  annexes  thereto,  viz.,  that  they  shall  not  attempt  to  create  a 
greater  estate  than  they  themselves  are  entitled  to.  So  if  any  tenants  for 
years,  for  life,  or  in  fee,  commit  a  felony :  the  king  or  otlier  lord  of  the  fee 
is  entitled  to  have  their  tenements,  because  their  estate  is  determined  by 
the  breach  of  the  condition,  "that  tliey  shall  not  commit  felony,"  which 
the  law  tacitly  annexes  to  every  feodal  donation. 

CONDITION  EXPRKRHKD. 


II.    An  estate  on  condition  ^expressed  in  the  grant  itdelf  is  where  an 
estate  is  granted^  either  in  Jt'^:8ijpjiigjir^<''^*'V^i^  with  an  express  qualifi- 
^  cation  annexed^  whereby  the  ^estate  granted  sl^alL-eiiJier  commence^  be 

enlarged,  or  dpfpfltetljjlItj^H?  p<*''f»r"r>gjHy_»'',^^r^yA"f  ^l^pj}  qualification  or 
condition^    These  conditions  are  therefore  eith^  pr/!^/f<f^n<^or  mihg^fftuff^. 

Precedent  are  such  fts  must  happen  or  be  performed  before  the  estate  can 
f*» ».—.-..»,  «..<w<^,  „^—  -  -  — •-* —  —  —  *-_  —  -   —        ,    -^  .  — - —  ^  ^      —  ■» 

jv^st  or  be  enhirgedj  subsequent  are  such,  by  tlie  failure  or  non-perform- 
ance  of  which  an  estate,  alreiuTy  vested  may"  be  (leTeated.  Thus,  if  an 
estate  for  life  be  limited  to  A  upon  his  marriage  with  B,  the  marriage  is 
a  precedent  condition,  and  till  that  happens  no  estate  is  vested  in  A.  Or, 
if  a  man  grant  to  his  lessee  for  years,  that  upon  payment  of  a  hundred 
marks  within  the  term  he  shall  have  the  fee,  this  also  is  a  condition  pre- 
cedent,  and  the  fee-simple  passeth  not  till  the  hundred  marks  be  paid. 

^ut  if  a  man  grants  an  estate  in  fee-simpj^e^  reseryinjj  to  hinjself,  and  Ins 

eirs  a  certain  rent ;  and  tliat  if  such  rent  be  not  j)aid  at  the  time  limited, 

ft  shall  be  lawful  for  him  and  his  lieirs  tq_re-enterj  and  avoid  the  estat^: 

In  this  case  ITie  grantee  and  his  heirs  have  an  estate  upon  condition  suIh 
sequent,  which  is  defea8iT)le  if  the  condition  be  not  strictly  performed. 
To  this  class  may  also  be  referred  all  base  fees,  and  fee-simples  conditional 
at  the  common  law.  Tlius  an  estate  to  a  man  and  his  heirs,  tenants  of  the 
manor  of  Dale,  is  an  estate  on  condition  that  he  and  his  heirs  continue 
tenants  of  that  manor.  And  so,  if  a  personal  annuity  be  granted  at  this 
day  to  a  man  and  the  heirs  of  his  body,  as  this  is  no  tenement  witliin  the 
statute  of  Westminster  the  Second,  it  remains,  as  at  common  law,  a  fee- 
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simple  on  condition  that  the  grantee  has  heirs  of  his  hody.  Upon  the 
same  principle  depend  all  the  determinable  estates  of  freehold,  which  we 
mentioned  in  the  eighth  chapter:  as  durante  viduitate,  etc.;  these  are 
estates  upon  condition  that  the  grantees  do  not  marry,  and  the  like. 
And,  on  the  breach  of  any  of  these  subsequent  conditions,  by  the  failure 
of  these  contingencies;  by  the  grantee's  not  continuing  tenant  of  the 
manor  of  Dale,  by  not  having  heirs  of  his  body,  or  by  not  continuing  sole ; 
the  estates  which  were  respectively  vested  in  each  grantee  are  wholly 
determinable  and  void. 


CONDITION  IN  DBED  AND  A  LIMITATION. 

_    A  distinction   is  however  n^ade  between  a  condition  in  deed  and  a 
limitation f  which  Littleton  denominates  also  a  condition  in  law.    For  when 
an  estate  is  so  expressly  confined  and  limited  by  the  words  of  its  creation, 
that  it  cannot  endure  for  any  longer  time  than  till  the  contingency  hap-  _ 
IS  upon  which  the  estate  is  to  fail,  this  is  denominated  a  limitation:  as 


when  land  is  granted  to  a  man  »o  long  as  he  is  parson  of  Dale,  or  while  he 
continues  unmarried,  or  until  out  of  the  rents  and  profits  he  shall  have 
made  500/.,  and  the  like.  In  such  case  the  estate  determines  as  soon  as 
the  contingency  happens,  (when  he  ceases  to  be  parson,  marries  a  wife, 
or  has  received  the  600/.,)  and  the  next  subsequent  estate,  which  depends 
upon  such  determination,  becomes  immediately  vested,  without  any  act 
to  be  done  by  him  who  is  next  in  expectancv.  But  when  an  estate  jel 
gtrictly  speaking,  uj)on  condition  in  jieed,  (as  if  f^ranted 
condition  to  De  void  upon  the  payment  of  40?.  by  the  grantor,  f^^  »^  *^q{  *^f\ 
grantee  continues  unmarried^  or  provided  he  fi;oe8  to  Yorkj^etc..)  the 
permits  ilto  endure  beyond  thetime  when  such  contingency  happens,^ 
unless  the  grantor  or  his  heirs  or  assigns  take  advantage  of  the  breach  of 
the  condition,  and  make  either  an  entry  or  a  claim  in  order  to  avoid  the 
estate.  Yet,  though  strict  words  of  condition  be  used  in  the  creation  of 
the  estate,  if  on  breach  of  the  condition  the  estate  be  limited  over  to  a 
Uiird  person,  and  does  not  immediately  revert  to  the  grantor  or  his 
representatives,  Cas  if  an  estate  be  granted  by  A  to  B,  on  condition  that 
^within  two  years  B  intermarry  with  C,  and  on  failure  thereof  then  to  D 
and  his  heirs,)  this  the  law  construes  to  be  a  limitation  and  not  a  condi- 
tion:.  because  if  it  were  a  condition,  then,  upon  the  breach  thereof,  only 
A  or  his  representatives  could  avoid  the  estate  by  entry,  and  so  D's 
remainder  might  be  defeated  by  their  neglecting  to  enter;  but,  when  it  is 
a  limitation,  the  estate  of  B  determines,  and  that  of  D  commences,  and  he 
may  enter  on  the  lands  the  instant  that  the  failure  happens.  So  also,  if  a 
man  by  his  will  devises  land  to  his  heir  at  law  on  condition  tliat  he  pays 
a  sum  of  money,  and  for  non-payment  devises  it  over,  this  shall  be  con- 
sidered as  a  limitation ;  otherwise  no  advantage  could  be  taken  of  the  non- 
payment, for  none  but  the  heir  himself  could  have  entered  for  a  breach  of 
condition. 
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In  all  these  instances,  of  limitations  or  conditions  subsequent,  it  is  to 
be  observed,  that  so  long  as  the  condition,  either  express  or  implied, 
either  in  deed  or  in  law,  remains  unbroken,  the  grantee  may  have  an 
estate  of  freehold,  provided  the  estate  upon  which  such  condition  is 
annexed  be  in  itself  of  a  freehold  nature ;  as  if  the  original  grant  express 
either  an  estate  of  inheritance,  or  for  life ;  or  no  estate  at  all,  which  is  con- 
structively an  estate  for  life.  For,  the  breach  of  these  conditions  being 
contingent  and  uncertain,  this  uncertainty  preserves  the  freehold ;  because 
the  estate  is  capable  to  last  forever,  or  at  least  for  the  life  of  the  tenant, 
supposing  the  condition  to  remain  unbroken.  But  where  the  estate  is  at 
the  utmost  a  chattel  interest,  which  must  determine  at  a  time  certain,  and 
may  determine  sooner,  (as  a  grant  for  ninety-nine  years,  provided  A,  B, 
and  C,  or  the  survivor  of  them,  shall  so  long  live,)  this  still  continues  a 
mere  chattel,  and  is  not,  by  such  its  uncertainty,  ranked  among  estates  df 
freehold. 

These  express  conditions,  if  they  be  impossible  at  the  time  of  their 
creation,  or  afterwards  become  impossible  by  the  act  of  God  or  the  act  of 
the  feoifer  himself,  or  if  they  be  contrary  to  Zaio,  or  repugnant  to  the  nature 
of  the  estate,  are  void.  In3iiy-QL.which  cases,  if  they.  be-Cmiditions  »«*- 
s^uent,  that  is.  to  be  performed  after  the  estate, laAieatfid-  tliajaatSe  shall 
jjgcome  abanhit^  jn  flifi  f/>nanf  As,  if  a  feoffment  be  madfi-tQ-ft^Jinan  »» 
-simple,  on  condition  that  unless  he  goes  to  Rome  in  twenty-four  hours; 
or  unless  he  marries  with  Jane  S.  by  such  a  day,  (within  wliich  tinia  the 
woman  dies,  or  the  feoffor  marries  her  himself;)  or  unless  he  kills 
another;  or  in  case  he  alienes  in  fee;  that  then  and  in  any  of  such  cases 
the  estate  shall  be  vacated  and  determine :  here  the  condition  is  void,  and 
the  estate  made  absolute  in  the  feoffee.  For  he  hath  by  the  grant  the 
estate  vested  in  him,  which  shall  not  be  defeated  afterwards  by  a  condi- 
tion either  impossible,  illegal,  or  repugnant.  But  if  the  condition  be  pre- 
cedentf  or  to  be  performed  before  the  estate  vests,  as  a  grant  to  a  man 
that,  if  he  kills  another  or  goes  to  Rome  in  a  day,  he  ahall  have  an  estate 
in  fee;  here,  the  voi(l  condition  being  precedent,  the  estate  which  depends 
thereon  is  also  void,  and  the  grantee  shall  take  nothing  by  the  grant:  for 
he  hath  no  estate  until  the  condition  be  performed. 

There  are  some  eatates  defeasible  upon  condition  subsequent,  that 
require  a  more  peculiar  notice.     Such  are 

ESTATES  IN  PLKDGE-XORTOAGE. 

in.  Estates  held  in  vadio,  in  gagfy  or  pledge ;  which  are  of  two  kinds, 
vivnm  vadium,  or  living  pledge ;  and  mortuum  vadium,  dead  pledge,  or 
mortgage. 

Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows  a  sum  (sup- 
pose 200/.)  of  another;  and  grants  him  an  estate,  as  of  20/.  per  annum,  to 
hold  till  the  rents  and  profits  shall  repay  the  sum  so  borrowed.  This  is 
an  estate  conditioned  to  be  void  as  soon  as  such  sum  is  raised.    And  in 
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this  case  the  land  or  pledge  is  said  to  be  living ;  it  subsists,  and  survives 
the  debt ;  and  immediately  on  the  discharge  of  that,  results  back  to  the 
borrower.  But  mortuum  vadium^  a  dead  pledge,- or  mortgage,  (which  is 
much  more  common  than  the  other,)  is  where  a  man  borrows  of  another 
a  specific  sum  (e.  g  200^)  and  grants  him  an  estate  in  fee,  on  condition 
that  if  he,  the  mortgagor,  shall  repay  tlie  mortgagee  the  said  sum  of  2001. 
on  a  certain  day  mentioned  in  the  deed,  that  then  the  mortgagor  may 
re-enter  on  the  estate  so  granted  in  pledge;  or,  as  is  now  the  more  usual 
way,  that  then  the  mortgagee  shall  reconvey  the  estate  to  the  mortgagor: 
in  this  case,  the  land,  which  is  so  put  in  pledge,  is  by  law,  in  case  of  non- 
payment at  the  time  limited,  forever  dead  and  gone  from  the  mortgagor; 
and  the  mortgagee's  estate  in  the  lands  is  then  no  longer  conditional,  but 
absolute.  But,  so  long  as  it  continues  conditional,  that  is,  between  the 
time  of  lending  the  money,  and  the  time  allotted  for  payment,  the  mort- 
gagee is  called  tenant  in  mortgage. 

As  soon  as  the  estate  is  created,  the  mortgagee  may  immediately  enter 
on  the  lauds ;  but  is  liable  to  be  dispossessed,  upon  performance  of  the 
condition  by  payment  of  the  mortgage  money  at  the  day  limited.  And 
therefore  the  usual  way  is  to  agree  that  the  mortgagor  shall  hold  the  land 
till  the  day.assigned  for  payment;  when,  in  case  of  failure,  whereby  the 
estate  becomes  absolute,  the  mortgagee  may  enter  upon  it  and  take  pos- 
session, without  any  possibility  at  Ulw  of  being  afterwards  evicted  by  the 
mortgagor,  to  whom  the  land  is  now  forever  dead. 

E<{riTT  OF  BEDKMPTIOX. 

But  here  again  the  courts  of  equity  interpose;  and, though  a  mortgage 
be  thus  forfeited,  and  the  estate  absolutely  vested  in  the  mortgagee  at  the 
common  law,  yet  they  will  consider  the  real  value  of  the  tenements  com- 
pared with  the  sum  borrowed.  And,  if  the  estate  be  of  greater  value  than 
the  sum  lent  thereon,  they  will  allow  the  mortgagor  at  any  reasonable 
time  to  recall  or  redeem  his  estate ;  paying  to  the  mortgagee  his  principal, 
interest  and  expenses:  for  otherwise,  in  strictness  of  law,  an  estate  worth 
1000/.  might  be  forfeited  for  non-payment  of  lOOZ.  or  a  less  sum.  This  rea- 
sonable advantage  allowed  to  mortgagors,  is  called  the  equity  of  redemp- 
tion: and  this  enables  a  mortgagor  to  call  on  tlie  mortgagee,  who  has  pos- 
session of  his  estate,  to  deliver  it  back  and  account  for  the  rents  and  pro- 
fits received,  cm  payment  of  his  whole  debt  and  interest;  thereby  turning 
the  mortuum  into  a  kind  of  vivum  vadium.  But,  on  the  other  hand,  the 
mortgagee  may  either  compel  the  sale  of  the  estate,  in  order  to  get  the 
whole  of  his  money  immediately;  or  else  call  upon  the  mortgagor  to 
redeem  his  estate  presently,  or,  in  default  thereof,  to  be  forever /orec/o«^d 
from  redeeming  the  same ;  that  is,  to  lose  his  equity  of  redemption  with- 
out possibility  of  recall. 

STATUTK  MKBCH4NT  4ND  8T&TUTK  STAPLE. 

IV.    A  fourth  species  of  estates,  defeasible  on  condition  subsequent, 
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are  those  held  by  statutf  merchant,  and  statute  staple;  which  are  very 
nearly  related  to  the  vivum  vadium  before  mentioned,  or  estate  held  till 
the  profits  thereof  shall  discharge  a  debt  liquidated  or  ascertained.  For 
both  the  statute  merchant  and  statute  staple  are  securities  for  money;  the 
one  entered  into  before  the  chief  magistrate  of  some  trading  town»  pur- 
suant to  the  statute  13  Edw.  I,  demercatoribuSj  and  thence  called  a  statute 
merchant;  the  other  pursuant  to  the  statute  27  Edw.  III.  c.  9,  before  the 
mayor  of  the  staple,  that  is  to  say,  the  grand  mart  for  the  principal  com- 
modities or  manufactures  of  the  kingdom,  formerly  held  by  act  of  parlia- 
ment in  certain  trading  towns,  from  whence  this  security  is  called  a  stat- 
ute staple.  They  are  both,  I  say,  securities  for  debts  acknowledged  to  be 
due ;  and  originally  permitted  only  among  traders  for  the  benefit  of  com- 
merce ;  whereby  not  only  the  body  of  the  debtor  may  be  imprisoned,  and 
his  goods  seized  in  satisfaction  of  the  debt,  but  also  his  lands  may  be 
delivered  to  the  creditor,  till  out  of  the  rents  and  profits  of  them  the  debt 
may  be  satisfied ;  and,  during  such  time  as  the  creditor  so  holds  the  lauds, 
he  is  tenant  by  statute  merchant  or  statute  staple. 

G8TATK  BT  KLEGIT. 

V.  Another  similar  conditional  estate,  created  by  operation  of  law, 
for  security  and  satisfaction  of  debts,  is  called  an  estate  by  elegit.  What 
an  elegit  is,  and  why  so  called,  will  be  explained  in  the  third  part  of  these 
commentaries.  At  present  I  need  only  mention  that  it  is  the  name  of  a 
writ,  founded  on  the  statute  of  Westm.  2,  by  which,  after  a  plaintiff  has 
obtained  judgment  for  his  debt  at  law,  the  sheriff  gives  him  possession  of 
one-half  of  the  defendant's  lands  and  tenements,  to  be  occupied  and 
enjoyed  until  his  debt  and  damages  are  fully  paid ;  and  during  the  time  he 
so  holds  them,  he  is  called  tenant  by  elegit. 


CHAPTER  XI. 

ESTATES  IN  POSSESSION,  REMAINDER,  AND  REVERSM. 


lGJ3-irO. 
DIVISIONS. 


Hitherto  we  have  considered  estates  solely  with  regard  to  their  dura- 
tion, or  tho^^w^itv  ojLi|jg3jg^which  the  owners  have  therein.  We  are 
now  to  con&iuertliem  in  another  view;  with  regard  to  thojigj^of^ligji^ 
^enj^^git'iit^  when  the  actual  pernancy  of  the  profits  (that  is,  the  taking, 
perception,  or  receipt  of  the  rents  and  other  advantages  arising  therefrom) 
begins.  «BaUie§  therefore  with  respect  to  this  consideration,  may  either 
be  \n  posse ss^^i^,  or  in  expectancij;  of  expectancies  there  are  two  sorts;  one 
created  by  the  act  of^  the  ]^ties,  called  remainder;  the  other  bj^Jfifc^of 
law,  and  called  a  inversion. 
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KSTATK8  IN  P068R8SI0N. 


I.  _iif__eatat§8_i^n  possession t  (which  are  sometimes  called  estates  exe- 
euUdy  whereby  a  Dre|gjjt^jntej^g{^  passes  to  and  j|e|^g^in  tlie^J^j^^^-Jiaj; 
depending^on  any  subsequent  circumstance  or  contingency  as  in  the 
case  of  estates  executoryy  iXxere  is  little  or  nothing  peculiar  to  be  observed. 
All  the  estates  we  have  hitherto  spoken  of  are  of  this  kind. 

KHTATKHJII  BlSMAiyDKB. 

II.  An  estate  in  remainder  may  be  defined  to  be,  an^estate  limited  to 
take  effect  and  be^n^^§^ after  another  eatatais^d^^Hiy^g^.  As  if  a 
iiian  seised  ij^  fee-simple  grantetli  lands  to  ^CTor  tvmDily  years,  and,  after 
the  determination  of  the  said'term,  then  to  _B  aucl  his  heirs  forever;  here 
A  is  tenant  for  years,  rj^nainderjo^  in  jee..  In  the  first  place  an  estate 
for  years  is  created  or  carved  out  of  the  fee,  and  given  to  A ;  and  the 
residue  or  remainder  of  it  given  to  B.  But  both  these  interests  are  in 
fact  only  one  estate ;  the  present  term  'of  years  and  the  remainder  after- 
wards, when  added  together,  being  equal  only  to  one  estate  in  fee.  They 
are  indeed  different  parts,  but  they  constitute  only  one^mdiole;  they  are 
carved  out  of  one  and  the  same  inheritance :  they  are  both  created,  and 
may  both  subsist,  together ;  the  one  inpossession,  the  other  in  expectancy. 
So  if  land  be  granted  to  A  for  twenty  years,  and  after  the  determination 
of  the  said  term  to  B  for  life ;  and  after  the  determination  of  B's  estate 
for  life,  it  be  limited  to  C  and  his  heirs  forever:  this  makes  A  tenant  for 
years,  with  remainder  to  B  for  life,  remainder  over  to  C  in  fee.  Now, 
here  the  estate  of  inheritance  undergoes  a  division  into  three  portions : 
there  is  first  A's  estate  for  years,  carved  out  of  it;  and  after  that  B*8 
estate  for  life;  and  then  the  whole  that  remains  is  limited  to  C  and  his 
lieirs.  And  here  also  the  first  estate,  and  both  the  remainders,  for  life 
and  in  fee,  are  one  estate  only ;  being  nothing  but  parts  or  portions  of  one 
entire  inheritance:  and  if  there  were  a  hundred  remainders,  it  would  still 
]>e  the  same  thing :  upon  a  principle  grounded  in  mathematical  truth,  that 
all  the  parts  are  equal,  and  no  more  than  equal,  to  the  whole.  And  hence 
also  it  is  easy  to  collect,  that  no  remainder  can  be  limited  after  thd  grant 
of  an  estate  in  fee-simple :  because  a  fee  simple  is  the  highest  and  largest 
estate  that  a  subject  is  capable  of  enjoying;  and  he  that  is  tenant  in  fee 
hath  in  him  the  whole  of  the  estate :  a  remainder  therefore,  which  is  only 
a  portion,  or  residuary  pari,  of  the  estate,  cannot  be  reserved  after  the 
whole  is  disposed  of.  A  particular  estate,  with  all  the  remainders  ex- 
pectant thereon,  is  only  one  fee-simple. 

Thus  much  being  premised,  we  shall  be  the  better  enabled  to  compre- 
hend the  rules  that  are  laid  down  by  law  to  be  observed  in  the  creation 
of  remainders,  and  the  reasons  upon  which  those  rules  are  founded. 

I     J^J''^  I'.  CBBATIOfC  OP   BKNAINDRBS. 

1.  And,  first,  there  must  necesj^arily  be  some  j)articiilar  estate  prece- 
dent to  the  estate  in  remainder.    As,  an  estate  for  years  to  A,  remainder 
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to  B  for  life ;  or,  an  estate  for  life  to  A,  remainder  to  B  in  tail.  This 
precedent  estate  is  called  the  particular  estate,  as  being  only  a  small 
part,  or  particulay  of  the  inheritance ;  the  residue  or  remainder  of  which 
is  granted  over  to  another. 

An  estate  created  to  commence  at  a  distant  period  of  time,  without 
any  intervening  estate,  is  therefore  properly  no  remainder;  it  is  the  whole 
of  the  gift,  and  not  a  residuary  part.  And  such  future  estates  can  only 
be  made  of  chattel  interests,  which  were  considered  in  the  light  of  mere 
contracts  by  the  ancient  law,  to  be  executed  either  now  or  liereafter,  as 
the  contracting  parties  should  agree ;  but  an  estate  of  freehold  must  be 
created  to  commence  immediately.  For  it  is  an  ancient  rule  of  the  com- 
mon law,  that  an  estiite  of  freehold  cannot  be  created  to  commence  in 
futuro;  but  it  ought  to  take  effect  presently  either  in  possession  or  remain- 
der; because  at  common  law  no  freehold  in  lands  could  pass  without 
livery  of  seisin;  which  must  operate  either  immediately,  or  not  at  all. 
It  would  therefore  be  contradictory,  if  an  estate,  which  is  not  to  commence 
till  hereafter,  could  be  granted  by  a  conveyance  which  imports  an  imme- 
diate possession.  Therefore,  though  a  lease  to  A  for  seven  years,  to  com- 
mence from  next  Michaelmas,  is  good;  yet  a  conveyance  to  B  of  lands, 
to  hold  to  him  and  his  heirs  forever  from  the  end  of  three  years  next  ensu- 
ing, is  void.  So  that  when  it  is  intended  to  grant  an  estate  of  freehold, 
whereof  the  enjoyment  shall  be  deferred  till  a  future  time,  it  is  necessary 
to  create  a  previous  particular  estate,  which  may  subsist  till  that  perioci 
of  time  is  completed ;  and  for  the  grantor  to  deliver  immediate  possession 
of  the  land  to  the  tenant  of  this  particular  estate,  which  is  construed  to 
be  giving  possession  to  him  in  remainder,  since  his  estate  and  that  of  the 
particular  tenant  are  one  and  the  sanre  estate  in  law.  As,  where  one 
leases  to  A  for  three  years,  with  remainder  to  B  in  fee,  and  makes  livery 
of  seisin  to  A ;  here  by  the  livery  the  freehold  is  immediately  created, 
and  vested  in  B,  during  the  continuance  of  A*s  term  of  years.  The 
whole  estate  passes  at  once  from  the  grantor  to  the  grantees,  and  the 
remainderman  is  seised  of  his  remainder  at  the  same  time  that  the  termor 
is  possessed  of  his  term.  The  enjoyment  of  it  must  indeed  be  deferred 
till  hereafter ;  but  it  is  to  all  intents  and  purposes  an  estate  commencing 
in  prsesenti,  though  to  be  occupied  and  enjoyed  in  futuro. 

As  no  remainder  can  be  created  without  such  a  precedent  particular 
estate,  therefore  the  particular  estate  is  said  to  support  the  remainder. 
But  a  lease  at  will  is  not  held  to  be  such  a  particular  estate  as  will  sup- 
port a  remainder  over.  For  an  estate  at  will  is  of  a  nature  so  slender  and 
precarious,  that  it  is  not  looked  upon  as  a  portion  of  the  inheritance ;  and 
a  portion  must  first  be  taken  out  of  it,  in  order  to  constitute  a  remainder. 
Besides,  if  it  be  a  freehold  remainder,  livery  of  seisin  must  be  given  at 
the  time  of  its  creation ;  and  the  entry  of  the  grantor  to  do  this  determines 
the  estate  at  will  in  the  very  instant  in  which  it  is  made :  or  if  the 
remainder  be  a  chattel  interest,  though  perhaps  the  deed  of  creation 
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might  operate  as  k  future  contract ^  if  the  tenant  for  years  be  a  party  to  it, 
yet  it  is  void  by  way  of  remainder:  for  it  is  a  separate  independent  con- 
tract, distinct  from  the  precedent  estate  at  will;  and  every  remainder 
must  be  part  of  one  and  the  same  estate,  out  of  which  the  preceding 
particular  estate  is  taken.  And  hence  it  is  generally  true,  that  if  the  par- 
ticular estate  is  void  in  its  creation,  or  by  any  means,  is  defeated  after* 
wards,  the  remainder  supported  thereby  shall  be  defeated  also :  as  where 
the  particular  estate  is  an  estate  for  the  life  of  a  person  not  in  esse;  or  an 
estate  for  life  upon  conditi(m,  on  breach  of  which  condition  the  grant'>r 
enters  and  avoids  the  estate ;  in  either  of  these  cases  the  remainder  over 
is  void. 

2.  A  second  rule  to  be  observed  is  this :  that  the  remainder  must  com- 
mence or  pass  out  of  the  grantor  at  the  time  of  the  creation  of  the  partic- 
ular estate.  As  where  there  is  an  estate  to  A  for  life,  with  remainder  to 
B  in  fee :  here  B's  remainder  io  fee  passes  from  the  grantor  at  the  same 
time  that  seisin  is  delivered  to  A  of  his  life-estate  in  possession.  And  it 
is  this  whicli  induces  the  necessity  at  common  law  of  livery  of  seisin 
being  made  on  the  particular  estate,  whenever  a  freehold  remainder  is 
created.  For,  if  it  be  limited  even  on  an  estate  for  years,  it  is  necessary 
that  the  lessee  for  years  should  have  livery  of  seisin,  in  order  to  convey 
the  freehold  from  and  out. of  the  grantor,  otherwise  the  remainder  is  void. 
Not  that  the  livery  is  necessary  to  strengthen  the  estate  for  years ;  but, 
as  livery  of  the  land  is  requisite  to  convey  the  freehold,  and  yet  cannot 
be  given  to  him  in  remainder  without  infringing  the  possession  of  the 
lessee  for  years,  therefore  the  law  allows  such  livery,  made  to  the  tenant 
of  the  particular  estate,  to  relate  and  enure  to  him  in  remainder,  as  both 
are  but  one  estate  in  law. 

3.  A  third  rule  respecting  remainders  is  this:  that  the  remainder 
must  vest  in  the  grantee  during  the  continuance  of  the  particular  estate, 
or  ej>  insta^ti  Xh^i  \t  determines.  As,  if  A  be  tenant  for  life,  remainder 
to  B  in  tail;  here  B's  remainder  is  vested  in  him,  at  the  creation  of  the 
particular  estate  to  A  for  life :  or  if  A  and  B  be  tenants  for  their  joint 
lives,  remainder  to  the  survivor  in  fee ;  here,  though  during  their  joint 
lives,  the  remainder  is  vested  in  neither,  yet  on  the  death  of  either  of 
them  the  remainder  vests  instantly  in  the  survivor :  wherefore  both  these 
are  good  remainders.  ^£ut,  if  j\u  p«ta.tf  beJimited  t^  A  f^r  1if<g.  remainder 
to  the  ftltj^ftt  son  of  R  ig  tAJl^  and  A  dies  before  B  hath  any  son ;  here 
the  remainder  will  be  void,  for  it  did  not  vest  in  any  one  during  the  con- 
tinuance, nor  at  the  determination,  of  the  particular  estate;  and  even 
supposing  that  B.  should  afterwards  have  a  son,  he  shall  not  take  by  this 
remainder ;  for,  as  it  did  not  vest  at  or  before  the  end  of  the  particular 
estate,  it  never  can  vest  at  all,  but  is  gone  forever.  And  this  depends 
upon  the  principle  before  laid  down,  that  the  precedent  particular  estate, 
and  the  remainder  are  one  estate  in  law ;  they  must  therefore  subsist  and 
be  in  esse  at  one  and  the  same  instant  of  time,  either  during  the  continu- 
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ance  of  the  first  estate,  or  at  the  very  instant  when  that  determines,  so 
that  no  other  estate  can  possibly  come  between  them.  For  there  can  b<» 
no  intervening  estate  between  the  particular  estate,  and  the  remainder 
supported  thei'eby :  the  thing  supported  must  fall  to  the  ground,  if  once 
its  support  be  severed  from  it. 

VESTED  AND  CONTINGEMT  BKXA1NDEB8. 

It  is  upon  these  rules,  but  principally  the  last,  that  the  doctrine  of 
contingent  remainders  depends.  For  remainders  are  either  vested  or  contin- 
gent. J^e^jed  remainders  (or  remainders  ex^svj^dj  whereby  a  proHept  inte^ 
est  passes  to  tlie_£arty,  though  to  be  enjoyed  in  futuro)  are  where  the 
'^estate  Is^mvarijilil^  to  remain  to  a  determinate  person,  after  the 

particular  estate  is  spent.  As  if  A  be  tenant  for  twenty  years,  remainder 
to  B  in  fee ;  here  6's  is  a  vested  remainder,  which  nothing  can  defeat,  or 
set  aside. 

CONTINGENT  REXAINDEBS. 

Contingent  or  executory  remainders  (whereby  no  present  interest 
passes)  are  where  the  estate  in  remainder  is  limited  to  take  effect,  either 
to  a  dubious  or  uncertain  person,  or  upon  a  dubious  or  uncertain  event;  so 
that  the  particular  estate  may  chance  to  be  determined,  and  the  remainder 
never  take  effect. 

First,  they  may  be  limited  to  a  dubious  and  uncertain  person.  As  if  A 
be  tenant  for  life,  with  remainder  to  B's  eldest  son  (then  unborn)  in  tail; 
this  is  a  contingent  remahider,  for  it  is  uncertain  whether  B  will  have  a 
son  or  no:  but  the  instant  that  a  son  is  born,  the  remainder  is  no  longer 
contingent,  but  vested.  Though,  if  A  had  died  before  the  contingency 
happened,  that  is,  before  B's  son  was  born,  the  remainder  would  have 
been  absolutely  jjrone ;  for  the  particular  estate  was  determined  before  the 
remainder  could  vest.  Nay,  by  the  strict  rule  of  law,  if  A  were  tenant  for 
life,  remainder  to  his  eldest  son  in  tail,  and  A  died  without  issue  born,  but 
leaving  his  wife  enseint,  or  big  with  child,  and  after  his  death  a  posthu- 
mous son  was  born,  the  son  could  not  take  the  land  by  virtue  of  this 
remainder;  for  this  particular  estate  determined  before  there  wa8anype^ 
son  in  esse,  in  whom  the  remainder  could  vest.  But,  to  remedy  this  hard- 
ship, it  is  enacted  by  statutes  10  and  11  W.  III.  c.  16,  that  posthumous 
children  shall  be  capable  of  taking  in  remainder,  in  the  same  manner,  as 
if  they  had  been  born  in  their  father's  lifetime;  that  is,  the  remainder  is 
allowed  to  vest  in  them,  while  yet  in  their  mother's  womb. 

This  species  of  contingent  remainders  to  a  person  not  in  being,  must, 
however,  be  limited  to  some  one,  that  may,  by  common  possibility,  or 
potentia  propinqua,  be  in  esse  at  or  before  the  particular  estate  determines. 
As  if  an  estate  be  made  to  A  for  life,  remainder  to  the  heirs  of  B ;  now,  if 
A  dies  before  B,  the  remainder  is  at  an  end ;  for  during  B's  life  he  has  no 
heir,  nemo  est  hieres  viventls;  but  if  B  dies  first  the  remainder  then  imme- 
diately vests  in  his  heir,  who  will  be  entitled  to  the  land  on  the  death  of 
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A.  This  is  a  gCMxl  contingent  remainder,  for  the  possihility  of  B*s  dying 
before  A  is  potentia  propinquay  and  therefore  allowed  in  law.  But  a 
remainder  to  the  right  heirs  of  B,  (if  there  be  no  such  personas  B  iw  esscy) 
is  void.  For  here  there  must  two  contingencies  happen:  first,  that  such 
a  person  as  B  shall  be  born;  and,  secondly,  that  he  shall  also  die  during 
the  continuance  of  the  particular  estate ;  which  make  it  potentia  remotis' 
stma,  a  most  improbable  possibility.  A  remainder  to  a  man's  eldest  son 
who  hath  noAe  (we  have  seen)  is  good,  for  by  common  possibility  he  may 
have  one ;  but  if  it  be  limited  in  particular  to  his  son  John,  or  Richard,  it 
is  bad,  if  he  have  no  son.  of  that  name;  for  it  is  too  remote  a  possibility 
that  he  should  not  only  have  a  son,  but  a  son  of  a  particular  name.  A 
limitation  of  a  remainder  to  a  bastard  before  it  is  bom,  is  not  good :  for 
though  the  law  allows  the  possibility  of  having  bastards,  it  presumes  it  to 
be  a  very  remote  and  improbable  contingency.  Thus  may  a  remainder 
be  contingent,  on  account  of  the  uncertainty  of  the  person  who  is  to  take  it. 

A  remainder  may  also  be  contingent,  where  the  person  to  whom  it  is  * 
limited  is  fixed  and  certain,  but  the  event  upon  which  it  is  to  take  effect  is 
vague  and  uncertain.  As,  where  land  is  given  to  A  for  life,  and  in  case 
B  survives  him,  then  with  remainder  to  B  in  fee;  here  B  is  a  certain  per- 
son, but  the  remainder  to  him  is  a  contingent  remainder,  depending  upon 
a  dubious  event,  the  uncertainty  of  his  surviving  A.  During  the  joint 
lives  of  A  and  B  it  is  contingent;  and  if  B  dies  first,  it  never  can  vest  in 
his  heirs,  but  is  forever  gone ;  but  if  A  dies  first,  the  remainder,  to  B 
becomes  vested. 

Contingent  remainders  of  either  kind,  if  they  amount  to  a  freehold, 
cannot  be  limited  on  an  estate  for  years,  or  any  other  particular  estate, 
less  than  a  freehold.  Thus  if  land  be  granted  to  A  for  ten  years,  with 
remainder  in  fee  to  the  right  heirs  of  B,  this  remainder  is  void ;  but  if 
granted  to  A  for  life,  with  a  like  remainder,  it  is  good.  For,  unless  the 
freehold  passes  out  of  the  grantor  at  the  time  when  tlie  remainder  is 
created,  such  freehold  remainder  is  void :  it  cannot  pass  out  of  him,  with- 
out vesting  somewhere ;  and  in  the  case  of  a  contingent  remainder  it  must 
vest  in  the  particular  tenant,  else  it  can  vest  nowhere ;  unless,  therefore, 
the  estate  of  such  particular  tenant  be  of  a  freehold  nature,  the  freehold 
cannot  vest  in  him,  and  consequently  the  remainder  is  void. 

Contingent  remainders  may  be  defeated  by  destroying  or  determin- 
ing the  particular  estate  upon  which  they  depend,  before  the  contingency 
happens  whereby  they  become  vested.  Therefore  when  there  is  tenant 
for  life,  with  divers  remainders  in  contingencj',  he  may,  not  only  by  his 
death,  but  by  alienation,  surrender,  or  other  methods,  destroy  and  deter- 
mine his  own  life-estate  before  any  of  those  remainders  vest :  the  conse- 
quence of  which  is,  th^t  he  utterly  defeats  them  all.  As,  if  there  be 
tenant  for  life,  with  remainder  to  his  eldest  sou  unborn  in  tail,  and  the 
tenant  for  life,  before  any  son  is  born,  surrenders  his  life-estate,  he  by 
that  means  defeats  the  remainder  in  tail  to  his  son ;  for  his  son  not  being 
II 
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in  esse,  when' the  particular  estate  determined,  the  remainder  could  not 
then  vest :  and,  as  it  could  not  vest  then,  by  the  rules  before  laid  dowu,  it 
never  can  vest  at  all.  In  these  cases,  therefore,  it  is  necessary  to  have 
trustees  appointed  to  preserve  the  contingent  remainders ;  in  whom  there 
is  vested  an  estate  in  remainder  for  the  life  of  the  tenant  for  life,  to  c(im- 
nience  when  his  estate  determines.  If  therefore  his  estate  for  life  deter 
mines  otherwise  than  by  his  death,  the  estate  of  the  trustee^,  for  tlie 
residue  of  his  natural  life,  will  then  take  effect,  and  become  a  particular 
estate  in  possession,  sufficient  to  support  the  remainders  depending  in 
contingency. 


X^ 


BXRCUTORT  DEVI8K. 


^  An  executor\^devise  of  lands  is  such  a  disposition  of  thgm  by  willj 
that  thereby  jjo  estate  veste  at  thejl^jith  of  tY^e/j^^f^,  b^ onlv  on  some 
future  contingencv.  It  differs  from  a  remainder  in  three  very  material 
4  points :  1,  That  it  needs  not  any  particular  estate  to  support  it.  2,  .That 
by  itjaLiee-jjimpl^  or^^ither  [ess^  estatej^jmay  be  limited  after  a  fee-simple. 
3,  That  by  this  mpanq  a  remainder  may  be  limited  of  a  chattel  interesT 
after  a  particular  estate  for  life  created  in  the  same. 

1.  The  first  case  happens  when  a  man  devises  a  future  estate  to  arise 
upon  a  contingency,  and,  till  that  contingency  happens,  does  not  dispoee 
of  the  fee-simple,  but  leaves  it  to  descend  to  his  heirs  at  law.  As  if  one 
devises  land  to  a  feme-sole  and  her  heirs,  upon  her  day  of  marriage :  here 
is  \u  effect  a  contingent  remainder)  without  any  particular  estate  to  sap- 

ort  it;  a  freehold  commencing  in  futuro.  This  limitation,  though  it 
ould  be  void  in  a  deed,  yet  is  good  in  a  will,  by  way  of  executoiy  devise. 
For,  since  by  a  devise  a  freehold  may  pass  without  corporal  tradition  or 
livery  of  seisin,  (as  it  must  do,  if  it  passes  at  all,)  therefore  it  may  com- 
mence in  futuro;  because  the  principal  reason  why  it  cannot  conimeuce 
in  futuro  in  other  cases,  is  the  necessity  of  actual  seisin,  which  always 
operates  in  prxsenti.  And  since  it  may  thus  commence  in  futuro,  there  is 
no  need  of  a  particular  estate  to  support  it ;  the  only  use  of  which  is  to 
make  the  remainder,  by  its  unity  with  the  particular  estate,  a  present 
interest.  And  hence  also  it  follows,  that  such  an  executory  devise,  not 
being  a  present  interest,  cannot  be  barred  by  a  recovery,  suffered  before 
it  commences. 

2.  By  executory  devise,  a  fee,  or  other  less  estate,  may  be  limited 
after  a  fee.  And  this  happens  where  a  devisor  devises  his  whole  estate 
in  fee,  but  limits  a  remainder  thereon  to  commence  on  a  future  contin- 
gency. As  if  a  man  devises  land  to  A  and  his  heirs ;  but  if  he  dies  before 
the  age  of  twenty-one,  then  to  B  and  his  heirs ;  this  remainder,  though 
void  in  deed,  is  good  by  way  of  executory  devise.  But,  in  both  these 
species  of  executory  devises,  the  contingencies  ought  to  be  such  as  may 
happen  within  a  reasonable  time ;  as  within  one  or  more  life  or  lives  in 
being,  or  within  a  moderate  term  of  years,  for  courts  of  justice  will  not 
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indulge  even  wills  so  as  to  create  a  perpetuity,  which  the  law  abhors ; 
because  by  perpetuities,  Cor  the  settlement  of  an  interest,  which  shall  go 
in  the  succession  prescribed,  without  any  power  of  alienation,)  estates  are 
made  incapable  of  answering  those  ends  of  social  commerce,  and  provid- 
ing for  the  sudden  contingencies  of  private  life,  for  which  property  was  at 
first  establislied.  The  utmost  length  that  has  been  hitherto  allowed  for 
the  contingency  of  an  executx>ry  devise  of  either  kind  to  happen  in,  is  that 
of  a  life  or  lives  in  being,  and  oue-and-twenty  years  afterwards.  As  when 
lands  are  devised  to  such  unborn  son  of  a  feme- covert,  as  shall  first  attain 
the  age  of  twenty-one,  and  his  heirs ;  the  utmost  length  of  time  that  can 
happen  before  the  estate  can  vest,  is  the  life  of  the  mother  and  the  sub- 
sequent infancy  of  her  son ;  and  this  hath  been  decreed  to  be  a  good 
executory  devise. 

3.  3y  executory  devise,  a  term  of  jears  may  be  given  to  one  man  for 
his  life,  and  afterwards  limited  over  in  remainder  to  another,  which  could  -4^^ 
not  be  done  by  deed ;  for  by  law  the  first  grant  of  it,  to  a  man  for  life,  was 
a  total  disposition  of  the  whole  term,  a  life-estate  being  esteemed  of  a 
higher  and  larger  nature  than  any  term  of  years.  And,  at  first,  the  courts 
were  tender,  even  in  the  case  of  a  will,  of  restraining  the  devisee  for  life 
from  aliening  the  term ;  but  only  held,  that  in  case  he  died  without  exert- 
ing that  act  of  ownership,  the  remainder  over  should  then  take  place ;  for 
the  restraint  of  the  power  of  alienation,  especially  in  very  long  terms,  was 
introducing  a  species  of  perpetuity.  But,  soon  afterwards,  it  was  held, 
tliat  the  devisee  for  life  hath  no  power  of  aliening  the  term,  so  as  to  bar 
the  remainderman ;  yet,  in  order  to  prevent  the  danger  of  perpetuities,  it 
was  settled,  that  though  such  remainders  may  be  limited  to  as  many 
persons  successively  as  the  devisor  thinks  proper,  yet  they  must  all  be  in 
^««^during  the  life  of  the  first  devisee ;  for  then  all  the  candles  are  lighted 
and  are  consuming  together ;  and  the  ultimate  remainder  is  in  reality  only 
to  that  remainderman  who  happens  to  survive  the  rest;  and  it  was  also 
settled,  that  such  remainder  may  not  be  limited  to  take  effect,  unless 
upon  such  contingency  as  must  happen  (if  at  all)  during  the  life  of  the 
first  devisee. 

Thus  much  for  such  estates  in  expectancy,  as  are  created  by  the 
express  words  of  the  parties  themselves ;  the  most  intricate  title  in  the 
law.  There  is  yet  another  species,  which  is  created  by  the  act  and  oper- 
ation of  the  law  itself,  and  this  is  called  a  reversion. 

1C8TATE  IN  BBVBB810N. 

III.  An  'estate  in  reversion  is  the  residue  of  an  estate  left  in  the 
grantor,  to  commence  in  possession  after  the  determination  of  some  par- 
ticular estate  granted  out  by  him.  Sir  Edward  Cok©  describes  a  reversion 
to  be  the  returning  of  land  to  the  grantor  or  his  heirs  after  the  grant  is 
over.  As,  if  there  be  a  gift  in  tail,  the  reversion  of  the  fee  is,  without  any 
special  reservation,  vested  in  the  donor  by  act  of  law ;  and  so  also  the 
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reversion,  after  an  estate  for  ]if^,  years,  or  at  will,  continues  in  the  lessor. 
For  the  fee-simple  of  all  lands  must  abide  somewhere ;  and  if  he,  who  was 
before  possessed  of  the  whole,  carves  out  of  it  any  smaller  estate,  and 
grants  it  away,  whatever  is  not  so  granted  remains  in  him.  A  reversion 
is  never  therefore  created  by  deed,  or  writing,  but  arises  from  construction 
of  law ;  a  remainder  can  never  be  limited,  unless  by  either  deed  or  devise. 
But  both  are  equally  transferable,  when  actually  vested,  being  both 
estates  in  prscsenii,  though  taking  effect  infuturo. 

The  doctrine  of  reversions  is  plainly  derived  from  the  feodal  constitti- 
tion.  For  when  a  feud  was  granted  to  a  man  for  life,  or  to  him  and  his 
issue  male,  rendering  either  rent  or  other  services ;  then,  on  his  death  or 
the  failure  of  issue  male,  the  feud  was  determined,  and  resulted  back  to 
'  the  lord  or  proprietor,  to  be  again  disposed  of  at  his  pleasure.  And  hence 
the  usual  incidents  to  reversions  are  said  to  be  fealty  and  rent.  When  no 
rent  is  reserved  on  the  particular  estate,  fealty  however  results  of  course 
as  an  incident  quite  inseparable,  and  may  be  demanded  as  a  badge  of 
tenure,  or  acknowledgment  of  superiority ;  being  frequently  the  only  evi- 
dence that  the  lands  are  holden  at  all.  Where  rent  is  reserved,  it  is  also 
incident,  though  not  inseparably  so,  to  the  reversion.  The  rent  may  be 
granted  away,  reserving  the  reversion ;  and  the  reversion  may  be  granted 
away,  reserving  the  rent,  by  special  words ;  but  by  a  general  grant  of  the 
reversion,  the  rent  will  pass  with  it,  as  incident  thereunto;  though  by  the 
grant  of  the  rent  genenilly,  the  reversion  will  not  pass.  The  incident 
passes  by  the  grant  of  the  principal,  but  not  e  converao:  for  the  maxiiu  of 
law  is,  **  accessorium  non  ducit,  sed  sequiturj  suum  principale,*' 

HEBGKB. 

Before  we  conclude  the  doctrine  of  remainders  and  reversions,  it  may 
be  proper  to  observe,  that  whenever  a  greater  estate  and  a  less  coincide 
and  meet  in  one  and  the  same  person,  without  any  intermediate  estate, 
the  less  is  immediately  annihilated  ;  or,  in  the  law  phrase,  is  said  to  be 
merged^  that  is,  sunk  or  drowned  in  the  greater.  Thus,  if  there  be  tenant 
for  years,  and  the  reversion  in  fee-simple  descends  to  or  is  purchased  by 
him,  the  term  of  years  is  merged  in  the  inheritance,  and  shall  never  exist 
any  more.  But  they  must  come  to  one  and  the  same  person  in  one  and 
the  same  right ;  else,  if  the  freehold  be  in  his  own  right,  and  he  has  a 
term  in  right  of  another,  {en  auter  droit,)  there  is  no  merger.  Therefore, 
if  tenant  for  years  dies,  and  makes  him  who  hath  the  reversion  in  fee  his 
executor,  whereby  the  term  of  years  vests  also  in  him,  the  ^rm  shall  not 
merge ;  for  he  hath  the  fee  in  his  own  right,  and  the  term  of  years  in  the 
right  of  the  testator,  and  subject  to  his  debts  and  legacies.  So  also,  if  he 
who  hath  the  reversion  in  fee  marries  the  tenant  for  years,  there  is  no 
merger;  for  he  hath  the  inheritance  in  his  own  right,  the  lease  in  the 
right  of  his  wife.  An  estate-tail  is  an  exception  to  thisTule:  for  a  man 
may  have  in  his  own  right  both  an  estate-tail  and  a  reversion  in  fee ;  and 


Chap.  XII.]  OF  ESTATES  IN  SEVERALTY.  165 

the  estate-tail,  though  a  less  estate,  shall  not  merj?e  in  the  fee.  For 
estates-tail  are  protected  and  preserved  from  merger  by  the  operation  and 
construction,  though  not  by  the  express  words,  of  the  statute  de  donis. 


CHAPTER  XII. 


OF  ESTATES  IN  SEVERALTY,  JOINT-TENANCY,  COPARCENARY, 

AND  COMMON. 

i 

I  iro-ioo. 

I 

We  come  now  to  treat  of  estates,  with  respect  to  the  number  and  con- 
nections of  their  owners,  the  tenants  who  occupy  and  hold  them.  And, 
considered  in  this  view,  estates  of  any  quantity  or  length  of  duration,  and 
whether  they  be  in  actual  possession  or  expectancy,  may  be  held  in  four 
different  ways ;  in  severaltv.  in  |Qip^-|^nancv.  in  coparcenary^,  and  in 
common.       f 

f  8ETKBALTT.  ' 

;  I.  He  that  holds  lands  or  tenements  in  aeveraltyy  or  is  sole  tenant 

{         thereof,  is  he  that  holds  them  in  his  own  right  only,  without  any  other 
\         person  being  joined  or  connected  with  him  in  point  of  interest,  during  his 
;         estate  therein.    This  is  the  most  common  and  usual  way  of  holding  an 
estate. 

JOINT-TEXANCT. 

II.  An  estate  in  joint-tenancy  is  ^here  lands  orJenements  are  granted 

to  t2^  or  more  persons,  to  hold  in  fee-simple,  fee- tail,  forjilp,  for  years, 

•        .or  at  will.    In  consequence  of  such  grants  an  estate  is  called  an  estate  m 

I         joint-tenancy,  and  sometimes  an  estate  in  jointure^  which  word  as  well  as 

[         the  other  signifies  a. union  or  coniunctiop  of  interest ;  though  in  common 

'         speech  the  term  join^ur^  is  now  usually  confined  to  that  joint-estate  which, 

by  virtue  of  the  statute  27  Hen.  VIII.  c.  19,  is  frequently  vested  in  the 

husband  and  wife  before  marriage,  as  a  full  satisfaction  and  bar  of  the  • 

woman's  dower. 

In  unfolding  this  title,  and  the  two  remaining  ones  in  the  present 
chapter,  we  will  first  inquire  how  these  estates  may  be  created;  next,  their 
properties  and  respective  incidents;  and  lastly  how  they  may  be  severed  or 
destroyed. 

;    HOW  CBSATKD. 

I.  The  creation  of  an  estate  in  joint-tenancy  depends  on  the  wording 

of  the^Jg^  nr  dtf>Y|g^^.  by  i^ich  the  tenants  claim  title :  for  this  estate 

\   can  only  arise  by  purchase  or  grant,  that  is  by  the  act  of  the  parties,  and 


J( 
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never  by  the  mere  act  of  law.  Now,  if  an  estate  be  given  to  a  plurality 
of  persons,  without  adding  any  restrictive,  exclusive,  or  explanatory 
words,  as  if  an  estate  be  granted  to  A .  and  B.  and  their  heirs,  this  makes 
them  immediately  joint-tenants  in  fee  of  the  lands.  ^ 

THK  PBOPKRTIKS.      l^^^-Cvwfc  r^Z^U^O-i^^^^       7T  7^    /    7? 

2.  The  properties  of  a  joint-estate  are  derived  from  itsjinitVy  which  is 
fourfold ;  the  unity  oi  inter^t,  the  unity  of  (i(^.  the  unity  oiiune,  and  the 
unity  of  possession;  or,  in  other  words,  joint-tenants  have  one  and  the 
same  interest,  accruing  by  one  and  the  same  conveyance,  commencing  at 
one  and  the  same  time,  and  held  by  one  and  the  same  undivided  pos- 
session. 

First,  they  must  have  one  and  the  same  interest.  One  joint- tenant 
cannot  be  entitled  to  one  period  of  duration  or  quantity  of  interest  in 
lands,  and  the  other  to  a  different;  one  cannot  be  tenant  for  life,  and  the 
other  for  years ;  one  cannot  be  tenant  in  fee,  and  the  other  in  tail.  But  if 
land  be  limited  to  A  and  B  for  their  lives,  this  makes  them  joint-tenants 
of  the  freehold ;  if  to  A  and  B  and  their  heirs,  it  makes  them  joint-tenants 
of  the  inheritance.  If  land  be  granted  to  A  and  B  for  their  lives,  and  to 
the  heirs  of  A;  here  A  and  B  are  joint-tenants  of  the  freehold  during 
their  respective  lives,  and  A  has  the  remainder  of  the  fee  in  severalty; 
or  if  land  be  given  to  A  and  B,  and  the  heirs  of  the  body  of  A;  here 
both  have  a  joint-estute  for  life,  and  A  hath  a  several  remainder  in  tail. 
Secondly f  joint-tenants  must  also  have  a  unity  of  title;/ their  estate  must 
be  created  by  one  and  the  same  act,  whether  legal  or  jllegal ;  as  by  one 
and  the  same  grant,  or  by  one  an^  the  same  disseisin.  J^int.-t:f»n<^nf 
cannot  arise  by  descent  or  act  of  law ;  but  merely  by  purchase  or  acquisition 
by  the  act  of  the'party :  and,  unless  that  act  be  one  and  the  same,  the  two 
tenants  would  have  different  titles;  and  if  they  had  different  titles,  one 
might  prove  good  and  the  other  bad,  which  would  absolutely  destroy  the 
jointure.  Tlijrffly.  there  must  also  be  a  unity  of  time;  their  estates  must  be 
vested  at  one  and  the  same  period,  as  well  as  by  one  and  the  same  title.  As 
in  case  of  a  present  estate  made  to  A  and  B ;  or  a  remainder  in  fee  to  A  and 
B  after  a  particular  estate ;  in  either  case  A  and  B  are  joint-tenants  of  tltis 
present  estate,  or  this  vested  remainder.  But  if,  after  a  lease  for  life,  the 
remainder  be  limited  to  the  heirs  of  A  and  B ;  and  during  the  continuance 
of  the  particular  estate  A  dies,  whicli  vest^  the  remainder  of  one  moiety 
in  liis  heir;  and  then  B  dies,  whereby  the  other  moity  becomes  vested  in 
the  heir  of  B:  now  A's  heir  and  B's  heir  are  not  joint^tenants  of  this 
remainder,  but  tenants  in  common ;  for  one  moiety  vested  at  one  time, 
and  the  other  moiety  vested  at  another.  Yet  where  a  feoffment  was  made 
to  the  use  of  a  man,  and  such  wife  as  he  should  afterwards  marry,  for 
term  of  their  lives,  and  he  afterwards  married ;  in  this  case  it  seems  U) 
have  been  held  that  the  husband  and  wife  had  a  joint-estate,  though 
vested  at  different  times:  because  the  use  of  the  wife's  estate  was  in 
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abeyance  and  dormant  till  the  intermarriage :  and^  being  then  awakened, 
had  relation'back  and  took  effect  from  the  original  time  of  creation.  Lastly, 
in  joint-tenancy  there  must  be  a  unity  of  posseasion.  Joint-tenants  are 
said  to  be  seised  per  my  et  per  tout  by  the  half  or  moiety ^  and  by  all:  that 
is,  they  each  of  them  have  the  entire  possession,  as  well  of  every  parcel 
as  of  the  whole.  They  have  not,  one  of  them  a  seisin  of  one-half  or 
moiety,  and  the  other  of  the  other  moiety ;  neither  can  one  be  exclusively 
seised  of  one  acre,  and  his  companion  of  another;  but  each,  has  an  undi- 
vided moiety  of  the  whole,  and  not  the  whole  of  an  undivided  moiety. 
And  therefore,  if  an  estate  in  fee  be  given  to  a  man  and  his  wife,  they  are 
neither  properly  joint-tenants,  nor  tenants  in  common :  for  husband  and 
wife  being  considered  as  one  person  in  law,  they  cannot  take  the  estate 
by  moieties,  but  both  are  seised  of  the  entirety,  per  touty  et  nan  per  my; 
the  consequence  of  which  is,  that  neither  the  husband  nor  the  wife  can 
dispose  of  any  part  without  the  assent  of  the  other,  but  the  whole  must 
remain  to  the  survivor. 

Upon  tliese  principles,  of  a  thorough  and  intimate  union  of  interest 
and  possession,  depend  many  other  consequences  and  incidents  to  the 
joint-tenant's  estate.  If  two  joint-tenants  let  a,  verbal  lease  of  their  land, 
reserving  rent  to  be  paid  to  one  of  them,  it  shall  enure  to  both,  in  respect 
of  the  joint- re  version.  If  their  lessee  surrenders  his  lease  to  one  of  them, 
it  shall  also  enure  to  both,  because  of  the  privity,  or  relation,  of  their 
estate.  On  the  same  reason,  livery  of  seisin,  made  to  one  joint-tenant, 
shall  enure  to  both  of  them :  and  the  entry,  or  re-entry,  of  one  joint- tenant 
is  as  effectual  in  law  as  if  it  were  the  act  of  both.  In  all  actions  also 
relating  to  thei^r  joint-estate,  one  joint-tenant  cannot  l»ue  or  be  sued  with- 
out joining  the  other. 

Upon  the  same  ground  it  is  held,  that  one  joint-tenant  cannot  have  an 
action  against  another  for  trespass,  in  respect  of  his  land :  for  each  has  an 
equal  right  to  enter  on  any  part  of  it. 

But  one  joint- tenant  is  not  capable  by  himself  to  do  any  act  which 
may  tend  to  defeat  or  injure  the  estate  of  the  other ;  as  to  let  leases,  or  to 
grant  copyholds:  and  if  any  waste  be  done,  which  tends  to  the  destruction 
of  the  inheritance,  one  joint-tenant  may  have  an  action  of  waste  against 
the  other,  by  construction  of  the  statute  Westm.  2.  c.  22.  So  too,  though 
at  common  law  no  action  of  account  lay  for  one  joint-tenant  against  anotJier, 
unless  he  had  constituted  him  his  bailiff  or  receiver,  yet  now  by  the  statute 
4  Anne,  c.  16,  joint-tenants  may  have  actions  of  account  against  each  other, 
for  receiving  more  than  their  due  share  of  the  profits  of  the  tenements 
held  in  joint- tenancy. 

SUBTIYOKSHIP. 

From  the  same  principle  also  arises  the  remaining  grand  incident  of 
joint-estates;  viz.,  the  doctrine  of  survivorship:  by  which  when  two  or 
more  persons  are  seised  of  a  joint  estate,  of  inheritance,  for  their  own 
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lives,  or  pur  auter  vie,  or  are  jointly  possessed  of  any  chattel-interest,  the 
entire  tenancy  upon  the  decease  of  any  of  them  remains  to  the  survivors, 
and  at  length  to  the  last  survivor ;  and  he  shall  be  entitled  to  the  whole 
estate,  whatever  it  be,  whether  an  inheritance,  or  a  common  freehold  only, 
or  even  a  less  estate.  This  is  the  natural  and  regular  consequence  of  the 
union  and  entirety  of  their  interest.  The  interest  of  two  joint-tenants 
is  not  only  equal  or  similar,  but  also  is  one  and  the  same.  One  has 
not  originally  a  distinct  moiety  from  the  other;  but,  if  by  any  subse- 
quent act  (as  by  alienation  or  forfeiture  of  either)  the  interest  becomes 
separate  and  distinct,  the  joint-tenancy  instantly  ceases.  But,  while  it 
continues,  each  of  two  joint-tenants  has  a  concurrent  interest  in  the 
whole ;  and  therefore  on  the  death  of  his  companion,  the  sole  interest  in 
the  whole  remains  to  the  survivor.  For  the  interest  which  the  survivor 
originally  had  is  clearly  not  devested  by  the  death  of  his  companion ;  and 
no  other  person  can  now  claim  to  have  a  jotn^estate  with  him,  for  no  one 
can  now  have  aa  interest  in  the  whole,  accruing  by  the  same  title  and  tak- 
ing effect  at  the  same  time  with  iiis  own ;  neither  can  any  one  claim  a 
separate  interest  in  any  part  of  the  tenements ;  for  that  would  be  to  deprive 
the  survivor  of  the  right  which  he  has  in  all  and  every  part.  As  therefore 
the  survivor's  original  interest  in  the  whole  still  remains ;  and  as  no  one 
can  now  be  admitted,  either  jointly  or  severally,  to  any  share  with  him 
therein ;  it  follows,  that  his  own  interest  must  now  be  entire  and  several, 
and  that  he  shall  alone  be  entitled  to  the  whole  estate  (whatever  it  be) 
that  was  created  by  the  original  grant. 

This  right  of  survivorship  is  called  by  our  ancient  authors  the  jwi 
accrescendiy  because  the  right  upon  the  death  of  one  joint-tenant  accumu- 
lates and  increases  to  the  survivors. 

HOW  8EVEBKD  AND  DKSTBOTKD. 

3.  We  are,  lastly,  to  inquire  how  an  estate  in  joint-tenancy  may  be 
severed  and  destroyed.  And  this  may  be  done  by  destroying  any  of  its 
constituent  unities.  1,  That  of  tiine,  which  respects  only  the  original 
commencement  of  the  joint-estate,  cannot  indeed  (being  now  past)  l>e 
affected  by  any  subsequent  transactions.  But,  2,  The  joint-tenant's  estate 
may  be  destroyed  without  any  alienation,  by  merely  disuniting  their  po*- 
session.  For  joint-tenants  being  seised  per  my  et  per  tout,  every  thing  that 
tends  to  narrow  that  interest,  so  that  they  shall  not  be  seised  throughout 
the  whole  and  throughout  every  part,  is  a  severance  or  destruction  of  the 
jointure.  And  therefore,  if  two  joint-tenants  agree  to  part  their  lands, 
and  hold  them  in  severalty,  they  are  no  longer  joint-tenants :  for  they 
have  now  no  joint-interest  in  the  whole,  but  only  a  several  interest  respec- 
tively in  the  several  parts.  And  for  that  reason  also,  the  right  of  surviv- 
orship is  by  such  separation  destroyed.  By  common  law  all  the  joint- tenants 
might  agree  to  make  partition  of  the  lands,  but  one  of  them  could  not  com* 
pel  the  other  so  to  do :   for  this  being  an  estate  originally  created  by  the 
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act  and  agreement  of  the  parties,  the  law  would  not  permit  any  one  or 
more  of  them  to  destroy  the  united  possession  without  a  similar  universal 
consent.  But  now  by  the  statutes  31  Hen.  VIII.  c.  1,  and  32  Hen.  VIII. 
c.  32,  joint-tenants,  either  of  inlieritances  or  other  less  estates,  are  com- 
pellable by  writ  of  partition  to  divide  their  lands.  >^,  The  jointure  may 
be  destroyed  by  destroying  the  unity  of  title.  As  if  one  joint-tenant  alienes 
and  conveys  his  estate  to  a  third  person :  here  the  joint  tenancy  is  severed, 
and  turned  into  tenancy  in  common ;  for  the  grantee  and  the  remaining 
joint-tenant  hold  by  different  titles,  (one  derived  from  the  original,  the 
other  from  the  subsequent,  grantor,)  though,  till  partition  made,  the  unity 
of  possession  continues.  But  a  devise  of  one's  share  by  will  is  no  sever- 
ance of  the  jointure :  for  no  test|iment  takes  effect  till  after  the  death  of 
the  testator,  and  by  such  death  the  right  of  the  survivor  (which  accrued 
at  the  original  creation  of  tlie  estate,  and  has  therefore  a  priority  to  the 
other)  is  already  vested.  4,  It  may  also  be  destroyed  by  destroying  the 
unity  of  interest.  And  therefore,  if  there  be  two  joint-tenants  for  life,  and 
the  inheritance  is  purchased  by  or  descends  upon  either,  it  is  a  severance 
of  the  jointure;  though,  if  an  estate  is  originally  limited  to  two  for  life, 
and  after  to  tiie  heirs  of  one  of  them,  the  freehold  shall  remain  in  jointure, 
without  merging  in  the  inheritance ;  because,  being  created  by  one  and 
the  same  conveyance,  they  are  not  separate  estates,  (which  is  requisite  in 
order  to  a  merger,)  but  branches  of  one  entire  estate.  In  like  manner,  if 
a  joint-tenant  in  fee  makes  a  lease  for  life  of  his  share,  this  defeats  the 
jointure :  for  it  destroys  the  unity  both  of  title  and  of  interest.  And  wlien- 
ever  or  by  whatever  means  the  jointure  ceases  or  is  severed,  the  right  of 
survivorship,  or  jus  acorescendi,  the  same  instant  ceases  with  it.  Yet,  if 
one  of  three  joint-tenants  alienes  his  share,  the  two  remaining  tenants 
still  hold  their  parts  by  joint-tenancy  and  survivorship:  and  if  one  of 
three  joint-tenants  release  his  share  to  one  of  his  companions,  though  the 
joint-tenancy  is  destroyed  with  regard  to  that  part,  yet,  the  two  remaining 
parts  are  still  held'in  jointure;  for  they  still  preserve  their  original  con- 
stituent unities.  But  when,  by  an  act  or  event,  different  interests  are 
created  in  the  several  parts  of  the  estate,  or  they  are  held  by  different 
titles,  or  if  merely  the  possession  is  separated ;  so  that  the  tenants  have 
no  longer  these  four  indispensable  properties,  a  sameness  of  interest,  and 
undivided  possession,  a  title  vesting  at  one  and  the  same  time,  and  by  one 
and  the  same  act  or  grant;  the  jointure  is  instantly  dissolved. 

lu  general  it  is  advantageous  for  the  joint-tenants  to  dissolve  the 
jointure ;  since  thereby  the  right  of  survivorship  is  taken  away,  and  each 
^may  transmit  his  own  part  to  his  own  heirs.  Sometimes,  however,  it  is 
disadvantageous  to  dissolve  the  joint-estate :  as  if  there  be  joint-tenants 
for  life,  and  they  make  partition,  this  dissolves  the  jointure;  and,  though 
before  they  each  of  them  had  an  estate  in  the  whole  for  their  own  lives 
and  the  life  of  their  companion,  now  they  have  an  estate  in  a  moiety  only 
for  their  own  lives  merely ;  and  on  the  death  of  either,  the  reversioner 
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shall  enter  on  his  moiety.  And  therefore  if  there  be  two  joint-tenants  for 
life,  and  one  grants  away  his  part  for  the  life  of  his  companion,  it  is  forfeit- 
ure :  for  in  the  first  place,  by  tlie  severance  of  the  jointure  he  has  given  him- 
self in  his  own  moiety  only  an  estate  for  his  own  life ;  and  then  he  grants 
the  same  land  for  the  life  of  another ;  which  grant,  by  a  tenant  for  liis  own 
life  merely,  is  a  forfeiture  of  his  estate :  for  it  is  creating  an  estate  which 
may  by  possibility  bist  longer  than  that  which  he  is  legally  entitled  to. 

III.  An  estate  hejd_in  coparcenary  is  whereJancJa-jQt.m.hfiritanpe 
descend  fromThfijLUcestor  to  two  or  more  -peistina.  It  ari9e%  either  by 
common  law  q^r^articuhircuatoaL.  ^By  common  law :  as  where  a  person 
seised  in  fee-siniple  or  juJefirtaiLdiea  and  his  nextixaixB  are  two  or  mor^, 
feniaieS;  his  daughiera,^i.8terB#-Aunt8,  cousinfl*.9r  their  representatives: 
in  this  case  they  shall  all  inherit,  as  will  be  more  fully  shown  when  we 
treat  of  descents  hereafter;  and  these  co-heirs  are  then  called  copcurcen- 
ers;  or,  for  brevity,  parceners  only.  Parceners  by  particular  custom  are 
where  lands  descend,  as  in  gavelkind,  to  all  the  males  in  equal  degree,  as 
sons,  brothers,  uncles,  etc.  And,  in  either  of  these  cases,  all  the  parcen- 
ers put  together  make  but  one  heir,  and  hav^  but  one  estate  among  them. 

J  THE  PROPERTIES  OP  PARCENERS.    ^'    /     /       f7 

I  The  properties  of  parceners  are  in  some  respects  like  those  of  joint- 

'  tenants ;  having  the  same  unities  of  interest,  title,  and  pdsfession.  They 
may  sue  and  be  sued  jointly  for  matters  relating  to  their  own  lands;  and 
the  entry  of  one  of  them  shall  in  some  cases  enure  as  the  entry  of  them 
all.  They  cannot  have  an  action  of  trespass  against  each  other;  but 
herein  they  difi'er  from  joint- tenants,  that  they  are  also  excluded  from 
maintaining  an  action  of  waste :  for  coparceners  could  at  all  times  put  a 
stop  to  any  waste  by  writ  of  partition,  but  till  the  statute  of  Henry  the 
Eighth  joint-tenants  had  no  such  power.  Parceners  also  differ  materially 
from  joint-tenants  in  four  other  point? :  1^  Thevalwavs  clai^  by  descent: 
whereas  joint-tenants  alwavs  claim  hv  nnrgtiase.  Therefore,  if  two  sisters 
purchased  lands  to  hold  to  them  and  their  heirs,  they  are  not  parceners, 
but  joint-tenants ;  and  hence  it  likewise  follows,  that  no  lands  can  be  held 
in  coparcenary,  but  estates  of  inheritance,  which  are  of  a  descendible 
nature;  whereas  not  only  estates  in  fee  and  in  tail,  but  for  life  or  yearSi 
may  be  held  in  joint-tenanc^y.  2,  There  is  no  unity  of  time  necessary  to 
an  estate  in  coparcenary.  For  if  a  man  had  two  daughters,  to  whom  his 
estate  descends  in  coparcenary,  and  one  dies  before  the  other:  the  surviv- 
ing daughter  and  the  heir  of  the  other,  or  when  both  are  dead,  their  two 
heirs  are  still  parceners;  the  estates  vesting  in  each  of  them  at  different 
times,  though  it  be  the  same  quantity  of  interest,  and  held  bj'  the  same 
title.  3,  Parceners,  though  they  have  a  unity,  have  not  an  entirety  oi 
interest.  They  are  properly  entitled  each  to  the  whole  of  a  distinct  moiety ; 
and  of  course  there  is  no  jus  accrescendi,  or  survivorship  between  them; 
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for  each  part  descends  severally  to  their  respective  heirs,  though  the  unity 
of  possession  continues.  And  as  long  as  the  lands  continue  in  a  course  of 
descent,  and  united  in  possession,  so  long  are  the  tenants  therein,  whether 
male  or  female,  called  parceners.  But  if  the  possession  be  once  severed  by 
partition,  they  are  no  longer  parceners,  but  tenants  in  severalty ;  or  if  one 
parcener  alienes  her  share,  though  no  partition  be  made,  then  are  the 
lands  no  longer  held  in  coparcenary  but  in  common. 

The  estate  in  coparcenary  may  be  dissolved  either  by  partitioji,  which 
disunites  the  possession ;  by  alienation  of  one  parcener,  which  disunites 
the  title  and  may  disunite  the  interest;  or  by  the  whole  at  last  descending 
to  and  vesting  in  one  single  person,  which  brings  it  to  an  estate  in  sever- 
alty. 


TKXAJrCI  IN  COMXOXf 

IV.  Tenants  in  comm^  are  such  as  hold  by  several  and  distinct  titles, 
but  by  unity  of  possessio^n^ecause  none  kuoweth  his  severalty,  and  there- 
fore they  all  occupy  promiscuously.  This  tenancy  therefore  happens  where 
there  is  a  unity  of  possession  merely,  but  perhaps  an  entire  disunion  of  in- 
terest, of  title,  and  of  time.  For  if  there  be  two  tenants  in  common  of  lands, 
one  may  hold  his  part  in  fee-simple,  the  other  in  tail  or  for  life ;  so  that  there 
is  no  necessary  unity  of  interest;  one  may  hold  by  descent,  the  other  by 
purchase ;  or  the  one  by  purchase  from  A,,  the  other  by  purchase  from  B. ; 
8o  that  there  is  no  unity  of  title ;  one's  estate  may  have  been  vested  fifty 
years,  the  other's  but  yesterday ;  so  there  is  no  unity  of  time.  The  only 
unity  there  is,  is  that  of  possession :  and  for  this  Littleton  gives  the  true 
reason,  because  no  man  can  certainly  tell  which  part  fs  his  own :  other- 
wise even  this  would  be  soon  destroved. 

HOW  CBEATEB. 

Tenancy  in  common  maybe  created,  either  by  the  destruction  of  the 
two  other  estates,  in  joint-tenancy  and  coparcenary,  or  by  special  limita- 
tion in  a  deed.  By  the  destruction  of  the  two  other  estates,  I  mean  such 
destruction  as  does  not  sever  the  unity  of  possession,  but  only  the  unity  of 
title  or  interest.  As,  if  one  or  two  joint- tenants  in  fee  alienes  his  estate 
for  the  lifo  of  the  alienee,  the  alienee  and  the  other  joint-tenant  are  tenants 
in  conMnon ;  for  they  have  now  several  titles,  the  other  joint-tenant  by  the 
original  grant,  the  alienee  by  the  new  alienation  ;  and  they  also  have 
several  interests,  the  former  joint-tenant  in  fee-simple,  the  alienee  for  his 
own  life  only.  So,  if  one  joint-tenant  gives  his  part  to  A  in  tail,  and  the 
other  gives  his  to  B  in  tail,  the  donees  are  tenanta  in  common,  as  holding 
by  diflTerent  titles  and  conveyances.  If  one  of  two  parceners  alienes,  the 
alienee  and  the  remaining  parcener  are  tenants  in  common ;  because  they 
hold  by  different  titles,  the  parcener  by  descent,  the  alienee  by  purchase. 
So  likewise,  if  there  be  a  grant  to  tWo  wi^n,  or  two  women,  and  the  heirs 
of  their  bodies,  here  the  grantees  shall  be  joint-tenants  of  the  life-estate, 
but  they  shall  have  several  inheritances:  because  they  cannot  possibly 


172  .    OF  ESTATES  IN  COMMON.  [Book  II. 

have  one  heir  of  their  two  bodies,  as  might  have  been  the  case  had  the 
limitation  been  to  a  man  and  woman,  and  the  heirs  of  their  bodies  bef^ot- 
ten :  and  in  this,  and  the  like  cases,  their  issue  shall  be  tenants  in  com- 
mon ;  because  they  must  claim  by  different  titles,  one  as  heir  of  A,  and 
the  other  as  heir  of  B ;  and  those  two  not  titles  by  purchase,  but  descent. 
In  short,  whenever  an  estate  in  joint-tenancy  or  coparcenary  is  dissolved, 
so  that  there  be  no  partition  made,  but  the  unity  of  possession  continues, 
it  is  turned  into  a  tenancy  in  common. 

A  tenancy  in  common  may  also  be  created  by  express  limitation  in  a 
deed;  but  here  care  must  be  taken  not  to  insert  words  which  imply  a 
joint-estate ;.  and  then  if  lands  be  given  to  two  or  more,  and  it  be  not  joint- 
tenancy,  it  must  be  a  tenancy  in  common.  But  the  law  is  apt  in  its  con- 
structions to  favor  joint-tenancy  rather  than  tenancy  in  common ;  because 
the  divisible  services  issuing  from  land  (as  rent,  etc.)  are  not  divided, 
nor  the  entire  services  (as  fealty)  multiplied,  by  joint-tenancy,  as  they  most 
necessarily  be  upon  a  tenancy  in  common.  Land  given  to  two,  to  be  holden 
the  one  moiety  to  one,  and  the  other  moiety  to  the  other,  is  an  estate  in  com- 
mon ;  and,  if  one  grants  to  another,  half  his  land,  the  grantor  and  grantee  are 
also  tenants  in  common ;  because  as  has  been  before  observed,  joint-tenants 
do  not  take  by  distinct  halves  or  moities ;  and  by  such  grants  the  division 
and  severalty  of  the  estate  is  so  plainly  expressed,  that  it  is  impossible 
they  should  take  a  joint-interest  in  the  whole  of  the  tenements.  But  a 
devise  to  two  persons  to  hold  jointly  and  severally ^  is  said  to  be  a  joint- 
tenancy ;  because  that  is  necessarily  implied  in  the  word  "jointly,"  the 
word  **  severally  '*  perhaps  only  implying  the  power  of  partition :  and  an 
estate  given  to  A  and  B,  equally  to  be  divided  between  them,  though  in 
deeds  it  hath  been  said  to  be  a  joint-tenancy,  (for  it  implies  no  more  than 
the  law  has  annexed  to  that  estate,  viz.  devisibiiity,)  yet  in  wills  it  is  cer- 
tainly a  tenancy  in  common ;  because  the  devisor  may  be  presumed  to 
have  meant  what  is  most  beneficial  to  both  the  devisees,  though  his  mean- 
ing is  imperfectly  expressed.  And  this  nicety  in  the  wording  of  grants 
makes  it  the  most  usual  as  well  as  the  safest  way,  when  a  tenancy  in  com- 
mon is  meant  to  be  created,  to  add  express  words  of  exclusion  as  well  as 
description,  and  limit  the  estate  to  A  and  B,  to  hold  as  tenants  in  common, 
and  not  as  joint-tenants, 

ITS  INCIDENTS. 

As  to  the  incidents  attending  a  tenancy  in  common :  tenants  in  com- 
mon (like  joint- tenants)  are  compellable  by  the  statutes  of  Henry  VIH- 
and  William  III.,  before  mentioned,  to  make  partition  of  their  lands; 
which  they  were  not  at  common  law.  They  properly  take  by  distinct 
moities,  and  have  no  entirety  of  interest;  and  tl>erefore  there  is  no  sur- 
vivorship between  tenants  in  common.  Their  other  incidents  are  such  as 
merely  arise  from  the  unity  of  possession  ;  and  are  therefore  the  same  as 
appertain  to  joint-tenants  merely  upon  that  account :  such  as  being  liable 
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to  reciprocal  actions  of  waste,  and  of  account,  by  the  statutes  of  Westm.  2, 
c.  22,  and  4  Anne,  c.  16.  For  by  the  common  law  no  tenant  in  common 
was  liable  to  account  with  his  companion  for  embezzling  the  profits  of  the 
estate ;  though  if  one  actually  turns  the  other  out  of  possession,  an  action 
of  ejectment  will  lie  against  him.  But,  as  for  other  incidents  of  joint- 
tenants,  which  arise  from  the  privity  of  title,  or  the  union  and  entirety  of 
interest,  (such  as  joining  or  being  joined  in  actions,  unless  in  the  case 
where  some  entire  or  indivisible  thing  is  to  be  recovered,)  these  are  not 
applicable  to  tenants  in  common,  whose  interests  are  distinct,  and  whose 
titles  are  not  joint  but  several. 

HOW  DI880LTED. 

Estates  in  common  can  only  be  dissolved  two  ways.  1.  By  uniting  all 
the  titles  and  interests  in  one  tenant,  by  purchase, or  otherwise;  which 
brings  the  whole  to  one  severalty :  2.  By  making  partitions  between  the 
several  tenants  in  common,  which  gives  them  all  respective  severalties. 
For  indeed  tenancies  in  common  differ  in  nothing  from  sole  estates  but 
merely  in  the  blending  and  unity  of  possession.  And  this  finishes  our  m- 
quiries  with  respect  to  the  nature  of  estates. 


CHAPTER  XIII. 

OF  THE  TITLE  TO  THINGS  REAL,  IN  GENERAL. 

lOO-SOl. 

Tbe  chiipter  treats  of  the  title  to  thirty  real,  with  the  manner  of  acquiring  and 
losiDg  it.  A  tfrie  Id  thOB  defined  by  Sir  Edward  Coke:  It  is  the  means  whereby  the 
owner  of  lands  hath  tbe  Just  possession  of  his  property.  There  are  three  several 
itMgeti  or  degrees  requisite  to  form  a  complete  title  to  lands  and  tenements. 

1st,  Nalced  possession;  2nd,  Right  of  possession;  8rd,  Right  of  property.  A 
good  title  is  where  the  right  of  possession  is  Joined  with  the  right  of  property. 
When  to  this  is  added  actual  possession  then  is  the  title  completely  legal. 


CHAPTER  XIV. 

OF  TITLE  BY  DESCENT. 


MRTH0D8  OF  AfQUIRlKO  AND  LOSING  TITLK. 

The  methods  of  acquiring  on  the  one  hand,  and  of  losing  on  the  other, 
a  title  to  estates  in  things  real,  are  reduced  by  our  law  to  two :  descent, 
where  the  title  is  vested  in  a  man  by  the  single  operation  of  law;  and  pur- 
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chase,  where  the  title  is  vested  in  him  by  his  own  act  or  agreement. 


DKHCKNT. 

Descent,  or  hereditary  succession,  is  the  title  whereby  a  man  on  the 
death  of  his  ancestor  acquires  his  estate  by  right  of  representation,  as  his 
heir  at  law.  An  heir  therefore  is  he  upon  whom  the  law  casts  the  estate 
immediately  on  the  death  of  the  ancestor :  and  an  estate  so  descending  to 
the  heir,  is  in  law  called  the  inheritance. 

The  doctrine  of  descents,  or  law  of  inheritances  in  fee-simple,  is  a 
point  of  the  highest  importance ;  and  is  indeed  the  principal  object  of  the 
laws  of  real  property  in  England. 

The  common-law  doctrine  of  inheritance^  it  will  now  be  our  business  to 
explain. 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred,  and  the 
several  degrees  of  consanguinity,  it  will  be  previously  necessary  to  state, 
as  briefly  as  possible,  the  true  notion  of  this  kindred  or  alliance  in  blood. 

CONRANtiUlNlTT. 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these  subjects 
to  be  the  connection  or  relation  of  persons  descended  from  the  same  stock 
or  common  ancestor.    This  consanguinity  is  either  lineal  or^ collateral. 

LINEAL. 

Lineal  consanguinity  is  that  which  subsists  between  persons,  of  whom 
one  is  descended  in  a  direct  line  from  the  other^  as  between  John  Stiles 
and  his  father,  grandfather,  great-grandfather,  and  so  upwards  in  the 
direct  ascending  line ;  or  between  John  Stiles  and  his  son,  grandson,  great- 
grandson,  and  so  downwards  in  the  direct  descending  line.  Every  gener 
ation  in  this  iineal  direct  consanguinity,  constitutes  a  different  degree, 
reckoning  either  upwards  or  downwards :  the  father  of  John  Stiles  is  re- 
lated to  him  in  the  first  degree,  and  so  likewise  is  his  son :  his  grandsire  and 
grandson  in  the  second;  his  great-grandsire  and  great-grandson  in  the 
third.  This  is  the  only  natural  way  of  reckoning  the  degrees  in  the  direct 
line,  and  therefore  universally  obtains,  as  well  in  the  civil  and  canon  as 
in  the  common  law. 

COLLATEBAL. 

Collateral  kindred  answers  the  same  description :  collateral  relations 
agreeing  with  the  lineal  in  this,  that  they  descend  from  the  same  stock  or 
ancestor;  but  differing  in  this,  that  they  do  not  descend  one  fmiy  the 
other.  Collateral  kinsmen  are  such  then  as  lineally  spring  from  one  and 
the  same  ancestor,  who  is  the  stirpn,  or  root,  the  stipeSy  trunk,  or  common 
stock,  from  whence  these  relations  are  branched  out.  Ab  if  John  Stiles 
hath  two  sons,  who  have  each  a  numerous  issue ;  both  these  issues  are 
lineally  descended  from  John  Stiles  as  their  common  ancestor ;  and  they 
are  collateral  kinsmen  to  each  other,  because  they  are  all  descended  from 
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this  common  ancestor,  and  all  have  a  portion  of  bis  blood  in  their  veins, 
which  denominates  them  consanguineoa. 

We  must  be  careful  to  remember,  that  the  very  being  of  collateral 
consanguinity  consists  in  this  descent  from  one  and  the  same  common  an- 
cestor. Thus  Titius  and  his  brother  are  related;  why?  because  both  are 
derived  from  one  father:  TStius  and  his  first  cousin  are  related;  why? 
because  both  descend  from  the  sama  grandfather ;  and  his  second  cousin's 
claim  to  consanguinity  is  this,  that  they  are  both  derived  from  one  and. 
the  same  great  grandfather.  In  short,  as  many  ancestors  as  a  man  has,  so 
many  common  stocks  he  has,  from  which  collateral  kinsmen  may  be  derived. 

METHOD  OF  COMPUTING  DKGBKK8. 

The  method  of  computing  these  degrees  in  thft  «*^flftip  Jy^  which 
our  law  has  adopted,  is  as  follows :  we  begin  at  the  common  ancestor  and 
reckon  downwards :  and  in  whatsoever  degree  the  two  persons,  or  the 
most  remote  of  them,  is  distant  from  the  common  ancestor,  that  is  the  de- 
gree in  which  they  are  related  to  each  other.  Thus,  Tiiius  and  his  brother 
are  related  in  the  first  degree;  for  from  the  father  to  each  of  them  is 
counted  only  one ;  Titius  and  his  nephew  are  related  in  the  second  de- 
gree ;  for  the  nephew  is  two  degrees  removed  from  the  common  ancestor ; 
viz.,  his  own  grandfather,  the  father  of  Titius. 

The  civilians  count  upwards,  from  either  of  the  persons  related,  to  the 
common  stock,  and, then  downwards  again  to  the  other,  reckoning  a  de- 
gree for  each  person  both  ascending  and  descending. 

BULKS  OP  INHEI 


The  nature  and  degrees  of  kindred  being  thus  in  some  measure  ex- 
plained, I  shall  next  proceed  to  lay  down  a  series  of  rules  or  canons  of  f\ 
inheritance,  according  to  which,  estates  are  transmitted  from  the  ances- 
tor to  the  heir ;  together  with  an  explanatory  comment,  remarking  their 
original  and  progress,  the  reasons  upon  which  they  are  founded,  and  in 
some  cases  their  agreement  with  the  laws  of  other  nations. 

I.  The  first  rule  is,  that  inheritances  shall  lineally  descend  to  the  is-  \ 
sue  of  the  person  who  last  died  actually  seised  in  infinitum;  but  shall  J 
never  lineally  ascend. 

To  explain  the  more  clearly  both  this  and  the  subsequent  rules,  it 
must  first  be  observed,  that  by  law  no  inheritance  can  vest  nor  can  any 
person  be  the  actual  complete  heir  of  another,  till  the  ancestor  is  previ- 
ously dead.  Nemo  est  hseres  viventis.  Before  that  time  the  person  who  is 
next  in  the  line  of  succession  is  called  an  heir  apparent^  or  heir  presump- 
tive, Jn"*  WP^^^^^^  "B51^  whose  ri^ht  of  inheritance  is  indefeasable.^ 
provided  they  outlive  the  ancestor  |  as  the  eldest  son  or  his  issue,  who 
must  by  the  course  of  the  common  law  be  heir  to  the  father  whenever  he 
happens  to  die.  Heirs  presumptive  are  such  who,  if  the  ancestor  should 
die  immediately,  would  in  the  present  circumstances  of  things  be  his 
heirs ;  but  whose  right  of  inheritance  may  be  defeated  by  the  contingency 
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of  some  nearer  heir  being  born ;  as  a  brother  or  nephew,  whose  presump- 
tive succession  may  be  destroyed  by  the  birth  of  a  child ;  or  a  daughter 
wliose  present  iiopes  may  be  hereafter  cut  off  by  the  birth  of  a  son. 
Nay,  even  if  the  estate  hath  descended,  by  the  death  of  the  owner,  to  such 
brother,  or  nepliew,  or  daughter,  in  the  former  cases,  the  estate  shall 
I  be  devested  and  talceu  away  by  the  birth  of  a  posthumous  child ;  and,  in 
the  latter,  it  shall  also  be  totally  devested  by  the  birth  of  a  posthumous  son. 
We  must  also  remember  that  no  person  can  be  properly  such  an  ances- 
tor as  that  an  inheritance  of  lands  or  tenements  can  be  derived  from  him,  un- 
less he  hath  had  actual  seisin  of  such  lands,  either  by  his  own  entry,  or  by 
the  possession  of  his  own  or  his  ancestor's  lessee  for  years,  or  by  receiv- 
ing rent  from  a  lessee  of  a  freehold :  or  unless  he  hath  had  what  is  equiv- 
alent to  corporal  seisin  in  hereditaments  that  are  incorporeal ;  such  as 
the  receipt  of  rent,  a  presentation  to  the  church  in  case  of  an  advowson, 
and  the  like.  But  he  shall  not  be  accounted  an  ancestor,  who  hath  bad 
only  a  bare  right  or  title  to  enter  or  be  otherwise  seised. 

<"*  II.    A  second  general  rule  or  canon  is,  that  the  male  issue  shall  be  ad- 

mitted before  the  female. 

Thus  sons  shall  be  admitted  before  daughters;  or,  as  our  male  law- 

•       givers  have  somewhat  uncomplaisantly  expressed  it,  the  worthiest  of  blood 

I       shall  be  preferred. 

III.  A  third  rule  or  canon  of  descent  is  this :  that  where  there  are 
two  or  more  males,  in  equal  degree,  the  eldest  only  shall  inherit;  but  the 
females  all  together. 

IV.  A  fourth  rule  or  canon  of  descents,  is  this :  tha^  the  lineal  de- 
\       scendauts,  tn  infinitum^  of  any  person  deceased,   shall  represent  their 

ancestor:  that  is,  shall  stand  in  the  same  place  as  the  person  himself 
would  have  done,  had  he  been  living. 

Thus  the  child,  grandchild,  or  great-grandchild  (either  male  or  female) 
of  the  eldest  son  succeeds  before  the  younger  son,  and  so  in  infinitum.  AbcI 
these  representatives  shall  take  neither  more  nor  less,  but  just  so  much 
as  their  principals  would  have  done. 

This  taking  by  representation  is  called  succession  in  stirpes^  according 
to  the  roots ;  since  all  the  branches  inherit  the  same  share  that  their  root, 
whom  they  represent  would  have  done. 

\,  A  fifth  rule  is  that  on  failure  of  lineal  descendants,  or  issue,  of 
the  person  last  seised,  the  inheritance  shall  descend  to  his  collateral  rela- 
tions, being  of  the  blood  of  the  first  purchaser,  subject  to  the  three  pre- 
ceding rules. 

Thus  if  Geoffrey  Stiles  purchases  land,  and  it  descends  to  John  Stiles 
his  son,  and  John  dies  seised  thereof  without  issue ;  whoever  succeeds  to 
this  inheritance  must  be  of  the  blood  of  Geoffrey,  the  first  purchaser  of 
this  family.  The  first  purchaser,  perquisitor,  is  he  who  first  acquired  the 
estate  to  his  family,  whether  the  same  was  transferred  to  him  by  sale  or 
l>y  gilt,  or  by  any  other  method,  except  only  that  of  descent. 
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The  rules  of  inheritance  that  remain  are  only  rules  of  evidence,  calcu- 
lated to  investigate  who  t!ie  purchasing  ancestor  was ;  which  infeudis  vere 
antiqah  has  in  process  of  time  been  forgotten,  and  is  supposed  so  to  be  in 
feuds  that  are  held  ut  arUiquis.  — ..- 

VI.     A  sixth  rule  or  canon  therefore  is,  that  the  collateral  heir  of  tlie       / 
person  last  seised  must  be  his  next  collateral  kinsman  of  the  whole  blood.      j 

First,  he  must  be  his  next  collateral  kinsman  either  personally  or  jure      I 
representationis;  which  proximity  is  reckoned  according  to  the  canonical      j 
deforces  of  consanguinity  before  mentioned.    Therefore,  the  brother  being     j 
in  the  first  degree,  he  and  his  descendants  shall  exclude  the  uncle  and  his     i 
issue,  who  is  only  in  the  second. 

The  right  of  representation  being  thus  established,  the  former  part  of 
the  present  rule  amounts  to  this :  that  on  failure  of  issue  of  the  person  last 
seised,  the  inheritance  shall  descend  to  the  other  subsisting  issue  of  his 
next  immediate  ancestor.  Thus,  if  John  Stiles  dies  without  issue,  his 
estate  shall  descend  to  Francis  his  brother,  or  his  representatives,  he  being 
lineally  descended  from  Geoffrey  Stiles,  John's  next  immediate  ancestor, 
or  father.  On  the  failure  of  brethren,  or  sisters,  and  their  issue,  it  shall 
descend  to  the  uncle  of  John  Stiles,  the  lineal  descendant  of  his  grand- 
father George,  and  so  on  in  infinitum. 

But  though  the  common  ancestor  be  thus  the  root  of  the  inheritance, 
yet  with  us  it  is  not  necessary  to  name  him  in  making  out  the  pedigree  or  de- 
ai?ent.  For  the  descent  between  two  brothers  is  held  to  be  an  imme- 
diaie  descent,  and  therefore  title  may  be  made  by  one  brother  or  his 
representatives  to  or  through  another  without  mentioning  their  common 
father.  But  though  the  common  ancestors  are  not  named  in  deducing  the 
pedigree,  yet  the  law  still  respects  them  as  the  fountains  of  inheritable 
blood ;  and,  therefore,  in  order  to  ascertain  the  collateral  heir  of  John 
Stiles,  it  is  first  necessary  to  recur  to  his  ancestors  in  the  first  degree,  and 
if  they  have -left  any  other  issue  besides  John,  that  issue  will  be  his  .heir. 
On  default  of  such,  we  must  ascend  one  step  higher,  to  the  ancestors  in 
the  second  degree,  and  then  to  those  in  the  third  and  fourtli,  and  so  up- 
wards in  infinitum y  till  some  couple  of  ancestors  be  found  who  have  other 
iaaue  descending  from  them  besides  the  deceased  in  a  parallel  lor  collat- 
eral line.  From  these  ancestors  the  heir  of  John  Stiles  must  derive  his 
descent,  and  in  such  derivation  the  same  rules  must  be  observed  with  re- 
gard to  the  sex,  primogeniture,  and  representation,  that  have  before  been 
laid  down  with  regard  to  lineal  descents  from  the  person  of  the  last  pro- 
prietor. 

But,  secondly,  the  heir  need  not  be  the  n*»arest  kinsman  absolutely, 
but  only  sub  modo;  that  is,  he  must  be  the  nearest  kinsman  of  the  whole- 
blood ;  for  if  there  be  a  much  nearer  kinsman  of  the  /ia2/-blood,  a  distant 
kinsman  of  the  whole-blood  shall  be  admitted,  and  the  other  entirely  ex- 
cluded; nay,  the  estate  shall  escheat  to  the  lord,  sooner  than  the  half- 
blood  shall  inherit. 

12 
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A  kinsman  of  the  whole  blood  is  he  that  is  derived,  not  only  from  the 
same  ancestor,  but  from  the  same  couple  of  ancestors. 

VII.  The  seventh  and  last  rule  or  canon  is,  that  in  collateral  inheri- 
tances the  male  stocks  sliall  be  preferred  to  tlie  female,  (that  is,  kindred 
derived*  froin  the  blood  of  the  male  ancestors,  however  remote,  shall  be 
admitted  before  those  from  the  blood  of  the  female,  however  near;)  un- 
less wliere  the  lands  have,  in  fact,  descended  from  a  fe;nale. 

Tlius  the  relations  on  the  father's  side  are  admitted  in  infinitum^  before 
those  on  the  mother's  side  are  admitted  at  all ;  and  the  relations  of  the 
father's  father,  before  those  of  the  father's  mother,  and  so  on. 


CHAPTER  XV. 

OF  TITLE  BY  PURCHASE, 

AND 

I.  BY  ESCHEAT. 

PURCHASE  IN  LAW. 

Purchase,  perquisitio,  taken  in  its  largest  and  most  extensive  sense, 
is  thus  defined  by  Littleton :  the  possession  of  lands  and  tenements,  which 
a  man  hath  by  his  own  act  or  agreement,  and  not  by  descent  from  any  of 
his  ancestors  or  kindred.  In  this  sense  it  is  contradistinguislied  from 
acquisition  by  right  of  blood,  and  includes  every  other  method  of  coming 
to  an  estate,  but  merely  that  by  inheritance :  wherein  the  title  is  vested 
in  a  person,  not  by  his  own  act  or  agreement,  but  by  the  single  operation 
of  law. 

Purchase,  indeed,  in  its  vulgar  and  confined  acceptation,  is  applied 
only  to  such  acquisitions  of  land,  as  are  obtained  by  way  of. bargain  and 
sale  for  money,  or  some  other  valuable  consideration.  But  this  falls  far 
short  of  tHe  legal  idea  of  purchase :  for,  if  I  give  land  freely  to  another,  he 
is  in  the  eye  of  the  law  a  purchaser,  and  falls  within  Littleton's  definition, 
for  he  comes  to  the  estate  by  his  own  agreement ;  that  is,  he  consents  to 
the  gift.  A  man  who  has  his  father's  estate  settled  upon  him  in  tail,  be- 
fore he  was  born,  is  also  a  purchaser;  for  he  takes  quite  another  estate 
than  the  law  of  descents  would  have  given  him.  Nay,  even  if  the  ancestor 
devises  his  estate  to  his  heir-at-law  by  will,  with  other  limitations,  or  in 
any  other  shape,  than  the  course  of  descents  would  direct,  such  heir  shall 
take  by  purchase.  But  if  a  man,  siezed  in  fee,  devises  his  whole  estate  to 
his.  heir-at-law,  so  that  the  heir  takes  neither  a  greater  nor  a  less  estate 
by  the  devise  than  he  would  have  done  without  it,  he  shall  be  adjudged 
to  take  by  descent,  even  though  it  be  charged  with  encumbrances :  this 
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I  beioK  for  the  benefit  of  creditors,  and  others,  who  have  demands  on  tlie 

estate  of  the  ancestor.  If  a  remainder  be  limited  to  the  heirs  of  Sempro- 
nius,  here  Sempronius  himself  takes  nothing ;  but  if  he  dies  during  tlie 
continuance  of  tlie  particular  estate  his  heirs  shall  take  as  purcliasers. 
But  if  an  estiite  be  made  to  A  for  life,  remainder  to  his  right  heirs  in  fee, 
his  lieirs  shall  take  by  descent:  for  it  is  an  ancient  rule  of  law,  that  when- 
ever the  ancestor  takes  an  estate  for  life,  the  heirs  cannot  by  the  same 
conveyance  take  an  estate  in  fee  by  purchasCy  but  only  by  descent.  And 
if  A  dies  before  entry,  still  his  heirs  shall  take  by  descent,  and  not  by 
purchase ;  for  where  the  heir  takes  any  thing  that  might  have  vested  in 
the  ancestor,  he  takes  by  way  of  descent.  The  ancestor,  during  his  life, 
beareth  in  himself  all  his  heirs ;  and  therefore,  when  once  he  is  or  might 
have  been  seised  of  the  lands,  the  inheritance  so  limited  to  his  heirs  vests 
in  the  ancestor  himself:  and  the  word  **  heirs"  in  this  case  is  notes- 
teemed  a  word  of  purchase,  but  a  word  of  limitaiionj  enuring  so  as  to 
increase  the  estate  of  the  ancestor  from  a  tenancy  for  life  to  a  fee-simple. 

DIFFERKNCR  IN  ACQUISITION  OF  K8TATK  BY  PUBCHA8K  AND  BT  DBSCRNT. 

/yy^Jf^fjK»T\iei   difference,  in  effect,  between  the  acquisition  of  an  estate  by 
^    degfignt  an(^  hypyrnhimft.  mnaiatjt  principally  in  peae  two  p^r^tft^  1.  ThJjLj 
rfY^I^   bv  niirchRHft  t.hfl  pfltatft  ftp.nnirpft  a  iiftw  inhpritjihlft  nimlitv,  and  is  descend- 


^^^^^^ „         ^ only  of  some  par- 

MfrWlur  '^Tir''°^'iri.  ^^^t  when  a  man  takes  an  estate  by  purchase,  he  takes 
it  not  ut  feudum  patemum  or  maternum  which  would  descend  only  to  the 
heirs  by  the  father's  or  mother's  side :  but  he  takes  it  ut  feudum  antiquum, 
as  a  feud  of  indefinite  antiquity,  whereby  it  becomes  inheritable  to  his^ 
heirs  general,  first  of  the  paternal,  and  then  of  the  maternal,  line.  |2^d 
e^ta^  tak^n  "by  purchase  will  not  make  the  hpir  answeraHle  for  the  acta^ 
of  the  ancestor,  as  an  estate  by  descan^  wilj.  For  if  the  ancestor,  by  any 
deed,  obligation,  covenant,  or  the  likw,  bindeth  himself  and  his  heirs,  and 
dieth  ;  this  deed,  obligation,  or  covenant  shall  be  binding  upon  the  heir  so 
far  forth  only  as  he  (or  any  other  in  trust  for  him)  had  any  estate  of  in- 
heritance vested  in  him  by  descent  from,  (or  any  estate  pur  auter  tie  com- 
ing to  him  by  special  occupancy,  as  heir  to),  that  ancestor,  sufficient  to 
answer  the  charge;  whether  he  remains  in  possession,  or  hath  alienated 
it  before  action  brought ;  which  sufficient  estate  is  in  the  law  called  assets; 
from  the  French  word  assez,  enough.  Therefore,  if  a  man  covenants,  for 
himself  and  his  heirs,  to  keep  my  house  in  repair,  I  can  then  (and  then 
only)  cc^pel  his  heir  to  perform  this  covenant,  when  he  has  an  estate 
sufficient  for  this  purpose,  or  assets,  by  descent  from  the  covenantor ;  for 
though  the  covenant  descends  to  the  heir,  whether  he  inherits  any  estate 
or  no,  it  lies  dormant,  and  is  not  compulsory,  until  he  has  assets  by 
descent. 

FITS  MODBS  OF  ACQIJIBINO  TITLE  BT  PUBCHASE. 

This  is  the  legal  signification  of  the  word  perquisitio,  or  purchase ;  and 


4.  7Zm^- 

a- 
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in  this  sense  it  Includes  the  five  following  methods  of  acquiring  a  title  to  7"* 
estates:  J ^  Escheat.  2.  Occuoai^cv.  3^  Prescription.  4,  Forfeiture.  5,  A  • 
Alienation.    Of  all  these  in  their  order. 

K8CHEAT. 

1.  Escheat,' we  may  remember,  was  one  of  the  fruits  and  conse- 
quences of  feodal  tenure.  With  us  it  denotes  an  obstruction  of  the  course 
of  descent,  and  a  consequent  determination  of  the  tenure,  by  some  unfore- 
seen contingency :. in  which  case  the  land  naturally  results  back,  by  a 
kind  of  reversion,  to  the  original  grantor  or  lord  of  the  fee. 

But  if  must  be  remembered  that,  in  order  to  complete  this  title  by 
escheat,  it  is  necessary  that  the  lord  perform  an  act  of  his  own,  by  entering 
on  the  lands  and  tenements  so  escheated,  or  suing  out  a  writ  ofescfieat;  on 
failure  of  which,  or  by  doing  any  act  that  amounts  to  an  implied  waiver  of 
his  right,  as  by  accepting  homage  or  rent  of  a  stranger  who  usurps  the 
possession,  his  title  by  escheat  is  barred.  It  is  therefore  in  some  respects 
a  title  acquired  by  his  own  act,  as  well  as  by  act  of  law. 

The  law  of  escheats  is  founded  upon  this  single  principle,  that  the  blood 
of  the  person  last  seised  in  fee-simple  is,  by  some  means  or  other,  utterly 
extinct  and  gone;  and,  since  none  can  inherit  his  estate  but  such  as  are 
of  his  blood  and  consanguinity,  it  follows,  as  a  regular  consequence,  that 
when  such  blood  is  extinct,  the  inheritance  itself  must  fail :  the  land  must 
become  what  the  foedal  writers  denominate  feudum  apertum;  and  must 
result  back  again  to  the  lord  of  the  fee.  by  whom,  or  by  those  whose  estate, 
he  hath,  it  was  given.  ^  »> 

DIT1810N8  OF  E8CHKAT8. 

Escheats  are  frequently  <livided  into  those  propter  defectum  sanguinis, 
and  those  propter  delictum  tenentis:  the  one  sort,  if  the  tenant  dies  without 
heirs;  the  nthftr,  if  hia  hinnd  be  attainted.  But  both  these  specieomay 
well  be  comprehended  under  the  first  denomination  only ;  for  he  that  is 
attainted  suffers  an  extinction  of  his  blood,  as  well  as  he  that  dies  without 
relations.  The  inheritable  quality  is  expunged  in  one  instance,  and  ex- 
pires in  the  other. 

DEFICIENCY  OF  INHERITABLE  BLOOD. 

Escheats  therefore  arising  merely  upon  the  deficiency  of  the  blood, 
whereby  the  descent  is  impeded,  their  doctrine  will  be  better  illustrated 
by  considering  the  several  cases  wherein  hereditary  blood  may  be  deficient, 
than  by  any  other  method  whatsoever. 

1,  2,  3,  The  first  three  cases,  wherein  inheritable  blood  is  wanting, 
may  be  collected  from  the  rules  of  descent  laid  down  and  explained  in  the 
preceding  chapter,  and  therefore  will  neetl  very  little  illustration  or  com- 
ment. First,  when  the  tenant  dies  without  any  relations  on  the  part  of 
any  of  his  ancestors ;  secondly,  when  he  dies  without  any  relations  on  the 
part  of  those  ancestors  from  whom  his  estate  descended ;  thirdly,  when  he 
dies  without  any  relations  of  the  whole  blood. 
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4.  A  monster,  which  hath  not  the  shape  of  mankindi  but  in  any  part 
evidently  bears  the  resemblance  of  the  brute  creation,  hath  no  inheritable 
blood,  and  .cannot  be  heir  to  any  land,  albeit  it  be  brought  forth  in  mar- 
riage ;  but,  although  it  hath  deformity  in  any  part  of  its  body,  yet  if  it 
hath  human  shape  it  may  be  heir.  But  our  law  will  not  admit  a  birth  of 
this  kind  to  be  such  an  issue  as  shall  entitle  the  husband  to  be  tenant  by 
the  curtesy;  because  it^is  not  capable  of  inheriting.  And  therefore,  if 
there  appears  no  other  heir  than  such  a  prodigious  birth,  the  land  shall 
escheat  to  the  lord. 

BA8TABD8. 

5. .  Bastards  are  incapable  of  beinaj  heirs.  Bastards,  by  our  law,  are 
such  children  as  are  jjq^  born  either  in  lawful  wedlocjt.  or  within  a  compej: 
tent  time  after  its  determination.  Such  are  held  to  be  nulUtisfilii,  the 
sons  of  nobody.  Being  thus  the  sons  of  nobody,  they  have  no  blood  in 
them,  at  least  no  inheritable  blood :  consequently,  none  of  the  blood  of 
the  first  purchaser :  and  therefore,  if  there  be  no  other  claimant  than  such 
illegitimate  children,  the  land  shall  escheat  to  the  lord. 

There  is,  indeed,  one  instance,  in  which  our  law  has  shown  them 
some  little^  regard ;  and  that  is  usually  termed  the  case  of  bastard  eign^ 
and  mulier  puisn^.  This  happens  when  a  man  has  a  bastard  son,  and 
afterwards  marries  the  mother,  and  by  her  has  a  legitimate  son,  who,  in 
the  language  of  the  law,  is  called  a  mulier^  or,  as  Glanvil  expresses  it  in 
h\9  JAitin  J  fllius  mulieratus;  the  woman  before  marriage  being  concti6tna, 
and  afterwards  mulier.  Now,  here  the  eldest  son  is  bastard,  or  bastard 
eigiit;  and  the  youngest  son  is  legitimate,  or  mulier  paisnh.  If  then  the 
father  dies,  and  the  bastard  eign^  enters  upon  his  land,  and  enjoys  it  to  his 
death,  and  dies  siesed  thereof,  whereby  the  inheritance  descends  to  his 
issue;  in  this  case  the  mulier  puisn^j  and  all  other  heirs,  (though  minors, 
feme-coverts,  or  under  any  incapacity  whatsoever,)  are  totally  barred  of 
their  right. 

^i1  ^"i^tifl*''^**  ^'ntinr^t  hft  lifiira  themselv^.  an  nftithf r  «>q.n  ^^ipy  liava  oi^y 
h^i^  but  those  of  their  own  bodies^  For,  as  all  collateral  kindred  consists 
in  being  derived  from  the  same  common  ancestor,  and  a  bastard  has  no 
legal  ancestors,  he  can  have  no  collateral  kindred;  and,  consequently,  can 
have  no  legal  heirs  but  su^  as  claim  by  a  lineal  descent  from  himself. 
And,  therefore,  if  a  bastard  purchase  land  and  dies  seised  thereof  without 
issue,  and  intestate,  the  land  shall  escheat  to  the  lord  of  the  fee. 

JkLISNS. 

6.  Aliens,  also,  are  incapable  of  taking  by  descent,  or  inheriting:  for 
they  are  not  allowed  to  have  any  inlieri table  blood  in  them ;  ratlier  indeed 
upon  a  principle  of  national  or  civil  policy,  than  upon  reasons  strictly 
feodal.  Though,  if  lands  had  been  suffered  to  fall  into  their  hands  who 
owe  no  allegiance  to  the  crown  of  England,  the  design  of  introducing  our 
feuds,  the  defense  of  the  kingdom,  would  have  been  defeated.    Wherefore 
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if  a  man  leaves  no  other  relations  but  aliens,  his  land  shall  escheat  to  the 
lord. 

As  aliens  cannot  inherit,  so  far  they  are  on  a  level  with  bastards ;  but 
as  they  are  also  disabled  to  hold  by  purchase,  they  are  under  still  greater 
disabilities.  And,  as  they  can  neither  hold  by  purchase  nor  by  inherit- 
ance it  is  almost  superfluous  to  say  that  they  can  have  no  heirs,  since  they 
can  have  nothing  for  an  heir  to  inherit;  but  so  it  is  expressly  holden, 
because  they  have  not  in  them  any  inheritable  blood. 

And  further,  if  an  alien  be  made  a  denizen  by  the  king's  letters- 
patent,  and  then  purchases  land,  (which  the  law  allows  such  a  one  to  do,) 
his  son,  born  before  his  denization,  shall  not  (by  the  common  law)  inherit 
those  lands ;  but  a  son  born  afterwards  may,  even  though  his  elder  brother 
be  living;  for  the  fatlier,  before  denization,  had  no  inheritable  blood  to 
communicate  to  his  eldest  son ;  but  by  denization  it  acquires  an  hereditary 
quality,  which  will  be  transmitted  to  his  subsequent  posterity.  Yet  if  he 
had  been  naturalized  by  act  of  parliament,  such  eldest  son  might  then  have 
inherited ;  for  that  cancels  all  defects,  and  is  allowed  to  have  a  retrospec- 
tive energy,  which  simple  denization  has  not. 

It  is  now  held  for  law,  that  the  sons  of  an  alien  bom  here,  may  inherit 
to  each  other;  the  descent  from  one  brother  to  another  being  an  immediate 
descent.  And  reasonably  enough  upon  the  whole :  for,  as  (in  common 
purchases)  the  whole  of  the  supposed  descent  from  indefinite  ancestors  is 
but  fictitious,  tlie  law  may  as  well  suppose- the  requisite  ancestors,  as  sup- 
pose the  requisite  descent. 

PERSONS  ATTAIIVTKD. 

7.  By  attainder  also,  for  treason  or  other  felony,  the  blood  of  tlie 
person  attainted  is  so  corrupted,  as  to  be  rendered  no  longer  inheritable. 

IN  CASK  OF  C0BP0BATI0N8.      * 

Before  I  conclude  this  head  of  escheat,  I  must  mention  one  singular 
instance  in  which  lands  held  in  fee-simple  are  not  liable  to  escheat  to  the 
lord,  even  when  their  owner  is  no  more,  and  hath  left  no  heirs  to  inherit 
them.  And  this  is  the  case  of  a  corporation;  for  if  that  comes  by  any 
accident  to  be  dissolved,  the  donor  or  his  heirs  shall  have  the  land  again 
in  reversion,  and  not  th^  lord  by  escheat;  which  is  perhaps  the  only 
instance  where  a  reversion  can  be  expectant  on  a  grant  in  fee-simple 
absolute.  But  the  law,  we  are  told,  doth  tacitly  annex  a  condition  to 
every  such  gift  or  grant,  that  if  the  corporation  be  dissolved,  the  donor  or 
grantor  shall  re-enter;  for  the  cause  of  the  gift  or  grant  faileth.  This  is 
indeed  founded  upon  tite  self-same  principle  as  the  law  of  escheat;  the 
heirs  of  the  donor  being  only  substituted  instead  of  the  chief  lord  of  the 
fee;  which  was  formerly  very  frequently  the  case  in  subinfeudations,  or 
alienations  of  lands  by  a  vassal  to  be  holden  as  of  himself,  till  that  prac- 
tice was  restrained  by  the  statute  of  quia' emptor eSj.\%  Edw.  I.  st.  1,  to 
which  this  very  singular  instance  still  in  some  degree  remains  an  exception. 
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CHAPTl^R  XVr. 

II.    OF  TITLE  BY  OCCUPANCY. 

DBFIlflTIOX  AND  KXTKNT  OF  BIGHT. 

Occupancy  is  thetaking  possession  of  those  things  which  before 
belonged  to  noboj 

This  right  of  occupancy,  so  far  as  it  concerns  real -property,  (for  of 
personal  chattels  I  am  not  in  this  place  to  speak,)  hath  been  confined  by 
the  laws  of  England  within  a  very  narrow  compass ;  and  was  extended 
only  to  a  single  instance ;  namely,  where  a  man  was  tenant  pur  avter  vie,' 
or  had  an  estate  granted  to  himself  only  (without  mentioning  his  heirs) 
for  the  life  of  another  man,  and  died  during  the  life  of  cestuy  que  vie,  or 
him  by  whose  life  it  was  hohien  ;  in  this  case  he  that  could  first  enter  on 
the  land  niight  lawfully  retain  the  possession,  so  long  as  cestuy  que  vie 
lived,  by  right  of  occupancy.  It  did  not  revert  to  the  grantor,  though  it 
formerly  was  supposed  so  to  do,  for  he  had  parted  with  all  his  interest  so 
long  as  c€9tuy  que  vie  lived ;  it  did  not  escheat  to  tke  lord  of  the  fee,  for 
all  escheats  must  be  of  the  absolute  entire  fee,  and  not  of  any  particular 
estate  carved  out  of  it,  much  less  of  so  minute  a  remnant  as  this ;  it  did 
not  belong  to  the  grantee,  for  he  was  dead ;  it  did  not  descend  to  his  heirs, 
for  there  were  no  words  of  inheritance  in  the  grant,  nor  could  it  vest  in 
his  executors,  for  no  executors  could  succeed  to  a  freehold.  Belong- 
ingy  therefore,  to  nobody,  like  the  fiGsreditas  jacens  of  the  Romans,  the 
law  left  it  open  to  be  seized  and  appropriated  by  the  first  person  that 
could  enter  upon  it  during  the  life  of  cestuy  que  vie  under  tlie  name  of 
an  occupant.  « 

But  there  was  no  right  of  occupancy  allowed,  where  the  king  had  the 
reversion  of  the  lands,  for  the  reversioner  hath  an  equal  right  with  any 
other  man  to  enter  upon  the  vacant  possession,  and  where  the  king's  title 
and  a  subject's  concur,  the  king's  shall  be  always  preferred.  Against  the 
king,  therefore,  there  could  be  no  prior  occupant,  because  nullum  tempus  * 
occurrit  regi.  And  even  in  the  case  of  a  subject,  had  the  estate  pur  auter 
vie  been  granted  to  a  man  and  his  heirs  during  the  life  of  cestuy  que  uie, 
there  the  heir  might  and  still  may  enter  and  hold  possession,  and  is  called 
in  law  a  special  occupant,  as  having  a  special  exclusive  right,  by  the  terms 
of  the  original  grant,  to  enter  upon  and  occupy  this  hcereditas  jacens  during 
the  residue  of  the  estate  granted. 
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• 
But  the  title  of  common  occupancy  is  now  reduced  almost  to  nothing 

by  two  statutes :  the  one,  29  Car.  II.  c.  3,  which  enacts  that  where  there 
is  no  special  occupant,  in  whom  the  estate  may  vest,  the  tenant  ;>ur  avUr 
vie  may  devise  it  by  Mjill,  or  it  shall  go  to  the  executors  or  administrators, 
and  be  assets  in  their  hands  for  payment  of  debts ;  the  other,  that  of  14 
Geo.  II.  c.  20,  which  enacts  that  the  surplus  of  such  estate  pur  autervie, 
after  payment  of  debts,  shall  go  in  a  course  of  distribution  like  a  chattel 
interest. 

By  these  two  statutes  the  title  of  common  occupancy  is  utterly  extinct 
and  abolished ;  though  that  of  special  occupancy  by  the  heir-at-law  con- 
tinues to  this  day ;  such  heir  being  held  to  succeed  to  the  ancestor's 
estate,  not  by  descent,  for  then  he  must  take  an  estate  of  inheritance,  hot 
as  an  occupant  specially  marked  out  and  appointed  by  the  original  grant. 
But,  as  before  the  statutes  there  could  no  common  occupancy  be  had  of 
incorporeal  hereditaments,  as  of  rents,  tithes,  advowsons,  commons,  or 
the  like,  (because,  with  respect  to  them,  there  could  be  no  actual  entry 
made,  or  corporal  seisin  had ;  and  therefore  by  the  death  of  the  grantee 
pur  auter  vie  a  grant  of  such  hereditaments  was  entirely  determined,)  so 
now,  I  apprehend,  notwithstanding  these  statutes,  such  grant  would  be 
determined  likewise ;  and  the  hereitaments  would  not  be  devisable ;  nor 
vest  in  the  executors,  nor  go  in  a  course  of  distribution. 

TITLE  BT  OCCUPANCY  TO  NKW  FOBHKD  ISLANDS,  COAST  LANDS  ETC. 

So  also  in  some  cases,  where  the  laws  of  other  nations  give  a  right  by 
occupancy,  as  in  lands  newly  created,  by  the  rising  of  an  island  in  the  sea 
or  in  a  river,  or  by  the  alluvion  or  dereliction  of  the  waters ;  in  these 
instances  the'  law  of  England  assigns  them  an  immediate  owner.  For 
Braoton  tells  us,  that  if  an  island  arises  in  the  middle  of  a  river,  it  belongs 
in  common  to  those  who  have  lands  on  each  side  thereof ;  but  if  it  be 
nearer  to  one  bank  than  the  other,  it  belongs  only  to  him  who  is  proprie- 
tor of  the  nearest  shore :  which  is  agreeable  to,  and  probably  copied  from, 
the  civil  law.  Yet  this  seems  only  to  be  reasonable,  where  the  soil  of 
the  river  is  equally  divided  between  the  owners  of  the  opposite  shores; 
for  if  tlie  whole  soil  is  the  freehold  of  any  one  man,  as  it  usually  is  when- 
ever a  several  fishery  is  claimed,  there  it  seems  just  (and  so  is  the  constant 
practice)  that  the  eyotts  or  little  islands,  arising  in  any  part  of  the  river, 
shall  be  the  property  of  him  who  owneth  the  piscary  and  the  soil.  How- 
ever, in  case  a  new  island  rise  in  the  sea,  though  the  civil  law  gives  it  to 
the  first  occupant,  yet  ours  gives  it  to  the  king.  And  as  to  lands  gained 
from  the  sea,  either  by  alluvion,  by  the  washing  up  of  sand  and  earth,  so 
as  in  time  to  make  terra  firma;  or  by  dereliction,  as  when  the  sea  shrinks 
back  below  the  usual  watermark ;  in  these  cases  the  law  is  held  to  be, 
that  if  this  gain  be  by  little  and  little,  by  small  and  imperceptible  degrees, 
it  shall  go  to  the  owner  of  the  land  adjoining.  For  de  minimis  non  curat 
lex:  and,  besides,  these  owners  being  often  losers  by  the  breaking  in  of 
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the  sea,  or  at  charges  to  keep  it  out,  this  possible  gain  is  therefq|pe  a  recip- 
rocal consideration  for  such  possible  charge  or  loss.  But  if  the  alluvion 
or  dereliction  be  sudden  and  considerable,  in  this  case  it  belongs  to  the 
king ;  for.  as  the  king  is  lord  of  the  sea,  and  so  owner  of  the  soil  while  it 
18  covered  with  water,  it  is  but  reasonable  he  should  have  the  soil  when 
the  water  has  left  it  dry.  So  that  the  quantity  of  ground  gained,  and  the 
time  during  which  it  is  gaining,  are  what  make  it  either  the  king's  or  the 
subject's  property.  In  the  same  manner  if  a  river,  running  between  two 
lordships,  by  degrees  gains  upon  the  one,  and  thereby  leaves  the  other 
dry ;  the  owner  who  losed  his  ground  thus  imperceptibly  has  no  remedy ; 
but  if  the  course  of  the  river  be  changed  by  a  sudden  and  violent  flood,  or 
other  hasty  means,  and  thereby  a  man  loses  his  ground,  it  is  said  that  he 
shall  have  what  the  river  has  left  in  any  other  place,  as  a  recompense  for 
this  sudden  loss. 


CHAPTER  XVII. 

III.    OF  TITLE  BY  PRESCRIPTION. 

ses-ser. 

A  third  method  of  acquiring  real  property  by  purchase  is  that  bx. 
fic^pti^^n:  as  when  a  man  can  show  no  other  title  to  what  he  claims,  than 
that  he,  and  those  under  whom  he  claims,  have  immemorially  used  to 
enjoy  it. 

The  distinction  between  custom  and  prescription  is  this :  that;iaiat22i 
i^  prop^X^y  t*^  if^onl  "flflg^r  «iH  TiQtiapi|gx^d  to  a  per8^:  such  as  a  custom 
in  the  manor  of  Dale  that  lands  shall  descend  to  the  youngest  son:  pre- 
scription is  merely  a  personal  usage ;  as,  that  Sempronius  and  his  ances- 
torfi,  or  those  whose  estate  he  hath,  have  used  time  out  of  mind  to  have 
such  an  advantage  or  privilege. 

All  prescription  must  be  either  in  a  man  and  his  ancestors,  or  in  a 
man  and  those  whose  estate  he  hath:  which  last  is  called  prescribing  in 
a  que  estate. 

By  the  statute  of  limitations,  32  Hen.  VIII.  c.  2,  it  is  enacted,  that  no 
person  shall  make  any  prescription  by  the  seisin  or  possession  of  his  an- 
cestor or  predecessor,  unless  such  seisin  or  possession  hath  been  within 
threescore  years  next  before  such  prescription  made. 

WHAT  HAY  Bl  PBKSCUIBKD  FOB. 

Secondly,  as  to  the  several  species  of  things  which  may,  or  may  not, 
be  prescribed  for:  we  may,  in  the  first  place,  observe,  that  nothing  but 
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incorporail  lii^reditanienta  can  be  claimed  by  prescription ;  as  a  right  of 
way,  a  common,  etc. ;  but  that  no  prescription  «an  give  a  title  to  lands, 
and  other  corporeal  substances,  of  which  more  certain  evidence  may 
be  had. 

But,  as  to  a  right  of  way,  a  common,  or  the  like,. a  man  may  be 
allowed  to  prescribe  ;  for  of  these  there  is  no  corporal  seisin,  the  enjoy- 
ment will  be  frequently  by  intervals,  and  therefore  the  right  to  enjoy 
them  can  depend  on  noticing  else  but  immemorial  usage.    2,  A  prescription 
must  always  be  laid  in  him  that  is  tenant  of  the  fee.    A  tenant  for  life,  for 
years,  at  will,  or  a  copyholder,  cannot  prescribe,  by  reason  of  the  imbe- 
cility of  tlieir  estates.    For,  as  prescription  is  usage  beyond  time  of  mem- 
ory, it  is  absurd  that  they  should  pretend  to  prescribe  for  any  thing, 
whose  estates  commenced  within  the  remembrance  of  man.    And  there- 
fore the  copyholder  must  prescribe  under  cover  of  his  lord's  estate,  and 
the  tenant  for  life  under  cover  of  the  tenant  in  fee-simple.     As  if  tenant 
for  life  of  a  manor  would  prescribe  for  a  right  of  common  as  appurtenant 
to  the  same,  he  must  prescribe  under  cover  of  the  tenant  in  fee-simple; 
and  must  plead  that  John  Stiles  and  his  ancestors  had  immeniorially  used 
to  have  this  right  of  common,  appurtenant 4o  the  said  manor,  and  that 
John  Stiles  demised  the  said  manor,  with  its  appurtenances,  to  him  the 
said  tennnt  for  life.    3,  A  prescription  cannot  be  for  a  thing  which  cannot 
be  raised  by  grant.    For  the  law  allows  prescription  only  in  supply  of  the 
loss  of  a  grant,  and  therefore  every  prescript>^  presupposes  a  grant  to 
have  existed.    4,  A  fourth  rule  is,  that  what  is  to  arise  by  matter  of  record 
cannot  be   presc^^ibed  for,   but  must  be  claimed  by  grant,  entered  on 
record;  such  as,  for  instance,  the  royal  franchise  of  deodands,  felons' 
goods,  and  the  like.    But  the  franchises  of  treasure-trove,  waifs,  estraj-s, 
and  the  like,  may  be  claimed  by  prescription  ;  for  they  arise  from  private 
contingencies,  and  hot  from  any  matter  of  record.    6,  Among  things  in- 
corporeal, whidi  may  be  claimed  by  prescription,  a  distinction  must  be 
made  with  regard  to  the  manner  of  prescribing ;  that  is,  whether  a  man 
shall  prescribe  in  a  que  eatutey  or  in  himself  and  his  ancestors.    For,  if  a 
man  prescribes  in  a  que  estate,  (that  is,  in  himself  and  those  whose  estate 
he  holds,)  nothing  is  claimable  by  this  prescription,  but  such  things  as 
are  incident,  appendant,  or  appurtenant  to  lands ;  for  it  would  be  absurd 
to  claim  anything  as  the  consequence,  or  appendix  of  an   estate,  with 
which  the  thing  claimed  has  no  connection;  but,  if  he  prescribes  in  him- 
self and  his  ancestors,  he  may  prescribe  for  anything  whatsoever  that  lien 
in  grant;  not  only  things  that  are  appurtenant,  but  also  such  as  may  be 
in  gross. 

Therefore  a  man  may  prescribe,  that  he,  and  those  whose  estate  he 
hath  in  the  manor  of  Dale,  have  used  to  hold  theadvowson  of  Dale,  as 
appendant  to  that  manor ;  but,  if  the  advowson  be  a  distinct  inheritance, 
and  not  appendant,  then  he  can  only  prescribe  in  his  ancestors.  So  also 
a  man  may  prescribe  in  a  que  estate  for  a  common  appurtenant  to  a  manor; 
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but,  if  he  would  prescribe  for  a  common  in  groM,  he  must  prescribe  in 
himself  and  his  ancestors.  6,  Lastly,  we  may  observe,' that  estates  gained 
by  prescription  are  not,  of  course,  descendible  to  the  heirs  general,  like 
otlier  purchased  estates,  but  are  an  exception  to  the  rule.  For,  properly 
speaking,  the  prescription  is  rather  to  be  considered  as  an  evidence  of  a 
former  acquisition,  than  as  an  acquisition  de  novo:  and  therefore,  if  a  man 
prescribes  for  a  right  of  way  in  himself  and  his  ancestors,  it  will  descend 
only  to  the  blood  of  that  line  ancestors  in  whom  he  so  prescribes ;  the 
prescription  in  this  case  being  indeed  a  species  of  descent.  But,  if  he 
prescribes  for  it  in  a  que  estate,  it  will  follow  the  nature  of  that  estate  in 
which  the  prescription  is  laid,  and  be  inheritable  in  the  same  imanner, 
wliether  that  were  acquired  by  descent  or  purchase ;  for  every  accessory 
foUoweth  the  nature  of  its  principal. 


CHAPTER  XVIII. 

IV.    OF  TITLE  BY  FORFEITURE. 

DRFI5ITI01T  OP  FORFRITUBE. 

Forfeiture  is  a  punishment  annexed  bylaw  to  some  illef^al  act,  or 
Lejgligence,  m  the  owner  of  lands,  tenementst  or  hereditaments;  whereby 
he  loses  all  his  interest  therein,  and  they  go  to  the  party  injured,  as  a 
recompense  for  the  wrong  which  either  he  alone,  or  the  public  together 
^ith  himself,  hath  sustained. 

FOR  WHAT  TITLK  HAY  BE  FORFEITED. 

Jjauds,  tenements,  and  Jiereditaments  mav  be  forfeited  in  various 
degrees  and  by  varioos  means:  l,^v  crimes  and  misdemesnors.  2,  By 
alienation  contrary  to  law.  3,  By  non-presentation  to  a  benefice,  when 
the  forfeiture  is  denominated  a  lapse.  4,  Bv  sinionv.  5,  By  non-per- 
formance of  condition.  6,  By  waste.  7,  By  breach  of  copy-hold  customs. 
8,  By  bankruptcy. 

BT  CBIXE. 

At  t>resent  I  shall  only  observe  in  general,  that  the  offences  which 
induce  a  forfeiture  of  lands  and  tenements  to  the  crown  are  principally 
the  following  six :  1,  Treason.  2,  Felony.-  3,  Misprision  of  treason.  4, 
Prstmunire,  5,  Drawing  a  weapon  on  a  judge,  or  striking  any  one  in  the 
presence  of  the  king's  principal  courts  of  justice.  6,  Popish  recusancy,  or 
non-observance  of  certain. laws  enacted  in  restraint  of  papists. 

BT  ALIENATIO.^. 

Lands  and  tenements  may  be  forfeited  by  alienation,  or  conveying 
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them  to  another  contrary  to  law.  This  is  either  alienation  in  mortmain, 
alienation  to  an  alien,  or  alienation  by  particular  tenants;  in  the  two  former 
of  which  cases  the  forfeiture  arises  from  the  incapacity  of  the  alienee  to 
take,  in  the  latter  from  the  incapacity  of  the  alienor  to  ip*ant. 

ALIKNATION  IN  MOBTIUIX. 

1.  Alienation  in  mortmain,  in  mortua  manu,  is  an  alienation  of  lands 
or  tenemehts  to  any  corporation.  ^qIa  or  aggregate,  ppf^lpaiymtiral  or  tem- 
poral. But  these  purchases  having  been  chiefly  made  by  religious  houaeB, 
in  consequence  whereof  the  lands  became  perpetually  inherent  in  one 
dead  hand,  this  hath  occasioned  the  general  appellation  of  mortmain  tol)e 
applied  to  such  alienations,  and  the  religious  houses  themselves  to  be 
principally  considered  in  forming  the  sUtutes  of  mortmain. 

By  the  common  law  any  man  might  dispose  of  his  lands  to  any  other 
private  man  at  his  own  discretion,  especially  when  the  feodal  restraints  of 
alienation  were  worn  away.  Yet,  in  consequence  of  these  it  was  always, 
and  is  still  necessary,  for  corporations  to  have  a  license  in  mortmain  from 
the  crown  to  enable  them  to  purchase  lands.  But,  besides  this  general 
license  from  the  king,  as  lord  paramount  of  the  kingdom,  it  was  also 
requisite,  whenever  there  was  a  mesne  or  intermediate  lord  between  the 
king  and  the  alienor,  to  obtain  his  license  also  (upon  the  same  feodal 
principles)  for  the  alienation  of  the  specific  land.  And  if  no  such  license 
was  obtained,' the  king  or  other  lord  might  respectively  enter  on  the  land, 
so  aliened  in  mortmain  as  a  forfeiture. 

The  religious  houFes  resorted  to  the  following  contrivance  when  a  license  coaM 
not  be  obtained:  The  tenant  who  meant  to  alienate,  flnit  conveyed  his  lands  to  tb« 
religious  houses  and  instantly  took  them  back  again  to  hold  as  tenant  to  the  moDS*- 
tery,  which  sort  of  Instantaneous  seisin  was  probably  held  not  to  occasion  any  for* 
felture.  Then,  by  pretext  of  some  other  forfeiture,  surrender  or  escheat,  the  society 
entered  into  the  land  In  right  of  the  newly  acquired  signiory,  as  Immediate  lords  of 
the  fee. 

In  the  reign  of  Henry  III  all  such  attempts  were  declared  void  and  the  land 
became  forfeited  to  the  lord  of  the  fee. 

Tlvjs  extended  only  to  religious  houses^  sole  corporations  not  being  included  in 
the  statute.  Ecclesiastical  bodies  however  found  means  to  creep  out  of  this  staluie, 
one  of  which  was  by  taking  long  leases  for  years. 

This  produced  the  statute  de  religiosiSf  7  Edw.  1.;  which  providetl, 
thatjiQ  person  f  religious  or  other,  whatsoever,  should  buy  or  sell,  or  receive 
under  pretence  of  a  gift,  or  term  of  years,  or  any  other  title  whatsoever, 
nor  sliould  by  any  art  or  ingenuity  appropriate  to  himself,  any  lands  or 
tenements  in  mortmain :  upon  pain  that  the  immediate  lord  of  the  fee,  or, 
on  his  default  for  one  year,  the  lords  paramount,  and,  in  default  of  all  of 
them,  the  king,  might  enter  thereon  as  a  forfeiture. 

COMMON  BECOVBBIIM. 

This  seemed  to  be  a  sufficient  security  against  all  alienations  in  mort- 
main, but  as  these  statutes  extended  only  to  gifts   and  conveyances 
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between  the  parties,  the  religious  houses  now  began  to  set  up  a  fictitious 
title  to  the  land,  which  it  was  intended  they  should  have,  and  to  bring  an 
action  to  recover  it  against  tJie  tenant;  whOy  by  frgntliinf^  ^f^UnHimi  made 
[mjlefgflj;a^and  thereby  judgment  was  given  for  the  religious  house,  which 
then  recovered  the  lan<l  by  sentence  of  law  upon  a  supposed  ,prior  title. 
And  thus  they  had  the  honour  of  inventing  those  fictitious  adjudications 
of  right,  which  are  since  become  the  great  assurance  of  the  kingdom,  under 
the  name  of  common  recoveries.  But  upon  this  the  statute  of  Westminster 
the  second,  13  Edw.  I.  c.  32,  enacted,  that  in  such  cases  a  jury  shall  try 
the  true  right  of  the  demandants  or  plaintiffs  to  the  land,  and  if  the  reli- 
gious house  or  corporation  be  found  to  have  jt,  they  shall  still  recover 
seitfin ;  otherwise  it  shall  be  forfeited  to  the  immediate  lord  of  the  fee,  or 
else  to  the  next  lord,  and  finally  to  the  king,  upon  tho  immediate  or  other 
lord's  default. 

So  careful,  indeed,  was  this  provident  prince  to  prevent  any  future 
evasions,  that  when  the  statute  of  quia  emplores^  18  Edw.  I.,  abolished  all 
subinfeudations,  and  gave  liberty  for  all  men  to  alienate  their  lands  to  be 
holden  of  their  next  immediate  lord,  a  proviso  was  inserted  that  this 
should  not  extend  to  autliorize  any  kind  of  alienation  in  mortmain.  And 
when  afterwards  the  method  of  obtaining  the  king's  license  by  writ  of  ad 
(fuod  damnum  was  marked  out,  by  the  statute  27  Edw.  I.  st.  2,  it  was  fur- 
ther provided  by  statute  34  Edw.  I.  st.  3,  that  no  such  license  should  be 
effectual,  without  the  consent  of  the  mesne  or  intermediate  lords. 

OBlttlN  OF  U8K8  AND  TBU8TS. 

Yet  still  it  was  found  difficult  to  set  bounds  to  ecclesiastical  ingenuity; 
for  when  they  were  driven  out  of  all  their  former  holds,  they  devised  a 
new  method  of  conveyance,  by  which  the  lands  were  granted,  not  to  them- 
selves directly,  but  to  nominal  jepffees  tsuLtCmUA^  of  the  religious  houses ; 
thus  lliflfi^r''*'^*"y  between  the  posaessqion  and  tl^fij^^  and  receiving  the 
actual  profits,  while  the  seisin  of  the  land  remained  in  the  nominal  frnffpe ; 
who  was  held  by  the  courts  of  equity  (then  under  the  direction  of  the 
,  clergy)  to  be  l)ound  in  conscience  to  account  to  his  cestuy  que  use  for  the 
rents  and  emoluments  of  the  estate.  And  it  is  to  these  inventions  that 
our  practisers  are  indebted  for  the  introduction  ofjjjSflP  apd  trugta.  the 
foundation  <of  modern  conveyancing.  But,  unfortunately  for  the  inventors 
themselves,  they  did  not  long  enjoy  the  advantage  of  their  new  devise ; 
for  the  statute  16  Ric.  II.  c.  5,  enacts,  that  the  lands  which  had  been  so 
purchased  to  uses  should  be  amortised  by  license  from  the  crown,  or  else 
be  sold  to  private  persons ;  and  that,  for  the  future,  uses  shall  be  subject 
to  the  statutes  of  mortmain,  and  forfeitable  like  the  lands  themselves. 
And  whereas  the  statutes  had  been  eluded  by  purchasing  large  tracts  of 
land,  adjoining  to  churches,  and  consecrating  them  by  the  name  of 
churchyards,  such  subtile  imagination  is  also  declared  to  be  within  the 
compass  of  the  statutes  of  mortmain.    And  civil  or  lay  corporations,  as 
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well  as  ecclesiastical,  are  also  declared  to  be  within  the  mischief,  and  of 
course  within  the  remedy  provided  by  those  salutar>'  laws.  And,  lastly, 
as  during  the  times  of  popery,  lands  were  frequently  given  to  superstitious 
uses,  though  not  to  any  corporate  bodies ;  or  were  made  liable  in  the 
hands  of  heirs  and  devisees  to  the  charge  of  obits,  chaunteries,  and  the 
like,  which  were  equally  pernicious  in  a  well-governed  state  as  actual 
alienations  in  mortmain ;  therefore,  at  the  dawn  of  tiie  reformation,  the 
statute  23  Hen.  VIII.  c.  10  declares,  that  all  future  grants  of  lands  for  any 
of  the  purposes  aforesaid,  if  granted  for  any  longer  term  than  twenty  years, 
shall  be  void. 

ALIBNATION  TO  AN  ALIEN.    » 

2.  Secondly,  alienation  to  an  alien  is  also  a  cause  of  forfeiture  to  the 
crown  of  the  land  so  alienated :  not  only  on  account  of  his  incapacity  to 
hold  them,  which  occasions  him  to  be  passed  by  in  descents  of  land,  but 
likewise  on  account  of  his  presumption  in  attempting,  by  an  act  of  his  own, 
to  acquire  any  real  property. 

ALIKNATION  BY  PARTICULAR  TENANTS. 

3.  Lastly,  alienation  by  particular  tenants^  when  they  are  greater 
than  the  law  entitles  them«dto  make,  and- devest  the  remainder  or  rever 
sion,  are  also  forfeitures  to  him  whose  right  is  attacked  thereby. 

Equivalent  both  in  its  nature  and  its  consequences,  to  an  illegal  alien- 
ation by  the  particular  tenant,  is  the  civil  crime  of , disclaimer;  as  where  a 
tenant,  who  holds  of  any  lord,  neglects  to  render  him  the  due  services, 
and,  upon  an  action  brought  to  recover  them,  disclaims  to  hold  of  his 
lord.  Which  disclaimer  of  tenure  in  any  court  of  record  is  a  forfeiture  of 
the  lands  to  the  lord,  upon  reasons  most  apparently  feodal. 

BY  LAPSE. 

III.  Lapse  is  a  species  of  forfeiture,  whereby  the  right  of  presenta- 
tion to  a  church  accrues  to  the  ordinary  by  neglect  of  the  patron  to  pre- 
sent, to  the  metropolitan  by  neglect  of  the  ordinary,  and  to  the  king  by 
neglect  of  the  metropolitan. 

BY  81H0NT. 

IV.  By  simony f  the  right  of  presentation  to  a  living  is  forfeited,  and 
vested  pro /lac  vice  in  the  crown.  Simony  is  the  corrupt  premutation  of 
any  one  to  an  ecclesiastical  benefice  for  money,  gift,  or  reward.  It  is  so 
called  from  the  resemblance  it  is  said  to  bear  to  the  sin  of  Simon  Magus, 
though  the  purchasing  of  holy  orders  seems  to  approach  nearer  to  his 
offence. 

BY  BREACH  OF  CONDITION. 

V.  The  next  kind  of  forfeitures  are  those  by  breach  or  non-perform- 
ance of  a  condition  annexed  to  the  estate,  either  expressly  by  deed  at  its 
original  creation,  or  implied  by  law  from  a  principle  of  natural  reason. 
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BY  WASTE, 

VI.  Another  species  of  forfeiture  is  waste.  Waste,  vastum,  is  a  spoil 
or  destruction  in  houses,  gardens,  trees,  ar  other  corporeal  hereditaments, 
to  the  disherison  of  him  that  hath  the  remainder  or  reversion  in  fee- 
simple  or  fee-tail. 

Waste  is  either  voluntary,  which  is  a  crime  of  commission,  as  by  pull- 
ing down  a  house;  or  it  is  permissive,  which  is  a  matter  of  omission  only, 
as  by  suffering  it  to  fall  for  want  of  necessary  reparations.    Whatever  does 
a  lasting  damage  to  the  freehold  or  inheritance  is  waste.    Therefore 
removing  wainscot,  floors,  or  other  things  once  fixed  to\he  freehold  of  a 
bouse,  is  waste.    If  a  house  be  destroyed  by  tempest,  lightning,  or  the 
like,  which  is  the  act  of  ^Providence,  it  is  no  waste :  but  otherwise,  if  the 
house  be  burned  by  the  carelessness  or  negligence  of  the  lessee,  though 
now,  by  the  statute  6  Anne,  c.  31,  no  action  will  lie  against  a  tenant  for  an 
accident  of  this  kind.    Waste  may  also  be  committed  in  ponds,  dove- 
houses,  warrens,  and  the  like ;  by  so  reducing  the  number  of  the  creatures 
'therein,  that  there  will  not  be  sufficient  for  the  reversioner  when  he  comes 
to  the  inheritance.    Timber  also  is  part  of  the  inheritance.    Such  are  oak, 
ash,  and  elm  in  all  places ;  and  in  some  particular  countries,  by  local  cus- 
tom, where  other  trees  are  generally  used  for  building,  they  are  for  that 
reason  considered  as  timber;  and  to  cut  down  such  trees,  or  top  them,  or 
do  any  otlier  act  whereby  the  timber  may  decay,  is  waste.    But  under- 
wood the  tenant  may  cut  down  at  any  seasonable  time  that  he  pleases ; 
and  may  take  sufficient  estovers  of  common  right  for  house-bote  and  cart- 
l)ote ;  unless  retrained  (which  is  usual)  by  particular  covenants  or  excep- 
tions.   The  conversion  of  land  from  one  species  to  another  is  waste.    To 
convert  wood,  meadow,  or  pasture  into  arable ;  to  turn  arable,  meadow,  or 
pasture  into  woodland ;  or  to  turn  arable  or  woodland  into  meadow  or  pas- 
ture, are  all  of  them  waste.    And  the  same  rule  is  observed,  for  the  same 
reason,  with  regard  to  convening  one  species  of  edifice  into  another,  even 
though  it  is  improved  in  its  value.    To  open  the  land  to  search  for  mines 
of  metal,  coal,  etc.,  is  waste;  for  that  is  a  detriment  to  the  inheritance: 
but  if  the  pits  or  mines  were  open  before,  it  is  no  waste  for  the  tenant  to 
continue  digging  them  for  his  own  use ;  for  it  is  now  become  the  mere 
annual  profit  of  the  land.    These  three  are  the  general  heads  of  waste, 
viz. :  in  houses,  in  timber,  and  in  land.    Though  as  was  before  said,  what- 
ever else  tends  to  the  destruction,  or  depreciating  the  value,  of  the  inher- 
itance, is  considered  by  the  law  as  waste. 

HHO  HAT  COMMIT  WA8TE. 

In  our  antient  common  law  waste  was  not  punishable  in  any  tenant, 
save  only  in  three  persons ;  guardian  in  chivalry,  tenant  in  dower,  and 
tenant  by  the  curtesy ;  and  not  in  tenant  for  life  or  years.  And  the  reason 
of  the  diversity  was,  that  the  estate  of  the  three  former  was  created  hy  the 
act  of  the  law  itself,  which  therefore  gave  a  remedy  against  them ;  but 
tenant  for  life  or  for  years,  came  in  by  the  demise  and  lease'  of  the  owner 
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of  the  fee,  and  therefore  he  might  have  provided  against  the  committiDg 
of  waste  hy  his  lessee ;  and,  if  he  did  not,  it  was  his  own  default. 

But  tenant  in -tail  aft^r  possibilit}'  of  issue  extinct  is  not  impeachable 
for  wast«  because  his  estate  was  at  its  creation  an  estate  of  inheritance, 
and  so  not  within  the  statutes.  Neither  does  an  action  of  waste  We  for  the 
debtor  against  tenant  by  statute,  recognizance,  or  elegit;  because  against 
them  the  debtor  may  set  off  the  damages  in  account :  but  it  seems  reason- 
able that  it  should  lie  for  the  reversioner^  expectant  on  the  determination 
of  the  debtor's  own  estate,  or  of  these  estates  <lerived  from  the  debtor. 

THE  PUNISHHEKT. 

The  punishment  for  waste  committed  was,  by  common  law  and  the 
.    statute  of  Marlbridge,  only  single  damages;  except  in  the  case  of  agiiar> 

4 

dian,  who  also  forfeited  his  wardship  by  the  provisions  of  the  great  char- 
ter; but  the  statute  of  Gloucester  directs  that  the  other  four  species  of 
tenant  shall  lose  and  forfeit  the  place  wherein  the  waste  is  comuaitted, 
and  also  treble  damages  to  him  that  hath  the  inheritance. 

BT  BBKACH  OF  THK  CL8T0MH. 

VII.  A  seventh  species  of  forfeiture*  is  that  of  copyhold  estates,  by 
breach  of  the  cwUoms  of  the  manor.  Copyhold  estates  axe  not  only  liable 
to  the  same  forfeiture  as  those  which  are  held  in  socage  for  treason,  fel- 
ony, alienation  and  waste :  whereupon  the  lord  may  seize  them  without 
any  presentment  by  the  homage ;  but  also  to  peculiar  forfeitures  annexed 
to  this  species  of  tenure,  which  are  incurred  by  the  breach  of  either  the 
general  customs  of  all  copyholds,  or  the  peculiar  local  custSms  of  certain 
particular  manors. 

BY  BANKBLPTCT. 

VIII.  The  eighth  and  last  method  whereby  lands  and  tenements 
maiy  become  forfeited,  is  'that  of  fmnkniptcy,  or  U«e  tn:tjoi  becoming  a 
bankrupt ;  which  unfortunate  person  may,  from  the  several  descriptions 
given  of  him  in  our  statute  law,  be  thus  defined :  a  trader  who  secretes 
himself,  or  does  certain  other  acts  tending  to  defraud  his  creditors. 


CHAPTER  XIX. 

V.    OF  TITLE  BY  ALIENATION. 


asr-uoo. 


The  most  usual  and  universal  method  of  acquiring  a  title  to  real 
estates  is  that  of  alienation,  conveyance,  or  purchase  in  its  limited  sense; 
under  which  may  be  comprised  any  method  wherein  estates  are  volunta* 
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rily  resigned  by  one  man  and  accepted, by  another;  whether  that  be 
effected  by  sale,  gift,  marriage,  settlement,  devise,  or  other  transmisHion 
of  property,  by  the  mutual  couacnt  of  the  parties. 

MISTORT  OF  THE  BIGHT  TO  ALIRNE. 

This  means  of  taking  estates  by  alienation  is  not  of  equal  antiquity  in 
the  law  of  England  with  that  of  taking  them  by  descent.  For  we  may  re- 
member that,  by  the  feodal  law,  a  pure  and  genuine  feud  could  not  be 
transferred  from  one  feudatory  to  another  without  the  consent  of  the  lord. 
Neither  could  the  feudatory  then  subject  the  land  to  his  debts.  And,  as 
he  could  not  aliene  it  in  his  lifetime,  so  neither  could  he  by  will  defeat  the 
succession  by  divising  his  feud  to  another  family ;  nor  even  alter  the  course 
of  it  by  imposing  particular  limitations,  or  prescribing  an  unsual  path  of 
descent.  Nor,  in  short,  could  he  aliene  the  esCate,  even  with  the  consent 
of  the  lord,  unless  he  had  also  obtained  the  consent  of  his  own  next  appar- 
ent or  presumptive  heir.  And  therefore  it  was  very  usual  in  ancient  feoff- 
ments to  express  that  the  alienation  was  made  by  consent  of  the  heirs  of 
the  feoffor :  or  sometimes  for  the  heir-apparent  himself  to  join  with  the 
feoffor  in  the  grant.  And,  on  the  other  hand,  as  the  feudal  obligation  was 
looked  upon  to  be  reciprocal,  the  lord  could  not  aliene  or  transfer  his  sig- 
niory  without  the  consent  of  hid  vassal.  This  conseint  of  the  vassal  was 
expressed  by  what  was  called  attorning ,  or  professing  to  become  the  tenant 
of  the  new  lord,  which  doctrine  of  attornment  was  afterwards  extended  to 
all  lessees  for  life  or  years. 

But  by  degrees  this  feodal  severity  is  worn  off;  and  experience  hath 
shown  that  property  best  answers  the  purposes  of  civil  life,  especially  in 
commercial  countries,  when  its  transfer  and  circulation  are  totally  free  and 
unrestrained.  The  road  was  cleared  in  the  first  place  by  a  law  of  King 
Henry  the  First,  which  allowed  a  man  to  sell  and  dispose  of  lands  which 
he  himself  bad  purchased ;  but  he  was  not  allowed  to  sell  the  whole  of  his 
own  acquirements,  so  as  totally  to  disinherit  his  children,  any  more  than 
he  was  at  liberty  to  aliene  his  paternal  estate.  Afterwards  a  man  seems 
to  have  been  at  liberty  to  part  with  all  his  own  acquisitions,  if  he  had 
previously  purchased  to  him  and  his  assigns  by.  name ;  but,  if  his  assigns 
were  not  specified  in  the  purchase  deed,  he  was  not  empowered  to  aliene ; 
and  also  he  might  part  with  one-fourth  of  the  inheritance  of  his  ancestors 
without  the  consent  of  his  heir.  By  the  great  charter  of  Henry  III.,  no 
subinfeudation  was  permitted  of  part  of  the  land,  unless  sufficient  was  left 
to  answer  the  services  due  to  the  superior  lord,  which  sufficiency  was  prob- 
ably interpreted  to  be  one-half  or  moiety  of  the  land.  But  these  restrictions 
were  in  general  removed  by  the  statute  of  quia  emptores,  whereby  all  per- 
Bons,  except  the  king's  tenants  in  capite,  were  left  at  liberty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  discretion.  As  to  the  power  of 
charging  lands  with  the  debts  of  the  owner,  this  was  introduced  so  early 
as  Stat.  Westm.  2,  which  subjected  a  moiety  of  the  tenant's  lands  to  execu- 
13 
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tioDs,  for  debts  recovered  by  law;  as  the  whole  of  them  was  likewise 
subjected  to  be  pawned  in  a  statute  merchant  by  the  statute  de  mercataribui, 
made  the  same  year,  and  in  a  statute  staple  by  statute  27  Edw.  III.  c.  9,  and 
in  other  similar  recognizances  by  statute  23  Hen.  VIII.  c.6.  And  now.tlie 
whole  of  them  is  not  only  subject  to  be  pawned  for  tlie  debts  of  the  owner, 
but  likewise  to  be  absolutely  sold  for  the  benefit  f»f  trade  and  couiiiifrce 
by  the  several  statutes  of  bankruptcy.  The  restraint  of  devising  lands  by 
will,  except  in  some  places  by  particular  custom,  lasted  longer:  that  not 
being  totally  removed  till  tlie  abolition  of  the  military  tenures.  The  doc- 
trine of  attornments  continued  still  later  than  any  of  the  rest,  and  be- 
came extremely  troublesome,  though  many  methods  were  invented  to 
evade  them ;  till  at  lust  they  were  made  no  longer  necessary  to  complete 
the  grant  or  conveyaLce,  by  statute  4  and  6  Anne.  c.  10;  nor  shall,  by 
statute  11  Geo.  II.,  c.  19,  the  attornment  of  any  tenant  affect  the  poBses- 
sion  of  any  lands,  unless  made  with  consent  of  the  landlord,  or  to  a  mort- 
gagee after  the  mortgage  is  forfeited,  or  by  direction  of  a  court  of  justice. 

WHO  HAT  ALIENR  AND  TO  WHOM. 

I.  Who  may  aliene,  and  to  whom  :  or,  in  other  words,  who  is  capable  of 
conveying  and  who  of  purchasing.  And  herein  we  must  consider  rather  the 
incapacity,  than  capacity,  of  the  several  parties;  for  all  persons  in;)owc«- 
sion  are  prima  facie  capable  both  of  conveying  and  purchasing,  unless  the 
law  has  laid  them  under  any  particular  disabilities.  But,  if  a  man  has  only 
in  him  the  right  of  either  possession  or  property,  he  cannot  convey  it  to  any 
other  lest  pretended  titles  might  be  granted  to  great  men,  whereby  justice 
might  be  trodden  down  and  the  weak  oppressed.  Yet  reversions  and  vested 
remainders  may  be  granted ;  because  the  possession  of  the  particular  tenant 
is  the  possession  of  him  in  reversion  or  remainder;  but  contingencies,  and 
mere  possibilities ,  though  they  may  be  released,  or  devised  by  will,  or  may 
pass  to  the  heir  or  executor,  yet  cannot,  (it  hath  been  said;  be  assigned 
to  a  stranger,  unless  coupled  with  some  present  interest. 

PKR90NS  ATTAINTKD,  KTC. 

Persons  attainted  of  treason,  felony,  and  proemunire  are  incapable  of 
conveying  from  the  time  of  the  offense  committed,  provided  attainder  fol- 
lows :  for  such  conveyance  by  them  may  tend  to  defeat  the  king  of  his 
forfeiture,  or  the  lord  of  his  escheat.  But  they  may  purchase  for  the 
benefit  of  the  crown,  or  the  lord  of  the  fee,  though  they  are  disabled  to 
hold;  the  lands  so  purchased,  if  after  attainder,  being  subject  to  immediate 
forfeiture ;  if  before,  to  escheats  as  well  as  forfeiture,  according  to  the 
nature  of  the  crime.  So  also  corporations,  religious  or  others,  may  pur- 
chase lands;  yet,  unless  they  have  a  license  to  hold  in  mortmain,  they 
cannot  retain  such  purchase ;  but  it  shall  be  forfeited  to  the  lord  of  the  fee. 

1D10T8,  1NFANT8,  AND  0TNEB8. 

Idiots  and  persons  of  non-sane  memory,  infants  and  persons  under 
duress,  are  not  totally  disabled  either  to  convey  or  purchase,  but  submodo 
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only.  For  their  conveyances  and  purchases  are  voidable,  but  not  actually 
void.  The  kin;;  indeed,  on  behalf  of  an  idiot,  may  avoid  Lis  grants  or 
other  acts.  But  it  hath  been  said  that  a  non  compos  himself,  though  he  be 
afterwards  brought  to  a  right  mind,  shall  not  be  permitted  to  allege  his  own 
insanity  in  order  to  avoid  such  grant:  for  that  no  man  shall  be  allowed  to 
stultify  himself,  or  plead  his  own  disability.  And,  clearly,  the  next  heir, 
or  other  person  interested,  may,  after  the  death  of  the  idiot  or  non  compos , 
take  advantage  of  his  incapacity  and  avoid  the  grant.  And  so  to,  if  he 
purchases  under  this  disability,  and  does  not  afterwards,  upon  recovering 
his  senses,  agree  to  the  purchase,  his  heir  may  either  waive  or  accept  the 
estate  at  his  option.  In  like  manner  an  infant  may  waive  such  purchase 
or  conveyance  when  he  comes  to  full  age ;  or,  if  he  does  not  actually  agree 
to  it,  his  heirs  may  waive  it  after  him.  Persons  also,  who  purchase  or 
convey  under  duress,  may  affirm  or  avoid  such  transactions  whenever  the 
duress  is  ceased.  For  all  these  are  under  the  protection  of  the  law ;  which 
will  not  suffer  them  to  be  imposed  upon  through  the  imbecility  of  their 
present  condition;  so  that  their  acts  are  only  binding  in  case  they  be 
afterwards  agreed  to,  when  such  imbecility  ceases.  Yet  the  guardians  or 
committees  of  a  lunatic,  by  the  statute  of  11  Geo.  III.  c.  20,  are  empowered 
to  renew  in  his  right  under  the  directions  of  the  court  of  chancery,  any 
lease  for  lives  or  years,  and  apply  the  profits  of  such  renewal  for  the 
benefit  of  such  lunatic,  his  heirs  or  executors. 

FEMK  C0TEBT8. 

The  case  of  a  feme-covert  is  somewhat  different.  She  may  purchase 
an  estate  without  the  consent  of  her  husband,  and  the  conveyance  is  good 
during  the  coverture,  till  he  avoids  it  by  some  act  declaring  his  dissent. 
And,  though  he  does  nothing  to  avoi(}  it,  or  even  if  he  actually  consents, 
thfe  feme-covert  herself  may,  after  the  death  of  her  husband,  waive  or  dis- 
agree to  the  same :  nay,  even  her  heirs  may  waive  it  after  her,  if  she  dies 
before  her  husband,  or  if  in  her  widowhood  she  does  nothing  to  expres's 
her  consent  or  agreement.  But  the  conveyance  or  other  contract  of  a  feme- 
covert  (except  by  some  matter  of  record)  is  absolutely  void,  and  not  merely 
voidable ;  and  therefore  cannot  be  affirmed  or  made  good  by  any  subse- 
quent agreement. 

ALIENS. 

The  case  of  an  alien  born  is  also  peculiar.  For  he  may  purchase  any 
thing ;  but  after  purchase  he  can  hold  nothing  except  a  lease  for  years  of  a 
house  for  convenience  of  merchandise,  in  case  he  be  an  alien  friend ;  all 
other  purchases  (when  found  by  an  inquest  of  office)  being  immediately 
forfeited  to  the  crown. 

MODfSS  OF  COBTVETANCK. 

II.  We  are  next,  but  principally,  to  inquire  how  a  man  may  aliene  or 
convey;   which  will  lead  us  to  consider  the  several  modes  of  conveyance 
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For  the  purpose  of  continuing  the  possession  of  property,  the  muni- 
cipal law  has  established  descents  and  alienations;  the  former  to  continue 
the  possession  in  the  heirs  of  the  proprietor,  after  his  involuntary  derelic- 
tion of  it  by  his  death ;  the  latter  to  continue  it  in  those  persons  to  whom  the 
proprietor,  by  his  own  voluntary  act,  should  choose  to  relinquish  it  in  his 
lifetime.  A  translation,  or  transfer,  of  property  being  thus  admitted  hy 
law,  it  became  necessary  that  this  transfer  should  be  properly  evidenced: 
in  order  to  prevent  disputes,  either  about  the  fact,  as  whether  there  was 
any  transfer  at  all ;  or  concerning  the  persons,  by  whom  and  to  whom  it 
was  transferred ;  or  with-  regard  to  the  subject-matter,  as  what  the  thing 
transferred  consisted  of:  or,  lastly,  with  relation  to  the  mode  and  qual- 
tity  of  the  transfer,  as  for  what  period  of  time  (or,  in  other  words,  for 
what  estate  and  interest)  the  conveyance  was  made.  The  legal  evidences 
of  this  translation  of  property  are  called  the  common  assurances  of  the 
kingdom;  whereby  every  man's  estate  is  assurecl  to  him,  ana  all  coiifR)- 
versies,  doubts,  and  difficulties  are  em^r  prevented  orj^gjmMtfid. 

These  common  assurances  are  of  four  kinds :  1,  3y  matter  in  paii,  or 
deed ;  which  is  an  assurance  transacted  between  two  or  more  private  per- 
sons in  pais,  in  the  country;  that  Is,  according  to  the  old  common  law,) 
upon  the  very  spot  to  be  transferred  j  2.  By  matter  of  record,  or  an  assur- 
ance transacted  only  in  the  king's  public  courts  of  record.  3,  By  special 
custom,  obtaining  in  some  particular  places,  and  relating  only  to  some  par- 
ticular species  of  property..  Which  three  are  such  as  take  effect  during 
the  life  of  the  party  conveying  or  assuring.  4,  The  fourth  takes  no  effect 
till  after  his  death ;  and  that  is  by  devise,  contained  in  his  last  will  and 
testament. 
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In  creating  of  deeds,  I  shall  consider,  first,  their  general  nature ;  and, 
next,  the  several  sorts  or  kinds  of  deeds,  with  their  respective  incidents. 
And  in  explaining  the  former,  I  shall  examine,  first,  what  a  deed  is; 
secondly,  its  requisites ;  and,  thirdly,  how  it  may  be  avoided. 
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EFllffTION. 

I.  First,  then,  a  deed  is  a  writing  sealed  and  delivered  by  the  parties. 
It  is  sometimes  called  a  charter,  carta^  from  its  materials ;  but  most  usually, 
when  applied  to  the  transactions  of  private  subjects,  it  is  called  a  deed,  in 
Latin  factum^  fyar*  e^oxrjVy  because  it  is  the  most  solemn  and  authentic  act 
that  a  man  can  possibly  perform,  with  relation  to  the  disposal  of  his  prop- 
Qrty  ;^iid  therefore  a  man  shall  always  J^e  estopped  by  his  own  deed,  or 
ifot  fSrmitted  to  aver  or  prove  anything  *n  contradiction  to  what  he  has 
once  so  solemnly  and  deliberately  avowed  J  If  a  deed  be  made  by  more 
parties  fhan  one,  tbere  ought  to  Ul?  I'Ufeularly  as  many  copies  of  it  as  there 
are  parties,  and  each  should  be  cut  or  indented  (formerly  in  acute  angles 
instar  dentiumf  like  the  teeth  of  a  saw,  but  at  present  in  a  waving  line)  on 
the  top  or  side,  to  tally  or  correspond  with  the  other;  which  deed,  so 
made,  is  called  an  indenture.  Formerly,  when  deeds  were  more  concise 
than  at  present,  it  was  usual  to  write  both  parts  on  the  same  piece  of 
parchment,  with  some  word  or  letters  of  the  alphabet  written  between 
them;  through  which  the  parchment  was  cut,  either  in  a  straight  or 
indented  line,  in  such  a  manner  as  to  leave  half  of  the  word  on  one  part 
and  half  on  the  other.  But  at  length  indenting  only  has  come  into  use, 
without  cutting  through  any  letters  at  all ;  and  it  seems  at  present  to  sen-e 
for  little  other  purpose  than  to  give  ^me  to  the  species  of  the  deed. 
When  the  several  parts  of  an  indenture  are  interchangeably  executed  by 
the  several  parties,  that  part  or  copy  which  is  executed  by  the  grantor  is 
usually  called  the  original ,  and  the  rest  are  counterparts:  though  of  late  it 
is  most  frequent  for  all  the  parties  to  execute  every  part;  which  renders 
them  all  originals.  A  deed  made  by  one  party  only  is  not  indented,  bat 
polled  or  shaved  quite  even ;  and  therefore  called  a  deed-poll,  or  a  single 
deed. 

BKi^llSlTKN. 

II.  We  are  in  the  next 'place  to  consider  th^r^qniRJipM  pA  a  deed.   Tlie 
^r^  of  which  is,  that  there  be  persoofl  able  to  contract  and  be  contracted, 

wif]^  for  the  purposes  intended  by  the  deed :  and  also^a  thing,  or  subject- 
matter,  to  be  contracte(£fi)r^;  all  of  which  must  be  expressed  by  sufficieat 
names.  So  as  in  every  grant  there  must  be  a  grantor,  a  grantee,  and  a 
thing  granted ;  in  every  lease  a  lessor,  a  lessee,  and  a  thing  demised. 

CONSIDKRATjOjL 

'"^^'^^lyiiil^*  the  deed  must  be  founded  upon  good  and^ufficient  consid- 
er^itwn.  ^ot  upon  an  usurious  contract;  nor  upon  fraud  or  collusion, 
eitlier  to  deceive  purchasers  bona  fide,  or  just  and  lawful  creilitors;  any  of 
which  bad  considerations  will  vacate  the  deed,  and  subject  such  persons, 
as  put  the  same  in  use,  to  forfeitures  and  often  to  imprisonment.  A  deed 
also,  or  other  grant,  made  without  any  consideration,  is  as  it  were>  of  uo 
effect:  for  it  is  construed  to  enure,  or  to  b*  effectuala  only  to  the  use  of 
the  grantor  himself.    The  consideration  may  be  either  a  good  or  a  valuaMe 
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one.  A  good  consideration  is  such  as  that  of  blood,  or  pf_ijatjjjaJ_lpvejind^ 
affection]  when  a  man  grants^ an  estate  to  a  near  relation ;  oeing  founded 
on  motives  of  generosity,  prudence,  and  natural  duty ;  a  valuable  consid- 
eration is  such  asjnoney,  marriage,  or  the  lije,  which  the  law  esteems  an 
equivalent  given  for  the  jzrant :  and  is  therefore  founded  in  motives  of 
justice.  Deeds  made  upon  good  consideration  only,  are  considered  as 
merely  voluntary,  and  are  frequently  set  a^ide  in  favour  of  creditors,  and 
bona  fide  purchasers. 

MUST  BK  wmnEy. 

Tliicdly,  the  deed  must  be  written,  or  I  presume  printedj  for  it  may  be 
in  any  character  or  any  language ;  but  it  mugtbejipon  paperjor  parchment^ 
For  if  it  be  written  on  stone,  board,  linen,  leather,  or  the  like,  it  is  no 
'deed.  Wood  or  stone  may  be  more  durable,  and  linen  less  liable  to  rasures ; 
but  writing  on  paper  or  parchment  unites  in  itself,  more  perfectly  than  any 
otlier  way,  bptii  those  desirable  qualities ;  for  there  is  nothing  else  so  dura- 
ble, and  at  tlie  same  time  so  little  liable  to  alteration ;  !iothing  so  secure 
from  alteration,  that  is  at  the  same  time  so  durable.  It  must  also  have 
the  regular  stamps  imposed  on  it  by  the  several  statutes  for  the  increase  of 
the  public  revenue ;  else  it  cannot  be  given  in  evidence.  Formerly  many 
conveyances  were  made  by  parol,  or  word  of  mouth  only,  without  writing; 
but  this  giving  a  handle  to  a  variety  of  frauds,  the  statute  29  Car.  II.  c.  3 
enacts,  that  no  lease  estate  or  interest  in  lands,  tenements,  or  heredita- 
ments, made  by  livery  of  seisin,  or  by  parol  only,  (exept  leases,  not 
exceeding  three  years  from  the  making,  and  whereon  tlie  reserved  rent  is 
at  lea.st  two-thirds  of  the  real  value,)  shall  be  looked  upon  as  of  greater 
force  than  a  lease  or  estate  at  will;  nor  shall  any  assignment,  grant,  or 
surrender  of  any  interest  in  any  freehold  hereditamwits  be  valid :  unless 
iu  both  cases  the  same  be  put  in  writing,  and  signed  by  the  party  grant- 
ing, or  his  agent  lawfully  authorized  in  writing. 

Fourthly,  the  matter  w^ritten  must  be  legally  or  orderly  se^  fortjl-  that 
is,  there  must  be  words  sufficient  to  s^edfx  the  a^re£infii4  ^^^^  l^>i^^^  the . 
parties:  which  sufficiency  must  be  left  to  the  courts  of  law  to  determine. 
Torit  is  not  absolutely  necessary  in  law  to  have  all  the  formal  parts  that 
are  usually  drawn  out  in  deeds,  so  as  there  be  sufficient  words  to  declare 
clearl^nd  legally  the  party's  meaning.  But,  as  tliese  formal  and  orderly 
parts  are  calculated  to  convey  that  meaning  in  the  clearest,  distinctest, 
an<l  most  effectual  manner,  and  have  been  well  considered  and  settled  by 
the  wisdom  of  successive  ages,  it  is  prudent  not  to  depart  from  them  with- 
out good  rea.son  or  urgent  necessity;  and  therefore  I  will  here  mention 
them  in  their  usual  order. 

TJU^PIiElUSliS- 

1 .  Thej^renme§jaiiAy  be  used  to  set  forth  the  number  and  names  of  the 
parties  with  their  additioiis  or  titles.    They  also  contain  the  recital,  if  any. 
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of  such  deeds,  agreements,  or  matters  of  fact,  as  are  necessary  to  explain 
the  reasons  upon  which  the  present  transaction  is  founded ;  and  herein 
also  is  set  down  the  consideration  upon  which  the  deed  is  made.  And 
then  follows  the  certainty  of  the  grantor,  grantee,  and  thing  granted. 

HABENDUX  AND  TENENDUM. «^  .  L^^^^  ^«    h*^' 
• *    '  * 

2,  3.  Next  come  the  habendum  and  tenendum.  The  office  of  the 
habendum  Is  properly  to  determine  what  estate  or  interest  is  granted  by 
the  deed:  though  this  may  be  performed,  and  sometimes  is  performed, 
in  the  premises.  In  which  case  the  habendum  may  lessen,  enlarge,  explain, 
or  qualify,  but  not  totally  contradict  or  be  repugnant  to  the  estate  granted 
in  the  premises.  As  if  the  grant  be  '*  to  A  and  the  heirs  of  his  body,"  in 
the  premises  habendum  **  to  him  and  his  heirs  forever,'*  or  vice  versa;  here 
A  has  an  estate-tail  and  a  fee-simple  expectant  thereon.  But,  had  it  been 
in  the  premises  **  to  him  and  his  heirs ;  "  habendum  *' to  him  for  life,"  the 
habendum  would  be  utterly  void ;  for  an  estate  of  inheritance  is  vested  in 
him  before  the  habendum  comes,  and  shall  not  afterwards  be  taken  away 
or  devested  by  it.  The  tenendum^  *'  and  to  hold,"  is  now  of  very  little  use, 
and  is  only  kept  in  by  custom.  It  was  sometimes  formerly  used  to  signify 
the  tenure  by  which  the  estate  granted .woa  to Jaa  holden ;  viz.,  **  tenendum 
per  servitium  militaref  in  burgagio,  in  libera  socagio,  etc,^'  But,  all  these 
being  now  reduced  to  free  and  common  socage,  the  tenure  is  never 
specified. 

BEDDENDUH. 

4.  Next  follow  the  terms  of  stipulation,  if  any,  upon  which  the  grant 
is  made :  the  first  of  which  is  the  reddendum^  or  reservation,  whereby  the 
grantor  doth  create  or  reserve  some  new  thing  to  himself  out  of  what  he 
had  before  firranted  as  **  rendering  therefore  yearly  the  sum  of  ten  shil- 
lings,  or  aj)epper-corn,  or  two  days'  x>loughiag#jQJLiheJike/'  To  makes 
reddendum  good,  if  it  be  of  anything  newly  created  by  the  deed,  the  reaer- 
vatrotfihust  be  to  the  grantors,  or  some,  or  one  of  them,  and  not  to  any 
stranger  to  the  deed.  But  if  it  be  of  ancient  services  or  the  like  annexed 
to  the  land,  then  the  reservation  may  be  to  the  lord  of  the  fee. 

CONDITION. 

5.  Another  of  the  terms  upon  which  a  grant  may  be  made  is  l^ondi'^ 
Hon;  which  is  a  clause  of  contingency,  on  the  happening  of  which  the 
estate  granted  may  be  defe^ated:  as  *'  provided  always,  that  if  the  mort- 
gagor  shall  pay  the  mortgagee  500i.  upon  such  a  day,  the  whole  estate 
granted  shall  determine;  "  and  the  like. 

WABKANTT. 

6.  Next  may  follow  the  clause  of  warrantjju  whereby  the  grantor  <loth^ 
for  himself  and  his  heirs,  warrant  ancTsecure  to  the  grantee  the  estate  so 
granted.  -- -  -  -  *■ 
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7.  After  warranty  usually  follow  convenants,  or  conventions,  which 
are  clauses  of  agreement  contained  in  a  deed,  whereby  either  party  may 
stipulate  for  the  truth  of  certain  facts,  or  may  bind  himself  to  perform,  or 
give,  something  to  the  other.  Thus  the  grantor  may  convenant  that  he 
hath  a  right  to  convey ;  or  for  the  grantee's  quiet  enjoyment,  or  the  like ; 
the  grantee  may  convcnant  to  pay  his  rent,  or  keep  the  premises  in  repair, 
etc.  If  the  covenantor  covenants  for  himself  and  his  heirSt  it  is  then  a 
covenant  real,  and  descends  upon  the  heirs ;  who  are  bound  to  perform 
it,  provided  they  have  assets  by  descent,  but  not  otherwise;  if  he  cov- 
enants also  for  his  executors  and  administrators,  his  personal  assets,  as 
well  as  his  real,  are  likewise  pledged  for  the  performance  of  the  covenant ; 
which  makes  such  covenant  a  better  security  than  any  warranty.  It  is 
also  in  some  respects  a  less  security,  and  therefore  more  beneficial  to  the 
grantor ;  who  usually  covenants  only  for  the  acts  of  himself  and  his  an- 
cestors, whereas  a  general  warranty  extends  to  all  mankind.  For  which 
reasons  tlie  covenant  has  in  modern  practice  totally  superseded  the  other. 

8.  Lastly  comes  the,swa£luii^^  whicli  mentions  the  execution  and 
date  of  deed,  or  the  time  of  its  being  given  or  executed,  either  expressly, 
or  by  reference  to  some  day  and  year  before  mentioned.  Not  but  a  deed 
is  good,  although  it  mentioned  no  date ;  or  hath  a  false  date ;  or  even  if  it 
hath  an  impossible  date,  as  the  thirtieth  of  February;  provided  the  real 
day  of  its  being  dated  or  given,  that  is,  delivered,  can  be  proved. 

BEADING. 

— ^ 

I  proceed  now  to  the  fifth  requisite  for  making  a  good  deed ;  the  read- 
tag  o(  it.  This  is  necessary  wherever  juiy  of  the  parties  desire  it;  and, 
if  it  be  not  done  on  his  request,  the  deed  is  void  as  to  him.  If  he  can,  he 
should  read  it  himself;  if  he  be  blind  or  illiterate,  another  must  read  it  to 
him.  If  it  be  read  falsely,  it  will  be  void :  at  least  for  so  much  as  is  mis- 
recited  :  unless  it  be  agreed  by  collusion  that  the  deed  shall  be  read 
falsely,  on  purpose  to  make  it  void ;  for  in  such  case  it  shall  bind  the 
fraudulent  party. 

Sixthly,  it  is  requisite  that  the  party,  whose  deed  it  is,  should  seal, 
and  now  in  most  cases  I  apprehend  should  sigyi  it  also. 

This  neglect  of  signing,  and  resting  only  upon  the  authenticity  of 
seals,  remained  very  long  among  us ;  for  it  was  held  in  all  our  books  that 
sealing  alone  was  sufficient  t(4.  authenticate  a  deed  ;  and  so  the  common 
form  of  attesting  deeds,  '*  sealed  &nd  delivered,"  continues  to  this  day; 
notwithstanding  the  statute  29  Car.  II.  c.  3,  before  mentioned,  revives  the 
Saxon  custom,  and  expressly  directs  the  signing,  in  all  grants  of  lands, 
and  many  other  species  of  deeds;  in  which  therefore  signin]^  seems  to  be 
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now  as  necessary  as- sealing?,  though  it  hath  been  sometiuies  held  that  the 
one  includes  tlie  other. 

DKLIVKKT. 


A  seventh  requisite  to  a  good  deed  is,  that  it  be  delivered  by  the  party 
himself  or  his  certain  attorney,  which  therefore  is  also  expressed  in  the 
attestation;  '[sGaled  anddelivered.**  A  deed,  takes  effect  only  from  this 
tradition  or  deliv^ery ;  for  if  the  date  be^fa]8eiiiLi3ip.o8sible,  the  deliver}' 
ascertains  the  time  ofTE  Xnd  if  another  person  seals  the  deed,  yet  if  the 
party  deliversTtHfumself ,  he  thereby  adopts  the  sealing,  and  by  a  parity 
of  reason  the  signing  also,  and  makes  them  both  his  own.  A  delivery 
may  be  either  absolute,  that  is,  to  the  party  or  grantee  himself;  or  to  a 
third  person,  to  hold  till  some  conditions  be  performed  on  the  part  of  the 
grantee:  in  whitrh  last  case  it  is  not  delivered  as  a  deedy  but  &»  ah  escrow; 
that  is,  as  a  scrowl  or  writing,  which  is  not  to  take  effect  as  a  dee<l  till  the 
conditions  be  performed ;  and  then  it  is  a  deed  to  all  intents  and  purposes. 

ATTESTATION. 

The  last  requisite  to  the  validity  of  a  deed  is  the  attestation,  pr  px^ji- 
tionof  it  in  the  presence  of  v2tnesse8:i\\o\xg\\  this  is  necessary,  rather  for 
preserving  the  evidence,  than  for  constituting  the  essence  of  the  deed. 

HOW  ATOIDEO. 

III.  We  are  next  to  consider  how  a  deed  may  be  avoided,  or  rendered 
of  no  effect.  And  from  what  has  been  before  laid  down,  it  will  follow, 
that  if  a  deed  wants  any  of  the  essentia^  rei^uisites  before  mentioned; 
either,  l^Pr()£er_j)arties,  and  a  proper  subject-matter;  2,  A^  goo^and 
sufficient  consideration ;  3,  Writin«:  on  paper  or  parcTnnent,  duly  stanipcni ; 
4,  Sufficient^ and  lo^^words,  properly  disposed;  5,  Reading,"  if  deyjrejl, 
before  the  execution ;  6,  Seiiling,  and,  by  tlie~8tatute,  in  most  cases  sign- 
ing "also;  or,  77  Delivery;  it  fs"' a  void  deed  ah  initio.  It  may  also  be 
avoided  by  matter  ex  post  facto:  as,  1,  By  rasure,  interlining,  or  other 
alteration  in  any  material  part:  uidess  a  memorandum  be  made  thereof  at 
the  time  of  the  execution  and  attestation.  2,  By  breaking  off,  or  defac- 
ing, the  seal.  3,  By  delivering  it  up  to  be  cancelled  ;  tJUat  is,  to  have  lines 
drawn  over  it  in  tl»e  form  of  lattice-work  or  canrelli:  though  the  phrase  is 
now  used  figuratively  for  any  manner  of  obliteration  or  defacing  it.  4,  By 
the  disagreement  of  such,  whose  concurrence  is  necessary,  in  order  for 
the  doe<]  to  staud:  as  the  husband,  where  a  feme-covert  ia  concerned;  an 
infant,  or  person  under  duress,  when  those  disabilities  are  removed,  and 
the  like.  5,  By  the  judgment  or  decree  of  a  court  of  judicature.  Tliis  was 
anciently  the  province  of  the  court  of  starchamber,  apd  now  of  the  chan- 
cery :  when  it  appears  that  the  deed  was  obtained  by  fraud,  force,  or 
other  foul  practice;  or  is  proved  to  be  an  absolute  forgery.  In  any  of 
these  cases  the  deed  may  be  avoided,  either  in  part  or  totally,  according 
as  the  cause  of  avoidance  is  more  or  less  extensive. 
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KIXP8  OF  CPyvRYAmrK^. 

Deeds  used  in  the  Qfiii££juu^ce  of  real  estate  are  either  conveyances  at 
common  law,  or  such  as  receive  their  force  and  efficacy  by  virtue  of  the 
ntatute  of  uses. 

i.    Of  conveyances  by  the  common  law,  some  may  be  called  original 
or  primary  conveyances ;  which  are  those  by  means  whereof  the  benefit 
or  estate  is  created   or  first  arises;  others  are  derivative  or  secondary; 
whereby  the  benefit  or  estate  originally  created  is  enlarged,  restraiqed^ 
tranferred,  or  extinguished. 

^tisili^^  conveyaDces  are  the  ^following :    1,    Feofl'ment ;  2,  Gift;  3, 
j^rant ;  4,  Lease;  5,  Exchange;  6,^artition :  derivative  are,  7,  Release ;    ^, 
8,  Confirmation ;  9,  Surrender ;  10,  Assignment ;  11,  Defeazance. 

FEOFFHRNT. 

1.  A  feoffment, /eo^am^n^uTM,  is  a  substantive  derived  from  the  verb, 
to  enfeoff,  feoffare  or  infeudare,  to  give  one  a  feud ;  and  therefore  feoffment 
h  properly  donatio  feudi.  It  is  the  most  antient  method  of  conveyance, 
the  most  solemn  and  public,  and  therefore  the  most  easily  remembered 
and  proved.  And  it  may  properly  be  defined,  the  gift  of  any  corporeal 
hereditament  to  another.  He  that  so  gives,  or  enfeoffs,  is  called  the 
feoffor;  and  the  person  enfeoffed  is  denominated  the  feoffee. 

LIVKKY  OF  8KI8IN. 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no  means  per- 
fected; there  remains  a  very  material  ceremony  to  be  performed,  called 
livery  of  seisin;  without  which  the  feoffee  has  but  a  mere  estate  at  will. 
This  livery  of  seisin  is  no  other  than  the  pure  feodal  investiture,  or  deliv- 
ery of  corporal  possession  of  the  land  or  tenement;  which  was  held  abso- 
lutely necessary  to  complete  the  donation. 

Investitures,  in  their  original  rise,  were  probably  intended  to  demon- 
strate in  conquered  countries  the  actual  possession  of  the  lord;  and  that  he 
did  not  grant  a  bare  liti^ous  right,  which  the  soldier  was  ill  qualified  to 
prosecute,  but  a  peaceable  and  firm  possession.  And  at  a  time  when  writing 
was  seldom  practiced,  a  mere  oral  gift,  at  a  distance  from  the  spot  that 
was  given,  was  not^kely  to  be  either  long  or  accurately  retained  in  the 
memory  of  bystanders,  who  were  very  little  interested  in  the  grant.  After- 
wards they  were  retained  as  a  public  and  notorious  act,  that  the  country 
might  take  notice  of  and  testify  tlie  transfer  of  the  estate ;  and  that  such,  as 
claimed  title  by  other  means,  might  know  against  whom  to  bring  their 
actions. 

The  corporal  tradition  of  lands  being  sometimes  inconvenient,  a  sym«^^/ 
bolical  delivery  of  possession  was  in  many  cases  antiently  allowed ;  by 
transferring  something  near  at  hand,  in  the  presence  of  credible  witnesses, 
which  by  agreement  should  serve  to  represent  the  very  thing  designed  to 
be  conveyed;  and  an  occupancy  of  this  sign  or  symbol  was  permitted  as 
equivalent  to  occupancy  of  the  land  itself.    With  our  Saxon  ancestors  the 
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deliver}'  of  a  turf  was  a  necessary  solemDity  to  establish  the  conveyance 
of  lands.  And  to  this  day,  the  conveyance  of  oar  copyhold  estates  is 
usually  made  from  the  seller  to  the  lord  or  his  steward  by  delivery  of  a 
rod  or  verge,  and  then  from  the  lord  to  the  purchaser  by  redelivery  of  the 
same,  in  the  presence  of  a  jury  of  tenants.  Conveyances  in  writing  were 
the  last  and  most  refined  improveipent. 

^.iypjpy  Q^  apjain^  by  ti]^  f*nn^^|>on  law\  is  necessary  to  be  made  upon 
every  grant  of  an  estate  of  freehold  iij_  hereditaments  corporeal,  wli ether 
'of  mhentance  or  tor  life  onlX:  lu  hereditaments  incorporeal  it  is  im- 
'  pdssn>Te  To  be  made ;  for  they  are  not  the  object  of  the  senses  i  and 
in  leases  for  years,  or  other  chattel  interests,  it  is  not  necessary.  In  leases 
for  years  indeed  an  actual  entry  is  necessary  to  vest  the  estate  in  the 
lessee :  for  the  bare  lease  gives  him  only  a  right  to  enter,  which  is  called 
his  interest  in  the  term,  or  interesse  termini:  and  when  he  enters  in  pur- 
suance of  that  right,  he  is  then,  and  not  before,  in  possession  of  his  term,  and 
complete  tenant  for  years.  This  entry  by  the  tenant  himself  serves  the  pur- 
pose of  notoriety,  as  well  as  livery  of  seisin  from  the  grantor  could  have 
done ;  which  it  would  have  been  improper  to  have  given  in  this  case,  be- 
cause tKat  solemnity  is  appropriated  to  the  conveyance  of  a  freehold.  And 
this  is  one  reason  why  freeholds  cannot  be  made  to  commence  in  fulurOj 
because  they  cannot  (at  the  common  law)  be  made  but  by  livery  of  seisin ; 
which  livery,  being  an  actual  manual  tradition  of  the  land,  must  take 
effect  in  prsssenti,  or  not  at  all. 

On  the  creation  of  a  freelhold  remainder,  at  one  and  the  same  time 
with  a  particular  estate  for  years,  we  have  before  seen,  that  at  the  com- 
mon law  livery  must  be  made  to  the  particular  tenant.  But  if  such  a 
remainder  be  created  afterwards,  expectant  on  a  lease  for  years  now  in 
being,  the  livery  must  not  be  made  to  the  lessee  for  years,  for  then  it 
operates  nothing;  '*  nam  quod  semel  meum  e»t,  amplius  meum  esse  non 
potest;  '*  but  it  must  be  made  to  the  remainder-man  himself,  by  consent 
of  the  lessee  for  years;  for  without  his  consent  no  livery  of  the  possession 
can  be  given ;  partly  because  such  forcible  livery  would  be  an  ejectment  of 
the  tenant  from  his  term,  and  partly  for  the  reason  before  given  for  intro- 
ducing the  doctrine  of  attornments. 

LIVKBY^IN  DKED. 

Livery  of  Seisin  is  either  in  deed  or  in  law.  Livery  in  deed  is  thus  per- 
formed. The  feoffor,  lessor,  or  his  attorney,  together  with  the  feoffee, 
lessee,  or  his  attorney,  (for  this  may  as  effectually  be  done  by  deputy  or 
attorney  as  by  the  principals  themselves  in  person,)  come  to  the  land,  or 
to  the  house ;  and  tliere,  in  the  presence  of  witnesses,  declare  the  contents 
of  the  feoffment  or  lease,  on  which  livery  is  to  be  made.  And  then  the 
feoffor,  if  it  be  of  land,  doth  deliver  to  the  feoffee,  all  other  persons  being 
out  of  the  ground,  a  clod  or  turf,  or  a  twig,  or  bough  there  growing,  with 
words  to  this  effect:    **  I  deliver  these  to  you  in^th^-aaiQe^^Lfl^isijaotljIl 
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the  lands  and  tenements  contained  in  thi^  deed.*'  But  if  it  be  of  a  house, 
the  feoffor  must  take  the  ring  or  latch  of  the  door,  the  house  being  quite 
empty,  and  deliver  it  to  the  feoffee  in  the  same  form ;  and  then  the  feoffee 
must  enter  alone,  and  shut  to  the  door,  and  then  open  it,  and  let  in  the 
others.  If  the  conveyance  or  feoffment  be  of  divers  lands,  lyiug  scat- 
tered in  one  and  the  same  county,  then  in  the  feoffor's  possession,  Jivery 
of  seisin  of  any  parcel  in  the  name  of  the  rest,  sufficeth  for  all ;  but  if  they 
be  in  several  counties,  there  must  be  as  many  liveries  as  there  are  coun- 
ties. For  if  the  title  to  these  lands  comes  to  be  disputed,  there  must  be  as 
many  trials  as  there  are  counties,  and  the  jury  of  one  county  are  no  judges 
of  the  notoriety  of  a  fac;t  in  another.  Besides,  antiently  this  seisin  was 
obliged  to  be  delivered  coram  paribus  de  vicineto,  before  the  peers  or  free- 
holders of  the  neighborhood,  who  attested  such  delivery  in  the  body  or  on 
the  back  of  the  deed ;  according  to  the  rule  of  the  feodal  law,  pares  dehent 
interesse  investiturie  Jeudiy  et  non  alii:  for  which  this  reason  is  expressly 
given :  because  the  peers  or  vassals  of  the  lord,  being  bound  by  their  oath 
of  fealty,  will  take  care  that  no  fraud  be  committed  to  his  prejudice,  which 
strangers  might  be  apt  to  connive  at.  And  though  afterwards  the  ocular 
attestation  of  the  pares  was  held  unnecessary,  and  livery  might  be  made 
before  any  credible  witnesses,  yet  the  trial,  in  case  it  waB  disputed,  (like 
that  of  all  other  attestations,)  was  still  reserved  to  the  pares  or  jury  of  the 
county.  Also,  if  the  -lands  be  out  on  lease,  though  all  lie  in  the  same 
county,  there  must  be  as  many  liveries  as  there  are  tenants :  because  no  liv- 
ery can  be  made  in  this  case  but  by  the  consent  of  the  particular  tenant ;  and 
the  consent  of  one  will  not  bind  the  rest.  And  in  all  these  cases  it  is  prudent, 
and  usual,  to  endorse  the  livery  of  seisin  on  the  back  of  the  deed,  specify- 
ing the  manner,  place,  and  time  of  making  it;  together  with  the  names  of 
the  witnesses. 


LJYery  In  jaw  js  where  the  same  is  not  made  j^n^  the  land,  but  in  sight 
^qf  it  only ;  the  feoffor  saying  to  the  feoffee,  ^^  give  you  yonderland,  enter 
anJtake  possession.' '  fle r®4  V  ^^  feoffee  en terg ^daring  the  life  of  the 
feoffor,  it  is  good  livery,  but  not  othenKiafli;  unless  he  dares  jiot  enter 
through  fear  of  his  life  or  bodily  harm :  and  then  his  continual  claimj^ 
made  3'early,  in  due  form  of  law,  as  near  as  possible  to  the  lands, 'will  suf- 
fice without  an  entry.  TMs  livery  in  law  cannot,  however^be^iyen  or  re- 
ceived  by  attorney,  but  onfyTJy  t^e  parties  themselves. 

GIFT. 

2.  The  conveyance  by  gift,  donatio,  is  properly  applied  to  the  creation 
of  an  estate-tail,  as  feoffment  is  to  that  of  an  estate  in  fee,  and  lease  to 
that  of  an  estate  for  life  or  years.  It  differs  in  nothing  from  a  feoffment, 
but  in  the  nature  of  an  estate  passing  by  it :  for  the  operative  words  of 
'conveyance  in  this  case  are  do  or  dedi;  and  gifts  in  tail  are  equally  im- 
perfect without  livery  of  seisin,  as  feoffments  in  fee-simple.    In  common 
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acceptation  gifts  are  frequently  confonnded  with  the  next  species  of  deeds: 
which  are, 

CIKANT. 

3.  Grants,  concessions;  the  regular  method  by  the  common  law  of 
transferring  the  property  of  incorporeal  hereditaments,  or  such  things 
whereof  no  livery  can  be  had.  For  which  reason  all  corporeal  herediu- 
ments,  as  lands  and  houses,  are  said  to  lie  in  livery;  and  the  others,  a& 
advowsons,  commons,  rents,  reversions,  etc.,  to  lie  in  grant.  These,  there- 
fore pass  merely  by  the  delivery  of  the  deed.  And  in  signiories,  or  ^eve^ 
sious  of  lands,  such  grant  together  with  the  attornment  of  the  tenant, 
(while  attornments  were  requisite,)  were  held  to  be  of  equal  notoriety 
with,  and  therefore  equivalent  to,  a  feoffment  and  livery  of  lands  in  im- 
mediate possession.  It  therefore  differs  but  little  from  a  feoffment,  except 
in  its  subject-matter :  for  the  operative  words  therein  commonly  used  are 
dedi  et  concessi,  **  have  given  and  granted.'* 

LEASE. 

4.  A  lease  is  properly  a  conveyance  of  any  lands  or  tenements,  (usu- 
ally in  couskleration  of  rent  or  other  annual^  recompense,). made  for  life, 
for  years,  or  at-will,  but  always  for  a  Jess  time  than  the  lessor  hath  in  the. 

^premises;  foF if  it  Be  f<5Ftlie  ivholeTnieresiy  it  is  more  properly  an  assiun- 
ment  than  a  lease.  The  usual  words  of  operation  in  it  are,  **  demise,  grant, 
ami  to  farm  let;  demisi,  concessit  et  adfirmam  tradidi.**  Farm,  or  feormt, 
is  an  old  Saxon  word  signifying  provision :  and  it  came  to  be  used  instead 
of  rent  or  render,  because  antiently  the  greater  part  of  rents  were  reserved 
in  provisions;  in  corn,  in  poultry,  and  the  like;  till  the  use  of  money  be- 
came more  frequent.  So  that  a  farmer,  firmarius^  was  one  who  held  his 
lands -upon  payment  of  a  rent  or  feorme:  though  at  present,  by  a  gradual 
departure  from  the  origiiyil  sense,  the  word /arm  is  brought  to  signify  tlie 
very  estate  or  lands  so  held  upon  farm  or  rent.  By  this  conveyance  an 
estate  for  life,  for  years,  or  at  will,  may  be  created,  either  in  corporeal 
or  incorporeal  hereditaments ;  though  livery  of  seisin  is  indeed  incident 
and  necessary  to  one  species  of  leases,  viz.,  leases  for  life  of  corporeal 
hereditaments;  but  to  no  other. 

Whatever  restriction,  by  the  severity  of  the  feodal  law,  might  in  times 
of  very  high  antiquity  be  observed  with  regard  to  leases ;  yet  by  the  com- 
mon law,  as  it  has  stood  for  many  centuries,  all  persons  seised  of  any  es- 
tate might  let  leases  to  endure  so  long  as  their  own  interest  lasted,  but  no 
longer.  Therefore  tenent  in  fee-simple  might  let  leases  of  any  duration; 
for  he  hath  the  whole  interest;  but  tenant  in  tail,  or  tenant  for  life,  could 
make  no  leases  which  should  bind  the  issue  in  tail  or  reversioner. 

• 

Certain  reetraiats  upon  the  power  of  making  leases  are  referred  to,  followed  by  a 
review  of  the  restraining  and  euahllug  statutes  by  which  these  restraints  were  in- 
creased or  diminished  in  a  variety  of  cases. 
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KXCHAJfCE. 

5.  An  exchange  is  a  mntual  grant  of  equal  interests,  the  one  in  consid- 
er ti^ironne^tEei\^  The  word  '*  exchange"  is  so  indivi^uaiTyrequisTte  and' 
appropriated  by  law  to  this  ease,  that  it  cannot  be  supplied  by  any  other 
word,  or  expressed  by  any  circumlot^ution.  The  estates  exchanged  must 
be  equal  in  quantity;  not  of  valuey  for  that  is  immaterial,  but  of  interest; 
as  fee-simple  for  fee-simple,  a  lea.se  for  twenty  years,  for  a  lease  for  twenty 
years,  and  the  like.  And  the  exchange  may  be  of  things  that  lie  either  in 
grant  or  in  livery.  But  no  livery  of  seisin,  even  in  exchanges  of  freehold, 
is  necessary  to  perfect  the  conveyance ;  for  each  party  stands  in  tlie  place 
of  the  other,  and  occupies  his  right,  and  each  of  them  hath  already  had 
corporal  i)ossession  of  his  own  land.  But  entry  must  be  made  on  both 
sides;  for,  if  either  party  die  before  entry,  the  exchange  is  void,  for  want 
of  sufficient  notoriety. 

PARTITION. 

6.  A  partition  is  when  two  or  more  joint-tenants,  coparceners,  or 
tenants  in  common,  agree  to^divide  thejaiids  so  held  auiong  them  in  sev- 
eraltv,  each  taklnga  distinct  part.  Here,  as  in  some  instances  there  is  a 
unTly  of  interest  and  in  all  a  unity  of  possession,  it  is  necessary  that  they 
all  mutually  convey  and  assure  to  each  other  the  several  estates  which 
they  are  to  take  and  enjoy  separately.  By  the  common  law,"B»parcener8, 
being  compellable  to  make  partition,  might  have  made  it  by  parol  only ; 
but  joint-tenants  and  tenants  in  common  must  have  done  it  V>y  deed;  and 
in  both  cases  the  conveyance  must  have  been  perfected  by  livery  of 
seisin.  But  the  stiitute  of  frauds,  20  Car.  II.  c.  2,  hath  now  abolished  this 
distinction,  and  made  a  deed  in  all  cases  necessary. 

SECONDARY  CON££TA|i££S^ 

T^iese  are  the  several  species  of  primary  or  original  conveyances. 
Those  which  remain  are  of  the  secondary  or  derivative  sort,  which  presup- 
pose some  other  conveyance  precedent,  and  only  serve  to  enlarge,  confirm, 
alter,  restrain,  restore  or  transfer  the  interest  granted  by  such  original 
conveyance.    As, 

RRLEA8E8. 

7.  Releases;  which  are  a  discharge  or  a  conveyance  of  a  man's  right 
in  lands  or  tenements,  to  another  that  hath  some  former  estate  in  posses- 
sion.  The  words  generally  used  therein  are  "remised,  released,  and  for- 
eveFqiJtt-claimed."  And  these  releases  may  enure  either,  1,  By  way  of 
enarguig  an  estate,  or  enlarger  Vestate:  as  if  there  be  tenant  for  life  or  years, 
remainder  to  another  in  fee,  and  he  in  remainder  releases  all  his  right  to 
the  particular  tenant  and  his  heirs,  this  gives  him  thp  estate  in  fee.  But 
in  this  case  the  relessee  must  be  mpossessionoi  some  estate,  for  the  release 
to  work  upon ;  for  if  there  be  lessee  for  years,  and,  before  he  enters  and 
is  in  possession,  the  lessor  releases  to  him  all  his  right  in  the  reversion, 
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such  release  is  void  for  want  of  possession  in  the  relessee.  2,  By  way  of 
pcuBing  an  estate,  as  when  one  of  two  coparceners  releaseth  all  her  right 
to  the  other,  this  passeth  tlie  feersimple  of  the  whole.  And  in  both  these 
cases  there  must  be  a  privity  of  estate  between  the  relessor  and  relessee; 
that  is,  one  of  their  estates  must  be  so  related  to  the  other,  as  to  make 
but  one  and  the  same  estate  in  law.  3,  By  way  of  passing  a  right,  as 
if  a  man  be  disseised,  and  releaseth  to  his  disseisor  all  his  right, 
hereby  the  disseisor  acquires  a  new  right,  which  changes  the  qual- 
ity of  his  estate,  and  renders  that  lawful  which  before  was  to^ 
tious  or  wrongful.  4,  By  way  of  extinguishment:  as  if  my  tenant 
for  life  makes  a  lease  to  A  for  life,  remainder  to  B  and  his  heirs,  and  1 
release  to  A;  this  extinguishes  my  right  to  the  reversion,  and  shall 
enure  to  the  advantage  of  B,'b  remainder  as  well  as  of  A's  particular  es- 
tate. 5,  By  way  of  entry  and  feoffment  ;  as  if  there  be  two  joint  disseisors, 
and  the  disseisee  releases  to  one  of  them,  he  shall  be  sole  seised,  and  shall 
keep  out  his  former  companion  which  is  the  same  in  effect  as  if  the  dis- 
seisee had  entered  and  thereby  put  an  end  to  the  disseisin,  and  afterwards 
had  enfeoffed  one  of  the  disseisors  in  fee.  And  hereupon  we  may  observe, 
that  when  a  man  has  in  himself  the  possession  of  lands,  he  must  at  the 
common  law  convey  the  freehold  by  feoffment  and  livery ;  which  makes  a 
notoriety  in  the  country :  but  if  a  man  has  only  a  right  or  a  future  intei^ 
est,  he  may  convey  that  right  or  interest  by  a  mere  release  to  him  that  is 
in  possession  of  the  land :  for  the  occupancy  of  the  relessee  is  a  matter  of 
sufficient  notoriety  already. 

CONVIRHATION. 

8.  A  confirmation  is  of  a  nature  nearly  allied  to  a  release.  Sir  Ed- 
ward Coke  defines  it  to  be  a  conveyance  of  an  estate  or  right  in  etse^ 
whereby  a  voidable  estate  is  made  sure  and  unavoidable,  or  whereby  a 
particular  estate  is- increased;  and  the  words  of  making  it  are  these: 
**  Have  given,  granted,  ratified,  approved,  and  confirmed/'  An  instance 
of  the  first  l)ranch  of  the  definition  is,  if  tenant  for  life  leaseth  for  forty 
vears,  and  dieth  during  that  term  :  here  the  lease  lor  "i-ears  is  voidable  by 
him  in  reversion :  yet,  if  he  hath  confirmed  the  estate  of  the  lessee  for 
years,  before  the  death  of  tenant  for  life,  it  is  no  longer  voidable,  but 
sure.  The  latter  branch,  or  that  which  tends  to  the  increase  of  a  particu- 
lar estate,  is  the  same  in  all  respects  with  that  species  of  release  which 
operates  by  way  of  enlargement. 

SUBRK5DEB. 

9.  A  surrender,  sursumredditio,  or  rendering  up,  is  of  a  nature  di- 
rectly opposite  to  a  release ;  for,  as  that  operates  by  the  greater  estate's 
descending  upon  the  less,  a  surrender  is  the  falling  of  a  less  estate  into 
a  greater.  It  is  defined  a  yielding  up  of  an  estate  for  life  or  .years  jp  him 
that  hath  the  immediate  reversion  or  remaindex^wherein  -the  particalar 
estate  may  merge  or  drown,'l}y"tnutuaI  agreement  between  them.    It  is 
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done  by  tliese  words :  **llath  surrendered,  jiranted  and  yielded  irp."  The 
surreivleror  must  be  in  possession;  and  the  surrenderee  must  liave  a 
higher  estate,  in  vvliich  tlie  esTate  surrendered  may  merge;  therefore  ton- 
ant  for  life  cannot  surrender  to  him  in  remainder  for  years.  In  a  surrender 
there  is  no  occasion  for  livery  of  seisin  ;  for  there  is  a  privity  of  estate  be- 
tween the  surrenderor  and  tlie  surrenderee ;  the  one's  particular  estate 
and  the  other's  remainder  are  one  and  the  same  estate :  and  livery  having 
been  once  made  at  the  creation  of  it,  there  is  no  necessity  for  having  it 
afterwards.  And,  for  the  same  reason,  no  livery  is  required  on  a  release 
or  confirmation  in  fee  to  tenant  for  years  or  at  will,  though  a  freehold 
thereby  passes ;  since  the  reversion  of  the  lessor,  or  confirmor,  and  the 
particular  estate  of  the  relessee,  or  confirmee,  are  one  and  the  same  estate ; 
and  where  there  is  already  a  possession,  derived  from  such  a  privity  of 
estate,  any  further  delivery  of  possession  would  be  vain  and  nugatory. 

10.  An  assignment  is  properly  a  transfer,  or  making  over  to  another, 
of  the  right  one  has  in  any  estate ;  but  it  is  usually  applied  to  an  estate, 
for  life  or  years y  And  iLxJiffers  from  a  lease  only  iiX-tllis:  ttiat  by  a^ea?^ 
one  grants  an  interest  less  than  his  oiyu,  reserving  to  himself  a  reversion ; 

issignments  he  ijarts  witli  the  ^lole  property,  find  the  assignee  stands] 
to  all  intents  and  purposes  in  the  place  of  the  assignor. 

DKFKAZANCK. 

lli  A  defeazanoe  is  a  collateral  ^deed,  made  at  the  same  time  with  a 
feoffment  or  other  Qpnyeyance.  containing  certain  conditions,  upon  the 
performance  of  which  the  estate  then  created  may  be  defeated  or  totally 
undone.  And  in  this  manner  mortgages  were  in  former  times  usually 
made :  the  mortgagor  ftnfe^ffiii|r  the  mort^apreft.  and  he  at  the  same  time 
executing  a  deed  of  defeazance.  whereby  the  leotftnent  was  rendered  void 
jpn  repayment  of  the  money  borrowed  at  a  certain  day.  And  this,  when 
executed  at  the  same  time  wiih  the  original  leonmeni,  was  considered  as 
a  part  of  it  by  the  ancient  law ;  and  therefore  only  indulged :  no  subse- 
quent secret  revocation  of  a  solemn  conveyance,  executed  by  livery  of 
seisin,  being  allowed  in  those  days  of  simipAicitv  and  truth  i  though,  when 
uses  were  afterwards  introduced,  a  revocation  of  such  uses  was  permitted 
by  the  courts  of  equity.  But  things  that  were  merely  ^^ecutory,  or  to  be^ 
completed  by  matter  subsequent,  (as_rents  of  whicljj  »o  seisin  could. he 
had  till  the  time  of  payment;)  and  so  also  annifi,t^s^ conditions,,  wa/ra^ 
ties,  and  the  like,  were  always  liable  to  be  recajfecjiby  defeazance^  ^^^^• 
subsequent  to  the  time  of  their  creation. 

^8K»  AWD  TBCSTK 

11.  There  yet  remains  to  be  spoken  oft  sow^  few  conveyaiq;^efiy  whichi 
have  their  force  and  operation  by  virtue  (^iy;t\i^'^tute  ofust^s.^^  * 

JJm$  and  trtiate  are  in  their  original  ^.  a  oafaare  veryjij^iiar.  or  rather^  , 
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exactly  the  same.  In  our  law.,  ajjg^  was  a  confideiice  reposed  in  another 
wlio  ^'aa  tenant  of  the  ^and.  or  terre-tenant  fjj^^^  should  dispose  of  the 
land  according  to  the  intentions  of  j^estuif  que  use,  or  him  to  whose  ase  It 
was  granted,  and  puffer  liim  to  toke  the  profits.  As,  if  a  feofTment  was 
made  to^and  his  heirs,  to  the  use  of  (or  in  trust  for)  ^and  Iiis  Iieirs; 
here  at  the  common  law ^  the  terre-tenant  had  the  let^l  property  ami  |kw- 
session  of  the  land,  hut  B  the  cestuy  que  use  was  in  conscience  fmd  equity 
to  have  the  profits  and  disposal  of  it.,  '  ^'^ » 

Ttiis  notion  was  transplanted  into  England  from  the  civil  law,  about 
the  close  of  the  reign  of  Edward  III,  hy  means  of  the  foreign  ecdesiaatics : 
who  introduced  it  to  evade  the  statutes  of^mortm^i^.  by  obtaining  grant* 
of  lands,  not  to  religious  houses  directly,  but  to  (/i«  use  0/ the  religious 
houses.  But  we  have  seen  how  this  evasion  was  crushed  in  its  iufsmcy, 
by  statute  15  Ric.  II.  c.  5,  with  respect  to  religious  houses. 

Yet,  the  idea  being  once  introduced,  however  fraudulently,  it  after 
wards  continued  to  be  often  innocently,  and  sometimes  very  laudably, 
applied  to  a  number  of  civil  purposes.  Wherefore  about  the  reign  of 
Edw.  IV.,  the  courts  of  equity  began  to  reduce  them  to  something  of  a 
regular  system. 

Originally  it  was  held  that  the  chancery  could  give  no  relief,  but 
against  the  very  person  himself  intrusted  for  cestuy  que  use,  and  not 
against  his  heir  or  alienee.  This  was  altered  in  the  reign  of  Henry  VI. 
with  respect  to  the  heir;  and  afterwards  the  same  rule,  by  a  parity  of 
reason,  was  extended  to  such  alienees  as  had  purchased  either  without  a 
\'aluable  consideration,  or  with  an  express  notice  of  the  use.  But  a  pu^ 
chaser  for  a  valuable  consideration,  without  notice,  might  hold  the  land 
discharged  of  any  trust  or  confidence. 

The  use  itself,  or  interest  of  cestuy  que  use,  was  learnedly  refined  up<m 
with  many  elaborate  distinctions.  And,  1,  It  was  held  that  nothing  could 
be  granted  to  a  use,  whereof  the  use  is  inseparable  from  the  possession :  as 
annuities,  ways,  commons,  and  authorities,  or  whereof  the  seisin  could 
not  be  instantly  given.  2,  A  use  could  not  be  raised  without  a  sufficient 
consideration.  For  where  a  man  makes  feoffment  to  another,  without 
any  consideration,  equity  presumes  that  he  meant  it  to  the  use  of  himself, 
uuless  he  expressly  declares  it  to.be  to  the  use  of  another,  and  then  nothing 
shall  be  presumed  contrary  to  his  own  expressions.  But  if  either  a  good 
or  a  valuable  consideration  appears,  equity  will  immediately  raise  a  use 
correspondent  to  such  consideration.  3,  Uses  were  descendible  according 
to  die  rules  of  the  common  law,  in  the  case  of  inheritances  in  possession; 
for  itt  this  and  many  other  respects  lequitas  sequitur  legem,  and  cannot 
establish  a  different  rule  of  property  from  that  which  the  law  has  e8tal>- 
lishsed.  4,  Uses  might  be  assigned  by  secret  deeds  between  the  parties, 
or  bedeviled  by  last  will  and  testament;  for,  as  the  legal  estate  in  tlie 
soil  was  not  transferred  by  these  transactions,  no  livery  of  aeisin  was 
necessary ;  and,  as  the  intention  of  the  parties  was  the  leading  principle 
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in  this  species  of  property,  any  instrument  declaring  that  intention  was 
allowed  to  be  binding  in  equity.  But  cestuy  que  use  could  not  at  common 
law.aliene  the  legal  interest  of  the  lands,  without  the  concurrence  of  his 
feoffee ;  to  whom  he  was  accounted  by  law  to  be  only  tenant  at  sufferance. 
5,  Uses  were  not  liable  to  any  of  the  feodal  burthens;  and  particularly 
did  not  escheat  for  felony  or  other  defect  of  blood;  for  escheats,  etc.,  are 
the  consequence  of  tenure,  and  uses  are  held  of  nobody ;  but  the  land  itself 
was  liable  to  escheat,  whenever  the  blood  of  the  feoffee  to  uses  was  extin- 
guished by  crime  or  by  defect;  and  the  lord  (as  was  before  observed; 
might  hold  it  discharged  of  the  use.  6,  No  wife  could  be  endowed,  or 
husband  have  his  curtesy,  of  a  use;  for  no  trust  was  declared  for  their 
benefit,  at  the  original  grant  of  the  estate.  And,  therefore,  it  became  cus- 
tomary, when  most  estates  were  put  in  use,  to  settle  before  marriage  some 
joint-estate  to  the  use  of  the  husband  and  wife  for  their  lives ;  which  was 
the  original  of  modern  jointures.  7,  A  use  could  not  be  extended  by  writ 
of  elegit y  or  other  legal  process,  for  the  debts  of  cestuy  que  use.  For,  being 
merely  a  creature  of  equity,  the  common  law,  which  looked  no  further 
than  to  the  person  actually  seised  of  the  laud,  could  award  no  process 
against  it. 

These  principal  outlines  will  be  fully  sufficient  to  show  the  ground  of 
Lord  Bacon's  complaint,  that  this  course  of  proceeding  was  turned  to 
deceive  many  of  their  just  and  reasonable  rights.  To  remedy  these  incon- 
veniences, abundance  of  statutes  were  provided,  which  made  the  lands 
liable  to  be  extended  by  the  creditors  of  cestuy  que  use,  allowed  actions 
for  the  freehold  to  be  brought  against  him  if  in  the  actual  pernancy  or 
enjoyment  of  the  profits ;  made  him  liable  to  actions  of  waste ;  established 
his  conveyances  and  leases  made  without  the  concurrence  of  bis  feoffees ; 
and  gave  the  lord  the  wardship  of  his  heir,  with  certain  other  feodal  per- 
quisites. 

STATUTE  OP  CSE8.  ^    .' 

These  provisions  all  tended  to  consider  cestuy  que  use,  as  the  real 
owner  of  the  estate ;  and  at  length  that  idea  was  carried  into  full  effect  by 
the  statute  27  Hen.  VIII.  c.  10,  which  is  usually  called  the  statute  of  uses, 
or,  in  conveyances  and  pleadings,  the  statute /or  transferring  uses  into  pos- 
session.  The  statuteafter  jesting  the  various  inconveniences  before  men- 
tioned, and  manj^Rlwfif^ilactP,  that  *'  when  any  person  shall  be  seised 
of  lands,  etc.,  to  the  use,  confidence, tor  trust  of  any  other  person  or  body 
politic,  the  person  or  corporation  entitled  to  the  use  in  fee-simple,  fee- 
tail,  for  life,  or  years,  or  otherwise,  shall  from  thenceforth  stand  and  be 
seised  or  possessed  of  the  land,  etc.,  of  and  in  the  like  estates  as  they 
have  in  the  use,  trust  or  confidence ;  and  that  the  estate  of  the  person  so 
seiBed  to  uses  shall  be  deemed  to  be  in  him  or  them  that  have  the  use,  in 
such  quality,  manner,  form  and  condition,  as  they  had  before  in  the  use." 
The  statute  thus  executes  the  use,  as  our  lawyers  term  it;  that  is,  it  con- 
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veys  the  possession  to  the  use,  aod  transfers  the  use  into  possession; 
thereby  making  cesiuy  que  tise  complete  owner  of  the  lands  and  tenements, 
as  well  at  law  as  in  equity. 

Tlie  statute  having  thus  not  abolished  the  conveyance  to  uses,  but 
only  annihilated  the  intervening  estate  of  the  feoffee,  and  turned  the 
interest  of  c«s(u2^  9ue  u<e  into  a  legal  instead  of  an  equitable  ownership; 
the  courts  of  common  law  began  to  take  cognizance  of  uses,  instead  of 
sending  the  party  to  seek  his  relief  in  chancery.  And,  considering  them 
now  as  merely  a  mode  of  conveyance,  very  many  of  the  rules  before  estab- 
lished in  equity  were  adopted  with  improvements  by  the  judges  of  the 
common  law.  The  same  persons  only  were  held  capable  of  being  seised 
to  a  use,  the  same  considerations  were  necessary  for  raising  it,  and  it  i 

could  only  be  raised  of  the  same  hereditaments,  as  formerly.    But  as  the  | 

statute,  the  instant  it  was  raised,  converted  it  into  an  actual  possession 
of  the  land,  a  great  number  of  the  incidents,  that  formerly  attended  it  in  J 

its  fiduciary  state,  were  now  at  an  end.  The  land  could  not  escheat  or  be 
forfeited  by  the  act  or  defect  of  the  feoffee,  nor  be  aliened  to  any  pur- 
chaser discharged  of  the  use,  nor  be  liable  to  dower  or  curtesy  on  account 
of  the  seisin  of  such  feoffee ;  because  the  legal  estate  never  rests  iy  him 
for  a  moment,  but  is  instantaneously  transferred  to  cestuy  que  use  as  soon 
as  the  use  is  declared.  And,  as  the  use  and  the  land  were  now  convert- 
ible terms,  they  became  liable  to  dower,  curtesy,  and  escheat,  in  conse- 
quence of  the  seisin  of  ceHuy  que  use,  who  was  now  become  the  ierre-ien' 
ant  also;  and  they  likewise  were  no  longer  devisable  by  will. 

CONTINGEXT  II8K. 

The  various  necessities  of  mankind  induced  also  the  judges  very  soon 
to  depart  from  the  rigour  and  simplicity  of  the  rules  of  the  common  law, 
and  to  allow  a  more  minute  and  complex  couBtruction  npon-conTeyances 
to  uses  than  upon  others.  Hence  it  was  adjudged  that  the  use  need  not 
always  be  executed  the  instant  the  conveyance  is  made :  but,  if  it  cannot 
take  effect  at  that  time,  the  operation  of  the  statute  may  wait  till  the  use 
shall  arise  upon  some  future  contingency,  to  happen  within  a  reasonable 
period  of  time ;  and  in  the  meanwhile  the  antient  use  shall  remain  in  the 
original  grantor :  as,  when  lands  are  conveyed  to  the  use  of  A  and  B,  after 
a  marriage  shall  be  had  betw  een  them,  or  to  the  use  of  A  and  his  heirs  till 
B  shall  pay  him  a  sum  of  money,  and  then  to  the  use  of  B  and  his  heirs. 
Which  doctrine,  when  devises  by  will  were  again  introduced,  and  consid- 
ered |is  equivalent  in  point  of  construction  to  declaration  of  uses,  was  also 
adopted  in  favor  of  executory  devises.  But  herein  these,  which  are  called 
contingent  or  springing  uses,  differ  from  an  executory  devise;  in  that  there 
must  be  a  person  seised  to  such  uses  at  the  time  when  the  contiugency 
happens,  else  they  can  never  be  executed  by  the  statute ;  and  therefore  if 
the  estate  of  the  feoffee  to  such  use  be  destroyed  by  alienation  or  other- 
wise, before  the  contingency  arises,  the  use  is  destroyed  forever:  whereas 
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by  an  executory  devise  the  freehold  itself  is  transferred  to  the  future 
devisee.  And,  in  both  these  cases,  a  fee  may  be  limited  to  take  effect 
aft«r  a  fee ;  because,  though  that  was  forbidden  by  the  common  law  in 
favor  of  the  lord's  escheat,  yet  when  the  legal  estate  was  not  extended 
beyond  one  fee-simple,  such  subsequent  uses  (after  a  use  in  fee)  were 
before  the  statute  permitted  to  be  Ihnited  in  equity :  and  then  the  statute 
executed  the  legal  estate  in  the  same  manner  as  the  use  before  sub- 
sisted. 


SBimyfl  U8K. 

It  was  also  held,  that  a  use,  though  executed . jnay  chaii^e  from  one 
to  anothfig  by  circumstances  ^x  j^^xt  fnrto:  as,  i(^ makes  a  feoffment  to  the 
jl^e  of  his  intended  ^\(^  and  her  eldfigt  son  for  thpir  liy^^.  upon  the  mar* 
riage  the  wjip  takgs  the  whole  \jgp  in  severalty ;  and  upon  the  birth  of  a 
son,  the  use  is  pxecuted  jointly  in  theqi  bot^i.  This  is  sometimes  called  a 
secondarg^  sometimes  a  shifting ^  use. 

RiCHL'LTIKG  USE. 

And,  whenever  the  use  limited  by  the,d£ed  expires,  or  cannot  vest,  it 
returns  back  to  hipa  who^  raised  it.  after  such  expiration,  or  during  such 
in^pna«i|iilifv.  and  is  stvlpd  ii  rf.Aultinff  \\f^f>^.  As.  if  a  man  makes  a  feoff- 
ment  to  the  use  of  his  intended  wife  for  life,  with  remainder  to  the  use  of 
her  first-born  son  in  tail;  h^re.  tnl  he  marries,  the  use  results  Hf'lg  *^ ^\Vf^' 
jBelf;  after  marri age,  it  is  executed  in  the  wifg  for  life:  ^nd^  if  she  dies 
without  issue,  the  whole  results  hack  tq  him  in  fpp.  It  was  likewise  held, 
that  the  uses  originally  declared  may  be  revoked  at  any  future  time,  and 
new  uses  be  declared  of  the  land,  provided  the  grantor  reserved  to  him- 
self such  a  power  at  the  creation  of  the  estate ;  whereas  the  utmost  that 
the  common  law  would  allow,  was  a  deed  of  defeazance  coeval  with  the 
grant  itself,  and  therefore  esteemed  a  part  of  it,  upon  events  specially 
mentioned.  And,  in  case  of  such  a  revocation,  the  old  uses  were  held 
instantly  to  cease,  and  the  new  ones  to  become  executed  in  their 
stead. 

B}'  this  equitable  train  of  decisions  in  the  courts  of  law,  the  power  of 
the  court  of  chancery  over  landed  property  was  greatly  curtailed  and 
diminished.  But  one  or  two  technical  scruples,  which  the  judges  found 
it  hard  to  get  over,  restored  it  with  tenfold  increase.  They  held,  in  the 
first  place^  that  '^no  u.se  could  hp  limitpc^  on  a  nsf> :''  and  that  wlien  a  man- 
bargains  and  sells  his  land  for  pmnavy  which  raises  ansp  by  ipip|ipatinn 
jft  t^p  hflrg"*"fp.  tt^p  l\piitutifni  of  a  further  use  to  nncjtiier  person  is  repug- 
^lAUla^and  therefore  ^ju^id.  And  therefore  on  a  feolfment  to  A  and  his 
heirs,  to  the  use  of  B  and  his  heirs,  in  trust  for  C  and  his  heirs,  they  held 
that  the  statute  executed  only  the  first  use,  and  that  the  second  was  a 
mere  nullity ;  not  adverting,  that  the  instant  the  first  use  was  executed  in 
B  he  became  seised  to  the  use  of  C,  which  second  use  the  statute  might 
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as  well  be  permitted  to  execute  as  it  did  the  first ;  and  so  the  legal  estate 
might  be  instantaneously  transmitted  down  through  a  hundred  useaup^n 
uses,  till  finally  executed  in  the  last  ce'sluy  que  use,  'Again  ;  as  tlieffimite 
mentions  only  such  persons  as  were  8eised  to  the  use  of  others,  this  was 
held  not  to  extend  to  terms  of  years,  or  other  chattel  interests,  whereof 
the  termor  is  not  seised  but  only  possessed;  and  therefore,  if  a  term  of  one 
thousand  years  be  limited  to  A,  to  the  use  of  (or  in  trust  for)  B,  the 
statute  does  not  execute  this  use,  but  leaves  it  as  at  common  law.  And 
lastly,  (by  more  modern  resolutions,)  where  lands  are  given  to  one  and 
his  heirs,  in  trust  to  receive  and  pay  over  the  profits  to  another,  this  use 
is  not  executed  by  the  statute ;  for  the  land  must  remain  in  the  trustee  to 
enable  him  to  perform  the  trust. 


TBC8T8. 

Of  the  two  more  antient  distinctions  the  courts  of  equity  quickly 
availed  themselves.  In  the  first  case  it  was  evident  that  B  was  never 
intended  by  the  parties  to  have  any  beneficial  interest;  and,  in  the  sec- 
ond, the  cesiuy  que  use  of  the  term  was  expressly  driven  into  the  court  of 
chancery  to  seek  his  remedy ;  and  therefore  that  court  detennined,  that 
though  these  were  not  uses  which  the  statute  could  execute,  yet  still  they 
were  trusts  in  equity,  which  in  conscience  ougtit  to  be  peformed.    To  this    \  \ 

the  reason  of  mankind  assented,  and  the  doctrine  of  uses  was  revived      1  I 

under  the  denomination  of  trusts;  and  thus,  by  this  strict  construction  of      I  > 

the  courts  of  lifw,  a  statute,  made  upon  great  deliberation,  and  introduced       \  \ 

in  the  most  solemn  manner,  has  had  little  other  effect  than  to  make  a        |  ' 

slight  alteration  in  the  formal  words  of  a  conveyance. 

However,  the  courts  of  equity,  in  the  exercise  of  this  new  jurisdiction, 
have  wisely  avoided  in  a  great  degree  those  mischiefs  which  made  uses 
intolerable.  The  statute  of  frauds,  29  Car.  II.  c.  3,  having  required  that 
every  declaration,  assignment,  or  grant  of  any  trust  in  lands  or  heredita- 
ments (except  such  as  arise  from  implication  or  construction  of  law)  shall 
be  made  in  writing,  signed  by  the  party,  or  by  his  written  will :  the  courts 
now  consider  a  trust-estate  (either  when  expressly  declared  or  resulting 
by  such  implication)  as  equivalent  to  the  legal  ownership,  governed  by 
the  same  rules  of  property,  and  liable  to  every  charge  in  equity  which  the  i 

other  is  subject  to  in  law ;  and  by  a  long  series  of  uniform  determinations, 
for  now  near  a  century  past,  with  some  assistance  from  the  legislature, 
they  have  raised  a  new  system  of  rational  jurisprudence,  by  which  trusts 
are  made  to  answer  in  general  all  the  beneficial  ends  of  uses,  without 
their  inconvenience  or  frauds.  The  trustee  is  '-onsidered  as  merely  the 
instrument  of  conveyance,  and  can  in  no  shape  affect  the  estate,  unless  by 
alienation  for  a  valuable  consideration  to  a  purchaser  without  notice; 
which,  as  cesiuy  que  use  is  generally  in  possession  of  the  land,  is  a  thing 
that  can  rarely  happen.    The  trust  will  descend,  may  be  aliened,  is  liable  | 

to  debts,  to  executions  on  judgments,  statutes,  and  recognizances,  (by  the 
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express  provision  of  the  statute  of  frauds,)  to  forfeiture,  to  leases,  and 
other  encumbrances,  nay,  even  to  the  curtesy  of  the  husband,  as  if  it  was 
an  estate  of  law.  It  has  not  yet  indeed  been  subjected  to  dower,  more 
from  a  cautious  adherence  to  some  hasty  precedents,  than  from  any  well- 
grounded  principle.  It  hath  also  been  held  not  liable  to  escheat  to  the 
lord  in  consequence  of  attainder  or  want  of  heirs:  because  the  trust 
could  never  be  intended  for  his  benefit.  But  let  us  now  return  to  the 
statute  of  uses. 

* 

The  only  service,  as  was  before  observed,  to  which  this  statute  is  now 
consigueil,  is  in  giving  efficacy  to  certain  new  and  secret  species  of  con- 
veyances ;  introduced  in  order  to  render  transactions  of  this  sort  as  private 
at  possible,  and  to  save  the  trouble  of  making  livery  of  seisin,  the  onl}' 
antient  conveyance  of  corporal  freeholds ;  the  security  and  notoriety  of 
which  public  investiture  abundantly  overpaid  the  labour  of  going  to  the 
land,  or  of  sending  an  attorney  in  one's  stead.  But  this  now  has  given 
way  to 

COYBNANT  TO  STAND  SKIKKD  TO  USES. 

12.  A  twelfth  species  of  conveyance,  called  a  covenant  to  stand  seized 
to  uscf:  by  whici>  a  man,  seised  of  lands,  covenants  in  consideration  of 
blood  or  marriage  that  he  will  stand  seised  of  the  same  to  the  use  of  his 
c^ild,  wjfQ,  or  kinsmanj  lor  Ijt'e^  in  tail,  or  in  fee.  Here  the  statute  exe- 
cutes at  once  the  estate;  for  the  party  intended  to  be  benefitted,  having 
thus  acquired  the  use,  is  thereby  put  at  once  into  corporal  possession  of 
the  land,  without  ever  seeing  it,  by  a  kind  of  parliamentary  magic.  But 
this  conveyance  can  only  operate  when  made  upon  such  weighty  and 
interesting  considerations  as  those  of  blood  or  marriage. 

BABQAIN  AND  SALE. 

m        "'  < 

13.  A  thirteenth  species  of  conveyance,  introduced  by  this  statute,  is 
that  of  fl  f^nr^niji  and  sale  of  lands;  which  is  a  kind  oLieal  contract, 
whereby  the  bargainor,  for  some^  nfcuniarv  consideration,  bargains  and^ 
sells,  that  is,  contracts  to  cronvey,  the  land  to  the  bargainee ;  and  becomes, 
By^such  a  bargam,  a  .trustee  for,  or  seised  to  the  use  of,  the  bargainee; 
and  then  the  statute  of  use^  completes  the  pjirchase ;  or,  as  it  hath  been 
well  expressed,  the  bargain  ^irst  vests  the  use,  and  then  the  statute  vests 
t||p  p9«f^pgjiHjftD.  But  as  it  was  foreseen  that  conveyances,  thus  made, 
would  want  all  those  benefits  of  notoriety  which  the  common-law  assur- 
ances were  calculated  to  give ;  to  prevent,  therefore,  clandestine  convey- 
ances of  freeholds,  it  was  enacted  in  the  samb  session  of  parliament,  by 
statute  27  Hen.  VIII.  c.  16,  that  such  bargains  and  sales  should  not  enure 
to  pass  a  freehold,  unless  the  same  be  made  {jxindfiilture,  and  enrolled 
within  six  monthig  in  one  of  the  courts  of  Westminster  hall,  or  with  the 
custos  rotulorum  of  the  county.  Clandestine  bargains  and  sales  of  chattel 
interests,  or  leases  for  years,  were  thought  not  worth  regarding,  as  such 
interests  were  very  precarious,  till  about  six  years  before :    which  also 
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occasioned  them  to  be  overlooked  in  framing  the  statute  of  uses;  and 
therefore  such  bargains  and  sales  are  not  directed  to  be  enrolled.  But 
how  impossible  is  it  to  foresee,  and  provide  against,  all  tiie  consequences 
of  innovations !    This  omission  has  given  rise  to 

LEASK  AND  RELEASE. 

14.  A  fourteenth  species  of.  conveyance,  viz.,  bv  lease  and  release^ 
first  invented  by  sergeant  Moore,  soon  after  the  statute  of  uses,  and  now 
the  most  common  of  any,  and  therefore  not  to  be  shaken.  It  is  thus  con* 
trived.  A  lease,  or  rather  bargain  and  sale,  upon  some  pecuniar}^  consid- 
eration, for  one  year,  is  made  by  the  tenant  of  the  freehold  to  the  lessee 
or  bargainee.  Now,  this,  without  any  enrollment,  makes  the  bargainor 
^<4t.an(i  seised  ^  tlifi  y^SS,  ^^  the  bart?ainee.  ^nd  vegts  in  the  hnr^i^ppp  the^ 
u^€_oi  the  terpi  for  a  year;  and  then  the  statute  immediately  invests  the 
pojtffsxinn.  He  therefore,  being  thus  in  possession,  is  capable  of  receiving 
a  release  of  the  freehold  and  reversion ;  which,  we  have  seen  before,  must 
be  made  to  a  tenant  in  possession :  and,  accordingly,  the  next  day  a 
release  is  granted  to  him.  This  is  held  to  supply  the  place  of  livery  of 
seisin :  and  so  a  conveyance  by  lease  and  release  is  said  to  amount  to  a 
feoffment. 

DEKD8  TO  DECLARE  THE  USES. 

15.  To  these  may  be  added  deeds  to  lead  or  declare  the  uses  of  other 
more  direct  conveyances,  as  feoffments,  fines,  and  recoveries,  and 

DEEDS  OF  REVOCATION  OF  IT8E8. 

16.  Deeds  of  revocation  of  uses^  hinted  at  in  a  former  page,  and 
founded  in  a  previous  power,  reserved  at  the  raising  of  the  uses,  to  revoke 
such  as  were  then  declared  ;  and  to  appoint  others  in  their  stead,  which  is 
incident  to  the  power  of  revocation. 

DEED8  TO  CHARGE  AND  DISCHARGE  LANDS. 

Before  we  conclude,  it  will  not  be  improper  to  subjoin  a  few  remarks 
upon  such  deeds  as  are  used  not  to  convey y  but  to  charge  or  encumber, 
lands,  and  to  discharge  them  again ;  of  which  nature  are  obligations  or 
bonds,  recognizances f  and  defeazances  upon  them  both. 

OBLIGATION  OR  BOND. 


^,*^  J      1.    ,^"  ^Mygftr?r"]  nr  bnq^j^  is  a  deed  whereby  thepbligor  obliges  him-    / 
/^'Tf /self,  his  heirs,  executors,  and  adminiatrntorM.  to  pay  a  certain  sum  of  / 
I  monev  to  another  a\  ^  ^^^Y  flppftjntf^*^      If  tliis  be  all,  the  bond  is  called  a  •  . 
single  one,  simplex  ohligatio:  but  there  is  generally  *^  y^^n'lJ^'nn  p^^^^^^V,  that 
if  thenbligor  does  some  particular  ai't.  t.lip  nltliyrttif^^ahfljl  he  vfiitl,  or  else 
shall  remain  in  full  force:  as  payment  ofj:uut;performsuice  of  j:nvnnanVT 
in  a  deed :  or  repayment  of  a  principal  sum  of  money,  borrowed  of  the 
obligee,  with  interest,  which  principal  sum  is  usually  one-half  of  the  penal 
sum  specified  in  the  bond.    In  case  this  condition  is  not  performed,  the 


Chap.  XX.]  OF  ALIE^^ATION  BY  DEED.  217 

bond  becomes  forfeited,  or  absolute  at  law,  and  charges  the  obligor,  while 
Jiving  ;_and  after  his  death  the  obligation  descends  upon  hia  heir,  who  (on 
defect  ot  personal  assets)  js  bound  to  discharge  it,  provided  he  has  real 
assets  by  descent  as  a  recompense.  t>o  that  it  may  be  called,  though  not 
a  direct,  yet  a  collateralj  charge  upon  the  lands.  How  it  effects  the  per- 
sonal property  of  the  obligor  will  be  more  properly  considered  hereafter. 
If  the  condition  of  a  bond  be  impossible  at  the  time  of  making  it,  or 
be  to  do  a  thing  contrary  to  some  rule  of  law  that  is  merely  positive,  or  be 
uncertain,  or  insensible,  the  condition  alone  is  void,  and  the  bond  shall 
stand  single,  and  unconditional ;  for  it  is  the  folly  of  the  obligor  to  enter  into 
such  an  obligation,  from  which  he  can  never  be  released.  If  it  be  to  do  a 
thing  that  is  malum  in  se.  the  obligation  itself  iff  v^f^jH  __  ff>r  the  whole  is  an 
uiilawfuj  contract,  and  the  obligee  shall  take  no  advantage  from  such  a 
transaction.  And  if  the  condition  be  possible  at  the  time  of  making  it,  and 
afterwards  becomes  impossible  by  the  act  of  God,  -the  act  of  law,  or  the 
act  of  the  obligee  himself,  there  the  penaltyof  the  obligation  is  saved ;  for  no 
prudence  or  foresight  of  the  obligorcould  guard  against  such  a  contingency. 
On  the  forfeiture  of  the  bond,  or  its  becoming  single,  the  whole  penalty 
was  formerly  recoverable  at  law :  but  here  the  courts  of  equity  interposed, 
and  would  not  permit  a  man  to  take  more  than  in  conscience  he  ought; 
viz.,  his  principal,  interest,  and  expenses,  in  case  the  forfeiture  a<^crued 
by  non-payment  of  money  borrowed ;  the  damages  sustained  upon  non- 
performance of  covenants  and  the  like.  And  the  like  practice  having 
gained  some  footing  in  the  courts  of  law,  the  statute  4  and  5  Anne,  c.  16, 
at  length  enacted,  in  the  same  spirit  of  equity,  that  in  case  of  a  bond  condi- 
tioned for  the  payment  of  money,  the  payment  or  tender  of  the  principal 
sum  due,  with  interest  and  costs,  even  though  the  bond  be  forfeited  and  a 
suit  commenced  thereon,  shall  be  a  full  satisfaction  and  discharge. 

RRCOGNIZAN€j|. 

A^recognizance.  is  an  obligation  of  record,  which  a  man  enters  into  be- 
fore  some  court  of  record  or  magistrate  duly  authorizAi,  with  condition  to 
do  some  particular  act;  as  to  appear  at  the  a-ssizes,  to  keep  the  peace,  to 
jmy  a  debt,  or  the  like.  It  is  in  most  respects  like  another  bond  :  the  djf^ 
Jereuce  being  chiefly  this :  that  the  bond  is  the  creation  of  a  fresh  debtor 
^^#gbligatjoi^g?iQ?a^^rie  recognizance  is  an  acknowledgment  of  a  former  defcL 
^  ^^^^u^Ji  T^c-oi^fl rHie  form  whereof  is,  **  that  A  B  doth  acknowledge  to  owe  to 
our  lord  the  king,  to  the  plaintiff,  to  C  D,  or  the  like,  the  sum  of  ten 
pounds,''  with  condition  to  be  void  on  performance  of  the  thing  stipulated : 
in  which  case,  the  king,  the  plaintiff,  C  D,  etc.,  is  called  the  recognizee, 
as  he  that  enters  into  the  recognizance  is  called  the  cognizor.  This,  being 
either  certified  to  or  taken  by  the  officer  of  some  court,  is  witnessed  only 
by  the  record  of  that  court,  and  not  by  the  party's  seal :  so  that  it  is  not  in 
strict  propriety  a  deed,  though  the  effects  of  it  are  greater  than  a  common 
obligation,  being  allowed  a  priority  in  point  of  payment,  and  binding  the 
lands  of  the  cognizor,  from  the  time  of  enrollment  on  record. 
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J»KFKA2AJtCE. 

3.  A  defeazance,  on  a  bond,  or  recognizance^  or  judgment  recovered, is  a 
condition  which,  wlien  performed,  defeats  or  undoes  it,  in  tlie  same  manner 
as  a  defeazance  of  an  estate  before  mentioned.  It  differs  only  from  the  com- 
mon condition  of  a  bond,  in  that  the  one  is  always  inserted  in  the  deed  or 
bond  itself,  the  other  is  made  between  the  same  parties  by  a  separate,  and 
frequently  a  subsequent  deed.  This,  like  the  condition  of  a  bond,  when 
performed,  discharges  and  disencumbers  the  estate  of  the  obligor. 

These  are  the  principal  species  of  deeds  or  matter  in  pai*,  by  which 
estates  may  be  either  conveyed,  or  at  least  affected.  Among  which  the 
conveyances  to  uses  are  by  much  the  most  frequent  of  any. 


CHAPTER  XXI. 

OF  ALIENATION  BY  MATTER  OF  RECORD. 

Assurances  bv  matter  of  record  are  such  as  do  not  entirely  depend  on 
the  jig^  or  consent  of  the  parties  themselves :  but  the  sanction  of  a  court  of 
record  is  called  in  to  sabstantiate,  preserve^  and  be  a  perpetual  testimony 
of  the  transfer  of  property  from  one  man  to  another ;  or  of  its  establish- 
ment, when  already  transferred.  Of  this  nature  are,  1.  Private  acts  of  par- 
liament.   2,  The  king's  grants.    3,  Fines.    4,  Common  recoveries. 

PRIVATE  ACTS  OF  PAKLIAMRXT. 

I.  Private  acta  of  parliamnnt  are,  especially  of  late  years,  become  a 
very  common  mode  of  assurance.  For  it  may  sometimes  happen  that,  by 
the  ingenuity  of  some,  and  the  bfunders  of  other  practitioners,  an  estate  is 
most  greviously  entangled  by  a  multitude  oLcontingent  remainders,  result- 
ing trusts,  springing  uses,  executory  devi.«ies,  and  the  like  artificial  con- 
trivances ;  (a  confusion  unknown  to  the  simple  conveyances  of  the  common 
law ;)  so  that  it  is  out  of  the  power  of  either  the  courts  of  law  or  equity  to 
relieve  the  owner.  In  these,  or  other  cases  of  the  likp  kind,  the  tran- 
scendent power  of  parliament  is  called  in  to  cut  the  Gordian  knot ;  and  by 
a  particular  lafW,  enacted  for  this  very  purpose,  to  unfetter  an  estate;  to 
give  its  tenant  ren.sonable  powers;  or  to  assure  it  to  a  purchaser,  against 
the  remote  or  latent  claims  of  infants  or  disabled  persons,  by  settling  a 
proper  equivalent  in  proportion  to  the  interest  so  barred. 

Acts  of  this  kind  are  however  at  present  carried  on,  in  both  houses, 
with  great  deliberation  and  caution. 

A  law  thus  made,  though  it  binds  all  parties  to  the  bill,  is  yet  looked 
upon  rather  as  a  private  conveyance,  than  as  the  solemn  act  of  the  legis- 
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lature.  It  remains, however  enrolled  among  the  public  records  of  the  nation, 
to  be  forever  preserved  as  a  perpetual  testimony  of  the  conveyance  or  as- 
surance so  made  or  established. 

K1NG*R  flRAXTg. 

II.  The  king*$  grants  are  also  matter  of  public  record.  These  grants, 
whether  of  lands,  honours,  liberties,  franchises,  or  aught  besides,  are  con- 
tained in  charters,  or  letters  patentf  that  is,  open  letters,  litenv  patentes: 
so  called  because  they  are  not  sealed  up,  but  exposed  to  open  view,  with 
the  great  seal  pendant  at  the  bot|om  ;  and  are  usually  directed  or  addressed 
by  the  king  to  all  his  subjects  at  large. 

The  manner  of  granting  by  the  king  does  not  more  difTer  from  that  by 
a  subject,  than  the  construction  of  his  grants,  when  made.  1,  A  grant  made 
by  the  king,  at  the  suit  of  the  grantee,  shall  be  taken  most  beneficially /or 
the  king,  and  against  the  party  whereas  the  grant  of  a  subject  is  construed 
most  strongly  against  the  grantor.  2,  A  subject's  grant  shall  be  construed 
to  include  many  things,  besides  what  are  expressed,  if  necessary  for  the 
operation  of  the  grant.  But  the  king's  grant  shall  not  enure  to  any  other 
intent  than  that  which  is  precisely  expressed  in  the  grant.  3,  AVheu  it 
appears,  from  the  face  of  the  grant,  that  the  king  is  mistaken,  or  deceived, 
either  in  matter  of  fact  or  matter  of  law,  as  in  case  of  false  suggestion,  mis- 
information, or  misrecital  of  former  grants;  or  if  his  own  title  to  the  thing 
granted  be  different  from  what  he  supposes ;  or  if  the  grant  be  informal ; 
or  if  he  grants  an  estate  contrary  to  the  rules  of  law :  in  any  of  these  cases 
the  grant  is  absolutely  void. 

FIXE. 

III.  We  are  next  to  consider  a  very  usual  species  of  assurance,  which 
is  also  of  record;  viz»,  ajine  of  lands  and  tenements.  In  which  it  will  be 
necessary  to  explain,  1,  The  nature  of  a  fine;  2,  Its  several  kinds;  and  3, 
lis  force  and  effect. 

ITS  NATURE. 

1,  A  fine  is  sometimes  said  to  be  a  feoffment  of  record;  though  it 
might  with  more  acrturacy  be  called  an  4mknowledgment  of  a  feoffment  on 
record.  It  is  one  of  those  methods  of  transferring~l*8!ates  of  freehold  by 
the  common  law*,  in  which  livery  of  seisin  is  not  necessary  to  be  actually 
given ;  the  supposition  and  acknowledgment  thereof  in  a  court  of  record, 
however  fictitious,  inducing  an  ecjual  notoriety.  But,  more  particularly,  a 
fine  may  be  described  to  be  an  amicable  composition  or  agreement  of  a  suit, 
either  actual  or  fictitious,  by  leave  of  the  king  or  his  justices :  whereby  the 
lands  in  question  become,  or  are  acknowledged  to  be,  the  right  of  one  of 
the  parties.  In  its  original  it  was  founded  on  an  actual  suit,  commenced 
at  law  for  recovery  of  the  possession  of  land  or  other  hereditaments ;  and 
the  possession  thus  gained  by  such  composition  was  found  to  be  so  sure 
and  effectual,  that  fictitious  actions  were,  and  continue  to  be,  every  day 
commenced,  for  the  sake  of  obtaining  the  same  security. 
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A  fine  is  so  called  because  it  puts  an  end,  not  only  to  the  suit  thus  com- 
menced, but  also  to  ail  other  suits  and  controversies  concerning  the  same 
matter. 

ITS  PABT8. 

1,  The  party  to  whom  the  land  is^  to  be  conveyed  or  assured,  com- 
mences an  action  or  suit  at  law,  against  the  other,  generally  an  action  of 
covenant,  by  suing  out  a  writ  of  prsecipe^  called  a  writ  of  covenant:  the 
foundation  of  which  is  a  supposed  agreement  or  covenant,  that  the  one 
shall  convey  the  lands  to  the  other ;  on  the  breach  or>4uch  agreement 
the  action  is  brought.     The  suit  being  thifc  commenced,  then  follows, 

2,  The  licentia  concordandi,  or  leave  to  agree  the  suit.  Tliis  leave  is 
readily  granted. 

3,  Next  comes  the  concord,  or  agreement  itself,  after  leave  obtained 
from  the  court:  which  is  usually  an  acknowledgment  from  the  deforciants 
(or  those  who  keep  the  other  out  of  possession)  that  the  lands  in  question 
are  tlie  right  of  the  complainant.  And  from  this  acknowledgment,  or  rec- 
ognition of  right,  the  party  levying  the  fine  is  called  the  cognizor,  and  he 
to  whom  it  is  levied  the  cognizee. 

If  there  be  any  feuie-covert  among  the  cognizors,  she  is  privately 
examined  whether  she  does  it  willingly  and  freely,  or  bv  compulsion  of 
her  husband. 

By  these  acts* all  the  essential  parts  of  a  fine  are  completed:  and,  if 
the  cognizor  dies  the  next  moment  after  the  fine  is  acknowledged,  pro- 
vided it  be  subsequent  to  the  day  on  which  the  writ  is  made  returnable, 
still  the  fine  shall  be  carried  on  in  all  its  remaining  parts :  of  which  the 
next  is, 

4,  The  7iote  of  the  fine ;  which  is  only  an  abstract  of  the  writ  ef  cove- 
nant, and  the  concord;  naming  the  parties,  the  parcels  of  land,  and  the 
agreement.    This  must  be  enrolled  of  record  in  the  proper  office. 

5,  The  fifth  partis  the  foot  of  the  fine,  or  conclusion  of  it:  which 
includes  the  whole  matter,  reciting  the  parties,  day,  year,  and  place,  and 
before  whom  it  was  acknowledged  or  levied.  Of  this  there  are  indent- 
ures made,  or  engrossed,  at  the  chirographer's  office,  and  delivered  to  the 
cognizor  and  the  cognizee.  And  thus  the  fine  is  completely  levied  at  com- 
mon law. 

ITS  K1ND8. 

2.  Fines,  thus  levied,  are  of  four  kinds.  1,  What  in  our  law  Freiich  /; 
is  called  a  tine  **8Hr  cognizance  de  droits  come  ceo  que  il  ad  de  son  done;*'^ 
a  fine  upon  acknowledgment  of  the  right  of  the  cognizee,  as  that  which  he 
hath  of  the  gift  of  the  cognizor.  This  is  the  best  and  surest  kind  of  tine; 
for  thereby  the  <leforciant,  in  order  to  keep  his  covenant  with  the  plain- 
tiff^, of  conveying  to  him  the  lands  in  question,  and  at  the  same  time  to 
avoid  tlie  formality  of  an  actual  feofl'ment  and  livery,  acknowledges  in 
court  a  former  feoffment,  or  gift  in  possession,  to  have  been  made  by  him 
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to  the  plaintiff.  2,  A  fine  '*  snr  cognizance  de  droit  tanium,^^  or  upon 
acknowledgment  of  the  right  merely ;  not  with  the  circumstance  of  a  pre- 
ceding gift  from  the  cognizor.  This  is  commonly  uses  to  pass  a  reversion- 
ary interest  which  is  in  the  cognizor.  3,  A  fine  **8ur  concessit*'  is  where 
the  cognizor,  in  order  to  make  an  end  of  disputes,  though  he  acknowl- 
edges no  precedent  right,  yet  grants  to  the  cognizee  an  estate  de  novo, 
usually  for  life  or  years,  byway  of  supposed  composition.  And  tliis  njay  be 
done  reserving  a  rent,  or  the  like ;  for  it  operates  as  a  new  grant.  4,  A 
fine  **sur  done,  grant  et  render''  is  a  double  fine,  comprehending  the  fine 
sur  cognjizfinpe  de  droit  cpr^c  ceo^^tc.,  and  the  fine  sur  concessit;  and  may 
be  used' to' (Create  particular  imitations  of  estate:  whereas  the  fine  «ur 
cognizance  de  droit  come  ceo,  etc,  conveys  nothing  but  an  absolute  estate 
either  of  inheritance  or  at  least  of  freehold. 

ITS  FORCE  AND  EFFECT. 

3.  We  are  next  to  consider  the  force  and  effect  of  a  fine.  These  prin- 
cipally depend,  at  this  day,  on  the  common  law,  and  the  two  statutes  4 
Hen.  VII.  c.  24,  and  32  Hen.  VIII.  c.  36. 

From  a  view   of  the  common   law,  regulated   by  these  statutes,  it 
appears,  that  a  fine  is  a  solemn  conveyance  on  record  from  the  cognizor 
to  the  cognizee,  and  that  the  persons  bound  by  a  fine  are  parties,  privies 
and  strangers. 

The  parties  are  either  the  cognizors,  or  cognizees,  and  these  are  imme- 
diately concluded  by  the  fine,  and  barred  of  any  latent  right  they  might 
have,  even  though  under  the  legal  impediment  of  coverture.  And  indeed, 
as  this  is  almost  the  only  act  that  nfeme-corert,  or  married  woman,  is  per- 
mitted by  law  to  do,  (and  that  because  she  is  privately  examined  as  to  her 
voluntary  consent.,  which  removes  the  general  suspicion  of  compulsion  by 
her  husband,)  it  is  therefore  the  usual  and  almost  the  only  safe  method 
whereby  she  can  join  in  the  sale,  settlement,  or  encumbrance,  of  any 
estate. 

Privies  to  a  fine  are  such  as  are  any  way  related  to  the  parties  who 
levy  the  fine,  and  claim  under  them  by  any  right  of  blood  or  other  right 
of  representation.  Such  as  are  the  heirs  general  of  the  cognizor,  the  issue 
in  tail  since  the  statute  of  Henry  the  Eighth,  the  vendee,  the  devisee, 
and  all  others  who  must  make  title  by  the  persons  who  levied  the  fine. 
For  the  act  of  the  ancestor  shall  bind  the  heir,  and  the  act  of  the  principal 
his  .substitute,  or  such  as  claim  under  any  conveyance  made  by  him  sub- 
sequent to  the  fine  so  levied. 

Strangers  to  a  fine  are  all  other  persons  in  the  world,  except  only 
V-parties  and  privies.  And  these  are  also  bound  by  a  fine,  unless,  witliin 
five  years  after  proclamations  made,  they  interpose  their  claim:  provided 
they  are  under  no  legal  impediments,  and  have  then  a  present  interest  in 
the  estate.  The  impediments,  as  hath  before  been  said,  are  coverture, 
infancy,  imprisonment,  insanity,  and  absence  beyond  sea ;  and  persons, 
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who  are  thus  incapacitated  to  prosecute  their  rights,  have  five  years 
allowed  them  to  put  in  their  claims  after  such  impediments  are  removed. 
Persons  also  that  have  not  a  present,  but  a  future  interest  only, 'as  those 
in  remainder  or  reversion,  have  five  years  allowed  them  to  claim  in,  from 
the  time  that  such  right  accrues.  And  if  within  that  time  they  neglect  to 
claim,  or  (by  the  statute  4  Anne,  c.  16)  if  they  do  not  bring  an  action  to 
try  the  right  within  one  year  after  making  such  claim,  and  prosecute  the 
same  with  effect,  all  persons  whatsoever  are  barred  of  whatever  right 
they  may  have,  by  force  of  the  statute  of  non-claim. 

A  COMMON  BECOYKBT. 

IV.  The  fourth  species  of  assurance,  by  matter  of  record,  is  a  com- 
mon recovery.  Concerning  the  original  of  which  it  was  fonnerly  observed, 
that  common  recoveries  were  invented  by  the  ecclesiastics  to  elude  the 
statutes  of  mort-main ;  and  afterwards  encouraged  by  the  finesse  of  the 
courts  of  law  in  12  Edw.  IV.  in  order  to  put  an  end  to  all  fettered  inherit- 
ances, and  bar  not  only  estates-tail,  but  also  all  remainders  and  rever- 
sions expectant  thereon.  I  am  now,  therefore,  only  to  consider,  first,  the 
nature  of  a  common  recovery ;  and,  secondly,  its/ore*  and  effect, 

IT8  NATUUK. 

1.  And,  first,  the  nature  of  it;  or  what  a  common  recovery  is.  A 
common  recovery  is  so  far  like  a  fine,  that  it  is  a  suit  of  action,  either  act- 
ual or  fictitious :  and  in  it  the  lands  are  recovered  against  the  tenant  of  the 
freehold :  which  recovery,  being  a  supposed  adjudication  of  the  right, 
binds  all  persons,  and  vests  a  free  and  absolute  fee-simple  in  the  recov- 
eror.  I  shall  endeavor  to  state  its  nature  and  progress,  as  clearly  and 
concisely  as  I  can ;  avoiding,  as  far  as  possible,  all  technical  terms  and 
phrases  not  hitherto  interpreted. 

Let  us,  in  the  first  place,  suppose  David  Edwards  to  be  tenant  of  the 
free-hold,  and  desirous  to  suffer  a  common  recovery,  in  order  to  bar  all 
entails,  remainders,  and  reversions,  and  to  convey  the  same  in  fee-simple 
to  Francis  Golding.  To  affect  this,  Golding  is  to  bring  an  action  against 
him  for  the  lands;  and  he  accordingly  sues  out  a  writ,  called  a  praecipe 
quod  reddat,  because  those  were  its  initial  or  most  operative  words  when 
the  law  proceedings  were  in  Latin.  In  this  writ  the  demandant  Golding 
alleges  that  the  defendant  Edwards  (here  called  the  tenant)  has  no  legal 
title  to  the  land ;  but  that  he  came  into  possession  of  it  after  one  Hugh 
Hunt  had  turned  the  demandant  out  of  it.  The  subsequent  proceedings 
are  made  up  into  a  record  or  recovery-roll,  in  which  the  writ  and  com- 
plaint of  the  demandant  are  first  recited :  whereupon  the  tenant  appears, 
and  calls  upon  one  Jacob  Morland,  who  is  supposed,  at  the  original  pur- 
chase, to  have  warranted  the  title  to  the  tenant;  and  thereupon  he  prjiys, 
that  the  said  Jacob  Morland  may  be  called  in  to  defend  the  title  which  he 
so  warranted.  This  is  called  the  voucher ^  vocatio,  or  calling  of  Jacob  Mor- 
land to  warranty ;  and  Morland  is  called  the  vouchee.    Upon  this,  Jacob 
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Morland,  the  vouchee,  appears,  is.  impleaded,  and  defends  the  title. 
Whereupon  Golding  the  demandant  desires  leave  of  the  court  to  imparly 
or  confer  with  the  vouchee  in  private:  which  is  (as  usual)  allowed  him. 
And  soon  afterwards  the  demandant  Golding  returns  to  court,  but  Mor- 
land  the  vouchee  disappears,  or  makes  default.  Whereupon  judgment  is 
given  for  the  demandant,  Golding,  now  called  the  recoveror,  to  recover 
the  lands  in  question  against  the  tenant,  Edwards,  who  is  now  the  recov- 
eree ;  and  Edwards  has  judgment  to  recover  of  Jacob  Morland  lands  of 
equal  value,  in  recompense  for  the  lands  so  warranted  by  him,  and  now 
lost  by  his  default ;  which  is  agreeable  to  the  doctrine  of  warranty  men- 
tioned in  the  preceding  chapter.  This  is  called  the  recompense,  or  recov- 
ery in  value.  But  Jacob  Morland  having  no  lands  of  his  own,  being  usu- 
ally the  crier  of  the  court,  (who,  from  being  frequently  thus  vouched,  is 
called  the  common  vouchee f)  it  is  plain  that  Edwards  has  only  a  nominal 
recompense  for  the  land  so  recovered  against  him  by  Golding;  which 
lands  are  now  absolutely  vested  in  the  said  recoveror  by  judgment  of  law, 
and  seisin  thereof,  is  delivered  by  the  sheriff  of  the  county.  So  that  this 
collusive  recovery  operates  merely  in  the  nature  of  a  conveyance  in  fee- 
simple,  from  Edwards  the  tenant  in  tail,  to  Golding  the  purchasor. 

The  recovery  here  described,  is  with  a  single  voucher  only ;  but  some- 
times it  is  with  double^  treble,  or  further  voucher,  as  the  exigency  of  the 
case  may  require.  And  indeed  it  is  now  usual  always  to  have  a  recovery 
with  double  voucher  at  least:  by  first  conveying  an  estate  of  freehold  to 
any  indifferent  person,  against  whom  the  prxcipe  is  brought;  and  then  he 
vouches  the  tenant  in  tail,  who  vouches  over  the  common  vouchee.  For, 
if  a  recovery  be  had  immediately  against  tenant  in  tail,  it  bars  only  such  ^ 
estate  in  the  premises  of  which  he  is  then  actually  seised ;  whereas  if  the 
recovery  be  had  against  another  person,  and  the  tenant  in  tail  be  vouched, 
it  bars  every  latent  right  and  interest  which  he  may  have  in  the  lands 
recovered.  If  Edwards  therefore  be  tenant  of  the  freehold  in  possession, 
and  John  Barker  be  tenant  in  tail  in  remainder,  here  P^dwards  doth  first 
vou'ch  Barker,  and  then  Barker  vouches  Jacob  Morland  the  common 
vouchee;  who  is  always  the  last  person  vouched,  and  always  makes 
default ;  whereby  the  demandant  Golding  recovers  the  land  against  the 
tenant  Edwards,  and  Edwards  recovers  a  recompense  of  equal  value 
against  Barker  the  first  vouchee ;  who  recovers  the  like  against  Morland 
the  common  vouchee,  against  whom  such  ideal  recovery  in  value  is  always 
ultimately  awarded. 

This  supposed  recompense  in  value  is  the  reason  why  the  issue  in 
tail  is  held  to  be  barred  by  a  common  recovery.  For  if  the  recoveree 
should  obtain  a  recompense  in  lands  from  the  common  vouchee,  (which 
there  is  a  possibility  in  contemplation  of  law,  though  a  very  improbable 
one,  of  his  doing,)  these  lands  would  supply  the  place  of  those  so  recov- 
ered from  him  by  collusion,  and  would  descend  to  the  issue  in  tail. 
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1T8  FORCK  AND  RFFECT. 

2.  The  force  and  effect  of  common  recoveriefi  may  appear,  from  what 
has  been  said,  to  be  an  aba^lnte  bar,  not  only  of  all  estates-tail,  but  of 
reinainderH  anil  reversions  expectg^^t  on  the  determination  of  such  estates. 
So  that  a"tenant  in  tail  may,  by  this  method  of  assurance,  convey  the 
lands  held  in  tail  to  the  recoveror,  his  heirs  and  assigns,  absolutely  free 
and  discharged  of  all  conditions  and  limitations  in  tail,  and  of  all  remain- 
ders  and  rftvftr8[9pg^ 

In  all  recoveries  it  is  necessary  that  the  recoveree,  or  tenant  to  the 
prxcipe,  as  he  is  usually  called,  be  actually  seised  of  the  freehold,  else  the 
recovery  is  void.  For  all  actions,  to  recover  the  seisin  of  lands,  must  be 
brought  against  the  actual  tenant  of  the  freehold,  else  the  suit  will  lose 
its  etfect;  since  the  freehold  cannot  be  recovered  of  him  who  has  it  not. 
And  though  these  recoveries  are  in  themselves  fabulous  and  fictitious, 
yet  it  is  necessary  that  there  be  adores  fabulss,  properly  qualified. 

DKKDK  TO  LEAUTHK  UNR8. 

Before  I  conclude  this  head,  I  must  add  a  word  concerning  deeds  to 
lead,  or  to  declare,  the  uses  of  fines,  and  of  recoveries.  For  if  they  be 
levied  or  suffered  without  any  good  consideration,  and  without  any  uses 
declared,  they,  like  other  conveyances,  enure  only  to  the  use  of  him  who 
levies  or  sutlers  them.  And  if  a  consideration  appears,  yet  as  the  most 
usual  fine,  **flMr  cognizance  de  droit  come  ceo,  etc.**  conveys  an  absolute 
estate,  without  any  limitations,  to  the  cognizee ;  and  as  common  recover- 
ies do  the  same  to  the  recoveror ;  these  assurances  could  not  be  made  to 
answer  the  purpose  of  family  settlements,  (wherein  a  variety  of  uses  and 
designations  is  very  often  expedient,)  unless  their  force  and  etfect  were 
subjected  to  the  direction  of  other  more  complicated  deeds,  wherein  par- 
ticular uses  can  be  more  particularly  expressed.  If  these  deeds  are  made 
previous  to  the  fine  or  recovery,  they  are  called  deeds  to  lead  the  uses ;  if 
subsequent,  dee<is  to  declare  them.  As  if  A,  tenant  in  tail,  with  reversion 
to  himself  in  fee,  would  settle  his  estate  on  B  for  life,  remainder  to  C  in 
tail,  remainder  to  D  in  fee ;  that  is  what  by  law  he  has  no  power  of  doing 
effectually  while  his  own  estate-tail  is  in  being.  He  therefore  usually, 
after  making  the  settlement  proposed,  covenants  to  levy  a  fine  (or,  if  there 
be  any  intermediate  remainders,  to  suffer  a  recovery)  to  E,  and  directs 
that  the  same  shall  enure  to  the  uses  in  such  settlement  mentioned. 
This  is  now  a  deed  to  lead  the  uses  of  the  fine  or  recovery ;  and  the  fiiie 
when  levied,  or  recovery  when  suffered,  shall  enure  to  the  uses  so  speci- 
fied, and  no  other.  For  though  K,  the  cognizee  or  recoveror,  hath  a  fee- 
simple  vested  in  himself  by  the  fine  or  recovery :  yet,  by  the  operation  of 
this  deed,  he  becomes  a  mere  instrument  or  conduit-pipe,  seised  only  to 
the  use  of  B,  C,  and  D  in  successive  order:  which  use  is  executed  imme- 
diately, by  force  of  the  statute  of  uses.  Or,  if  a  fine  or  recovery  be  had 
without  any  previous  settlement,  and  a  deed  be  afterwards  made  between 
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the  parties^  declaring  the  uses  to  which  the  same  shall  be  applied,  thiH 
will  be  equally  good  as  if  it  had  been  expressly  levied  or  suffered  in  con- 
sequence of  a  deed  directing  its  operation  to  those  particular  uses.  For 
by  statute  4  and  5  Anne,  c.  16,  indentures  to  declare  the  uses  of  fines  And 
recoveries,  nrade  after-the  fines  and  recoveries  had  and  suffered,  shall  be 
good  and  effectual  in  law,  and  the  fine  and  recovery  shall  enure  to  such 
uses,  and  be  esteemed  to  be  only  in  trust,  notwithstanding  any  doubts 
that  had  arisen  on  the  statute  of  frauds,  29  Car.  II.  c.  3  to  the  contrary. 


CHAPTER  XXII. 


OF  ALIENATION  BY  SPECIAL  CUSTOM. 


300-373. 

The  chapter  treats  of  alienation  by  special  custom,  obtaining  only  In  partioalar 
places,  and  relative  only  to  a  particular^pecies  4>f  propertiTt  and  especially' to  copy- 
hold lands. 


CHAPTER  XXIII. 


OF  ALIENATION  BY  DEVISE. 


373-384. 

The  last  method  of  conveying  real  property  is  bv  devise.  nrjiiHp«^Rit,[nn 
contained  in  a  man's  last  will  and  testament.  And,  in  considering  this 
subject,  I  shall  not  at  present  inquire  into  the  nature  of  wills  and  testa- 
ments, which  are  more  properly  the  instruments  to  convey  personal 
estates ;  but  only  into  the  original  and  antiquity  of  devising  real  estates 
by  will,  and  the  construction  of  the  several  statutes  upon  which  that 
power  is  now  founded. 

ORIdlN  OF  D1$yi8K  OF  REAL  E8TATE  BT  WILL. 

It  seems  sufficiently  clear ,  that,  before  the  conquest,  landg  warfl  HfivU* 
able  by  will*  But,  upon  the  introduction  of  the  military  tenures,  the  res- 
traint  of  devising  lands  naturally  took  plage,  as  a  branch  of  the  feodal 
doctrine  of  pon-alienation  without  thej^gnflgpt  of  the  lord^ 

We  find  that,  l[y  ^ha  p^mmon  law  of  England  since  the  conquest. 
estate,  greater  than  for  term  of  years,  could  be  disposed  of  by  testament; 
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except  only  in  Kent,  and  in  some  antient  ^ur^he,  and  a  few  particular 
manors,  where  their  Saxon  immanities  oy  special  indulgence  subsisted. 
And  though  the  feodal  restraint  on  alienations  by  deed  vanished  very 
early,  yet  this  on  wills  continued  for  some  centuries  after. 

But  when  ecclesiastical  ingenuity  had  invented  the  doctrine  ofjise^jas 
a  thing  distinct  from  tjie  land,  uses  began  to  be  devised  very  frequently, 
and  thfi  ylflv^p^ft  of  tlie  use  could  in  iihancery  compel  its  execution.  But, 
when  the  statute  of  uses  liad  annexed  the  possession  to  the  use,  these 
uses,  being  now  the  very  land  itself,  became  no  longer  divisible;  which 
might  have  occasioned  a  great  revolution  in  the  law  of  devises,  had  not 
the  statute  of  wills  been  made  about  five  years  after,  which  enacted,  that 
all  persons  being  seised  in  fee-simple^ijx^^t  feme-coverts,  i^ft^nts.  idiots, 
and  persons  of  non-sane  niemorvl  gaigUtJ>X„will  and  testament  in  writing 
devise  to  any  other  person,  except  to  bodies  corporate,  two-thirds  of  their 
lands,  tenements,  and  hereditaments  held  in  chivalry,  and  the  whole  of 
those  held  in  soca^:  which  now,  through  the  alteration  of  tenures  by  the 
statute  of  Charles  the  Second,  amounts  to  the  whole  of  their  landed  prop- 
erty, except  their  copyhold  tenements. 

(jjlornoratioi^^  were  excepted  in  these  statutes,  to  prevent  the  extension 
of  yifts  in  mortmain :  but  now,  by  construction  of  the  statute  43  Eliz.  c.  4, 
it  is  held,  that  a  devise  to  a  corporation  for  a  gharitable  use  is  valid,  as 
operating  in  the  nature  of  an  appointment  rather  than  of  a  bequest. 

With  regard  to  devises  in  general,  experience  soon  showed  how  diffi- 
cult and  hazardous  a  thing  it  is,  even  in  matters  of  public  utility,  to  depart 
jrom  the  rules  of  the  common  law ;  which  are  so  nicely  constructed  and  so 
artificially  connected  together,  that  the  least  breach  in  any  one  of  them 
disorders  for  a  time  the  texture  of  the  whole.  Innumerable  frauds  and 
perjuries  were  quickly  introduced  by  this  parliamentary  method  of  inlieri- 
tance ;  for  so  loose  was  the  construction  made  upon  this  act  by  the  courts 
of  law,  that  bare  notes  in  the  handwriting  of  another  person  were  allowed 
to  be  i^ood  wills  within  the  statute.  To  remedy  which,  the  statute  of 
frauds  and  perjuries,  29  Car.  II.  c.  3,  directs,  that  all  devises  of  lands  and 
tenements  shall  not  only  be  in  writir^tg,  but  signed  by  the  testator,  or  some 
other  person  in  his  presence  and  by  his  expreaw  rlirprtign ;  and  be  sub- 
scribed.  in  his  presence,  by  three  or  four  crediblewitnesses.  And  a 
iolemnity  nearly  similar  is  requisite  for  revoking  a  devise  by  writinj 
though  the  same  may  be  also  revoked  by  burning,  cancelling,  tearing,  or 
obliterating  thereof  by  the  devisor,  or  in  his  presence  and  with  his  con- 
sent :  as  likewise  impliedly,  by  such  a  great  and  entire  alteration  in  tlie 
circumstances  and  situation  of  the  devisor,  as  arises  from  marriage  and 
the  birth  of  a  child. 

In  the  construction  of  this  last  statute,  it  has  been  adjudged  that  the 
testator's  name,  written  with  his  own  hand,  at  the  beginning  of  his  will. 
aa,  '*  Ij^  John  Mills,  do  make  this  my  last  will  and  tPafai^^nti."  jr  a  Hgffi- 
cient  signing,  without  any  name  at  the  bottom :  though  the  other  is  the 
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safer  way.  It  has  also  been  determined,  that  though  the  witnesses  must 
all  see  the  testator  sign,  or  at  least  acknowledge  the  signing,  yet  they  may 
do  it  at  different  times,  fi}^  they  must  all  subscribe  their  names  as  wit- 
nesses in  Ilis  ][)re8ence,  lest  by  any  possibility  they  should  mistake  "tlTe 
instrument.  And,  m  one  case  determined  by  the  court  of  King's  Bencli, 
the  judges  were  extremely  strict  in  regard  to  the  credibility,  or  rather  the 
competency,  of  the  witness :  for  they  would  not  allow  any  legatee,  nor  by 
consequence  a  creditor,  wTiere  the  legacies  and  debts  were  charged  on  the 
real  estate,  to  be  a  competent  witness  to  the.deyise,  as  being  too  deeply 
concerned  in  interest  not  to  wish  the  establishment  of  the  will ;  for,  it  it 
wore  established,  he  gained  a  security  for  his  legacy  or  debt  from  the  real 
estate,  whereas  otherwise  he  had  no  claim  but  on  the  personal  assets. 
This  determination,  however,  alarmed  many  purchasers  and  creditors, 
and  threatened  to  shake  most  of  the  titles  in  the  kingdom,  that  depended 
on  devises  by  will. 

This  occasioned  the  statute  25  Geo.  II.  c.  6,  which  restored  both  the 
competency  and  the  credit  of  such  legatees ^  by  declaring  void  all  legacies 
given  to  witnesses,  and  Jihereby  removing  all  possibility  of  their  interest 
affecting  their  testimony.  The  same  statute  likewise  established  the  com* 
petency  of  creditors  by  directing  the  testimony  of  all  such  creditors  to  be 
admitted,  but  leaving  their  credit  (like  that  of  all  other  witnesses)  to  be 
considered,  on  a  view  of  all  tlie  circumstances,  by  the  court  and  jury 
bofore  whom  such  will  shall  be  contested.  And  in  a  much  later  case  the 
testimony  of  three  witnesses  who  were  creditors  was  held  to  be  sufficiently 
credible,  though  the  land  was  charged  with  the  payment  of  debts ;  and 
the  reasons  given  on  the  former  determination  were  said  to  be  insufficient. 

Another  inconvenience  was  found  to  attend  this  new  method  of  con- 
veyance by  devise ;  in  that  creditors  by  bond  and  other  specialties,  which 
affected  the  heiry  provided  he  had  assets  by  descent,  were  now  defrauded 
of  their  securities,  not  having  the  same  remedy  against  the  devisee  of  their 
debtor.  To  obviate  which,  the  statute  3  and  4  W.  and  M.  c.  14  hath  pro- 
vided, that  all  wills  and  testaments,  limitations,  dispositions,  and  appoint- 
ments of  real  estates,  by  tenants  in  fee-simple. or  having  power  to  dispose 
by  will,  shall  (as  against  such  creditors  only)  be  deemed  to  be  fraudulent 
and  void:  and  that  such  creditors  may  maintain  their  actions  jointly 
against  both  the  heir  and  the  devisee. 

A  will  of  lauds,  made  by  the  permission  and  under  the  control  of 
these  statutes,  is  considered  by  the  courts  of  law  not  so  much  in  the 
nature  of  a  testament,  as  of  a  conveyance  declaring  the  uses  to  which  the 
land  shall  be  subject:  with  this  difference,  that  in  other  conveyances  the 
actual  suhscrijHion  of  the  witnesses  is  not  required  by  law,  though  it  is 
prudent  for  them  so  to  do,  in  order  to  assist  their  memory  when  living, 
and  to  supply  their  evidence  when  dead ;  but  in  devises  of  lands  such  sub- 
scription is  now  absolutely  necessary  by  statute,  in  order  to  identify  a  con- 
veyance, which  in  its  nature  can  never  be  set  up  till  after  the  death  of  the 
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devisor.  And  apon  this  notion,  that  a  devise  affecting  lands  is  merely  a 
species  of  conveyance,  is  founded  this  distinction  between  such  devises 
and  testaments  of  personal  chattels;  that  the  latter  will  operate  upon 
whatever  the  testator  dies  possessed  of,  the  former  only  upon*such  real 
estates  as  were  his  at  the  time  of  executing  and  publishing  his  will. 
Wiierefore  no  after- purchased  lands  will  pass  under  such  devise,  unless, 
subsequent  to  the  purchase  or  contract,  the  devisor  republishes  his  will. 

BULE8  OF  €0N8TBUCTI0N. 

We  have  now  considered  the  several  species  of  common  assurances, 
whereby  a  title  to  lands  and  tenements  may  be  transferred  and  conveyed 
from  one  man  to  another.  But,  before  we  conclude  this  head,  it  may  not 
be  improper  to  take  notice  of  a  few  general  rules  and  maxims,  which  have 
been  laid  down  by  courts  of  justice,  for  the  construction  and  exposition  of 
them  all.    These  are, 

1.  T\}SLt  thfi  onnat.ruction  be  favourable,  and  as  near  the  minds  and 
apparent  intents  of  the  parties  as  the  rules  of  law  will  admit.    And  there- 


[ore  the  construction  must  also  be  reaaonahUf  and  agreeable  to  common 

understanding,  v  'y  -  '     '  •   —  '/V^'/V/-....      -.-  —  -'  ->  ><, 

2.  That  quoties  in  verbis  nulla  est  ambigtiitas  ibi  nulla  expositio  contra 
verba  fienda  est:  but  that,  where  the  intention  is  clear,  too  minute  a  Stress         ^^ 
be  not  laid  on  the  strict  and  precise  signification  of  words;  nam  qui  hseret     '  -.^ 
in  litera.  hseret  in  cortice.    Therefore,  by  a  grant  of  a  remainder  a  reversion 

may  well  pass,  and  e  converso. 

3.  That  the  construction  be  made  upon  the  entire  deed,  and  not 
merely  upon  disjointed  parts  of  it.  And  therefore  that  every  part  of  it  be 
(if  possible)  made  to  take  effect:  and  no  word  but  what  may  operate  in 
some  shape  or  other. 

4.  ^frftt  *-^^  ^'^fil  ^  taken  most  (j^^yjigly  aj^^^st  }iiip  that  is  the 
agent  or  contractor,  and  in  favour  of  the  other  oartv.  As,  if  tenant  in  fee- 
simple  grants  to  any  one  an  estate  for  life.  But  here  a  distinction  must  be 
taken  between  an  indenture  and  a  deed-poll :  for  the  words  of  an  inden« 
ture,  executed  by  both  parties,  are  to  be  considered  as. the  words  of  th  _ 
j^oth ;  for,  though  delivered  as  the  words  of  one  party,  yet  they  are  not 
his  words  only,  because  the  other  party  hath  given  his  consent  to  every 
one  of  them.  But  in  a  deed-poll,  execu^d  only  by  the  gyantor  they  are 
the  words  of  the  grantor  onlv.  and  shall  be  taken  most  ^piQDgly  against 
him.  And,  in  general,  this  rule,  being  a  rule  of  some  strictness  and  rigour, 
is  the  last  to  be  resorted  to ;  and  is  never  to  be  relied  upon,  but  where  all 
other  rules  of  exposition  fail. 

5.  That,  if  the  words  will  bear  two  ^sSiSSS>  9Bft  agre^able^io^ and  an- 
other against,  lajf,  that  sense  be  preferred  which  is  most  afrreeable 
thereto. 

6.  That,  in  ailgej]^  if  there  be  tw<tciaUSfis  ^^  totally  repugnant  to  each 
other,  that  they  cannot  stand  together,  the  first  shall  be  received,  and  the 
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_Iatter  rejected;  wherein  it  differs  from  a  willj  for  there,  of  two  such 
repugnant  clauses  the  jatt^r  shall  stand.  Which  is  owing  to  the  different 
natures  of  the  two  instruments ;  for  tlie  first  deed  and  the  last  will  are 
always  most  available  in  law.  Yet  in  both  cases  we  should  rather  at- 
tempt to  reconcile  them. 

7.  That  a  devise  be  most  favopr^hlv  expounded »  to  pursue  if  possible 
the  will  of  the  devisor,  who  for  want  of  advice  or  learning  may  have  omit- 
ted the  legal  or  -^jt^si^t  p>]rfl^gH-  And  therefore  many  times  the  law  dis- 
penses with  the  want  of  words  in  devises  that  are  absolutely  requisite  in 
all  other  instruments.  Thus,  a  fee  may  be  conveyed  without  words  of 
inheritance;  and  an  estate-tail  without  words  of  procreation.  By  a  will 
also  an  estate  may  pass  by  mere  implication,  without  any  express  words 
to  direct  its  course.  And,  in  general,  where  any  implications  are  allowed, 
they  must  be  such  as  are  necessary  (or  at  least  highly  probable)  and  not 
merely  possible  implications.  And  herein  there  is  no  distinction  between 
the  rules  of  law  and  of  equity ;  for  the  will,  being  considered  in  both  courts 
in  the  light  of  a  limitation  of  uses,  is  construed  in  each  with  equal  favour 
and  benignity,  and  expounded  rather  on  its  own  particular  circum- 
stances, than  by  any  general  rules  of  positive  law. 
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3B4-380. 

Under  the  name  of  tJiings  personal  are  included  all  sorts  of  things 
movable,  which  may  attend  a  man's  person  wherever  he  goes. 

CHATTKLS.^ 

But  things  personal,  by  our  law,  do  not  only  include  things  movable, 
but  also  something  more :  the  whole  of  which  is  comprehended  under  the 
general  name  of  chattels,  which  Sir  Edward  Coke  says  is  a  French  word 
signifying  goods.  The  appellation  is  in  truth  derived  from  the  technical 
Latin  word  catalla:  which  primarily  signified  only  beasts  of  husbandry, 
or  (as  we  still  call  them)  cattle,  but  in  its  secondary  sense  was  applied  to 
all  movables  in  general.  In  the  grand  coustumier  of  Normandy  a  chattel 
is  described  as  a  mere  movable,  but  at  the  same  time  it  is  set  in  opposi- 
tion to  a  fief  or  feud ;  so  that  not  only  goods,  but  wliatever  was  not  a  feud^ 
were  accounted  chattels.  And  it  is  in  this  latter,  more  extended,  nega- 
tive sense,  that  our  law  adopts  it. 

Chattels  therefore  are  distributed  by  the  law  into  two  kinds;  chattels 
realf  and  chattels  personal'. 
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CHATTELS  BKAL. 

1.  Chattels  real^  saith  Sir  Edward  Coke,  are  such  as  concern,  or  sav- 
our of,  the  realty;  as  terms  for  years  of  land,  wardships  in  chivalry, 
(while  the  military  tenures  subsisted),  the  next  presentation  to  a  church, 
estates  by  a  statute-merchant,  statute-staple,  elegity  or  the  like.  And 
these  are  called  real  chattels,  as  bein^  interests  issuing  out  of,  or  annexed 
to,  real  estates,  of  which  they  have  one  quality,  viz.,  immobility,  which 
denominates  them  real;  but  want  the  other,  viz.,  a  sufficient,  legal,  inde- 
terminate duration ;  and  this  want  it  is  that  constitutes  them  chalteh,  A 
chattel  interest  in  lands,  which  the  Normans  put  in  opposition  to  fief,  and 
we  to  freehold,  is  conveyed  by  no  seisin  or  corporal  investiture,  but  the 
possession  is  gained  by  the  mere  entry  of  the  tenant  himself;  and  it  will 
certainly  expire  at  a  time  prefixed  and  determined,  if  not  sooner.  Thus  a 
lease  for  years  must  necessarily  fail  at  the  end  and  completion  of  the 
term. 

CHATTKL8  PKIWONAL. 

2.  Chattels  personal  are  properly  anA  strictly  speaking,  things  mov- 
able; which  may  be  annexed  to  or  attendant  on  tlie  person  of  the  owner, 
and  carried  about  with  him  from  one  part  of  the  world  to  another.  Such 
are  animals,  household  stuff,  money,  jewels,  corn,  garments,  and  every- 
thing else  that  can  properly  be  put  in  motion  and  transferred  from  place 
to  place.  And  of  this  kind  of  chattels  it  is  that  we  are  principally  to  speak 
in  the  remainder  of  this  book ;  having  been  unavoidably  led  to  consider 
the  nature  of  chattels  real,  and  their  incidents,  in  the  former  chapters, 
which  were  employed  upon  real  estates. 


CHAPTER  XXV. 

OF  PROPERTY  IN  THINGS  PERSONAL. 

3»0-4:00. 

Property  in  chattels  personal  may  be  either  itt  posseseionj  which  is 
where  a  man  hath  not  only  the  right  to  enjoy,  but  hatli  the  actual  enjoy- 
ment of,  the  thing;  or  else  it  is  in  action;  where  a  man  hath  only  a  bare 
right,  without  any  occupation  or  enjoyment.  And  of  these  the  former,  or 
property  in  possession,  is  divided  into  two  sorts,  an  absolute  and  a  qualified 
property. 

PBOPEBTT  IN  POSSESSION  ABSOLUTE. 

1.  First,  then,  of  property  in  possession  absolute,  which  is  where  a 
man  hath,  solely  and  exclusively,  the  right,  and  also  the  occupation,  of 
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any  moveable  chattels;  bo  that  they  cannot  be  transferred  from  him,  or 
cease  to  be  his,  without  his  own  act  or  default.  Such  may  be  all  inani- 
mate things,  as  goods,  plate,  money,  jewels,  implements  of  war,  garments, 
and  the  like. 

With  regard  to  am'tnaZa,  which  have  in  themselves  a  principle  and 
power  of  motion,  and  (unless  particularly  confined)  can  conv^  themselves 
from  one  part  of  the  world  to  another,  there  is  a  great  difference  made 
with  respect  to  their  several  classes,  not  only  in  our  law,  but  in  the  law  of 
nature  and  of  all  civilized  nations. 

AS  TO  DOHESTIC  ANIXAL8. 

In  such  as  are  of  a  nature  tame  and  domestic,  (as  horses,  kine,  sheep, 
poultry,  and  the  like,)  a  man  may  have  as  absolute  a  property  as  in  any 
inanimate  beings ;  becagse  these  continue  perpetually  in  his  occupation, 
and  will  not  stray  from  his  house  or  person,  unless  by  accident  or  fraudu- 
lent enticement,  in  either  of  which  cases  the  o^ner  does  not  lose  his 
property.  The  stealing,  or  forcible  abduction,  of  such  property  as  tliis, 
is  also  felony ;  for  these  are  things  of  intrinsic  value,  serving  for  the  food 
of  man,  or  else  for  the  uses  of  husbandry.  But  in  animals /fra;  naturae  a 
man  can  have  no  absolute  property.  ^-       "      ' 

Of  all  tame  and  domestic  animals,  the  brood  belongs  to  the  owner  of 
the  dam  or  mother;  the  English  law  agreeing  with  the  civil,  that  **partu» 
sequilur  ventrem  ''  in  the  brute  creation,  though  for  the  most  part  in  the 
human  species  it  disallows  that  maxim. 

({UALIFIKD  PBOPfCRTT. 

II.  Other  animals,  that  are  not  of  a  tame  and  domestic  nature,  are 
either  not  the  objects  of  property  at  all,  or  else  fall  under  our  other 
division,  namely,  that  of  qualifiedy  limited,  or  special  property;  which  is 
such  as  is  not  in  its  nature  permanent,  but  may  sometimes  subsist  and  at 
other  times  not  subsist.  In  discussing  which  subject,  I  shall  in  the  first 
place  show  how  this  species  of  property  may  subsist  in  such  animals  as 
areferx  naturaSf  or  of  a  wild  nature;  and  then  how  it  may  subsist  in  any 
other  things,  when  under  particular  circumstances. 

First,  then,  a  man  may  be  invested  with  a  qualified,  but  not  an  abso- 
lute, property  in  all  creatures  that  are  ferx  naturse,  either  j>«r  industriam^ 
propter  impotentiam,  or  propter  privilegium. 

QUALIFIED  PROPKRTT  IN  WILD  AN1HAL8. 

1,  A  qualified  property  may  subsist  in  animals /era?  natur«  per  in- 
du$triam  hominis:  by  a  man's  reclaiming  and  making  them  tame  by  art, 
industry,  and  education ;  or  by  so  confining  them  within  his  own  imme- 
diate power  that  they  cannot  escape  and  use  their  natural  liberty.  But 
however  well  this  notion  may  be  founded,  abstractly  considered,  our  law 
apprehends  the  most  obvious  distinction  to  be,  between  such  animals  as 
we  generally  see  tame,  and  are  therefore  seldom,  if  ever,  found  wandering 
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at  large,  which  it  calls  domU«  natur«:  and  such  creatures  as  are  usually 
found  at  liberty,  which  are  therefore  supposed  to  be  more  emphatically 
ferx  naiur&t  though  it  may  happen  that  the  latter  shall  be  sometimes 
tamed  and  confined  by  the  art  and  industry  of  man.  These  are  no  longer 
the  property  of  a  man,  than  while  they  continue  in  his  keeping  or  actual 
possession:  but  if  at  any  time  they  regain  their  natural  liberty,  his  prop- 
erty instantly  ceases ;  unless  they  have  animum  reverUndi,  which  is  only 
to  be  known  by  their  usual  custom  of  returning.  The  law  therefore  ex- 
tends this  possession  further  than  the  mere  manual  occupation.  But  if 
they  stray  without  my  knowledge,  and  do  not  return  in  the  usual  manner, 
it  is  then  lawful  for  any  stranger  to  take  them.  But  if  a  deer,  or  any  wild 
animal  reclaimed,  hath  a  collar  or  other  mark  put  upon  him,  and  goes  and 
returns  at  his  pleasure,  or  if  a  wild  swan  is  taken,  and  marked  and  turned 
loose  in  the  river,  the  owner's  property  in  him  still  continues,  and  it  is 
not  lawful  for  any  one  else  to  take  him ;  but  otherwise,  if  the  deer  has 
been  long  absent  with<5ut  returning,  or  the  swan  leaves  the  neighbour- 
hood. '  Bees  also  ureferas  natures;  but,  when  hived  and  reclaimed,  a  man 
may  have  a  qualified  property  in  them,  by  the  law  of  nature,  as  well  as 
by  thfe  civil  law. 

In  all  these  creatures,  reclaimed  from  the  wildness  of  their  nature, 
the  property  is  not  absolute,  but  defeasible ;  a  property  that  may  be 
destroyed  if  they  resume  their  antient  wildness  and  are  found  at  large. 
But  while  they  thus  continue  my  qualified  or  defeasible  property,  they  are 
as  much  under  the  protection  of  the  law  as  if  they  were  absolutely  and 
indefeasibly  mine ;  and  an  action  will  lie  against  any  man  that  detains 
them  from  me,  or  unlawfully  destroys  them.  It  is  also  as  much  felony  by 
common  law  to  steal  such  of  them  as  are  fit  for  food,  as  it  is  to  steal  tame 
animals :  but  not  so,  if  they  are  only  kept  for  pleasure,  curiosity,  or  whim, 
as  dog,  bears,  cats,  apes,  parrots,  and  singing-birds ;  because  their  value 
is  not  intrinsic,  but  depending  only  on  the  caprice  of  the  owner ;  tliough 
it  is  such  an  invasion  of  property  as  may  amoutft  to  a  civil  injury,  and  be 
redressed  by  a  civil  action. 

2.  A  QUALIFIED  property  may  also  subsist  with  relation  to  animals 
ferie  naturXf  ratione  impotentiset  o»^  account  of  their  own  inability.  As 
when  hawks,  herons,  or  other  birds  build  in  my  trees,  or  coneys  or  other 
creatures  make  their  nests  or  burrows  in  my  land,  and  have  young  ones 
there ;  I  have  a  qualified  property  in  those  young  ones  till  sucli  time  as 
they  can  fiy  or  run  away,  and  then  my  property  expires ;  but,  till  then,  it 
is  in  some  cases  trespass,  and  in  others  felony,  for  a  stranger  to  take 
them  away. 

3.  A  man  may,  lastly,  have  a  qualified  property  in  aninmls  fene 
naturse,  propter  privilegium :  that  is,  lie  may  have  the  privilege  of  hunting, 
taking,  and  killing  tliem,  in  exclusion  of  other  persons.  Here  he  has  a 
transient  property  in  these  animals,  usually  called  game,  so  long  as  they 
continue  within  his  liberty ;  and  may  restrain  any  stranger*  from  taking 


Chap.  XXV.  IN  THINGS  PERSONAL.  233 

them  therein ;  but  the  instant  they  depart  into  another  liberty,  this  qual- 
ified property  ceases. 

QUALIFIED  PBOPKRTT  IN  OTBKR  THINGS. 

The  qualified  property  which  we  have  hitherto  considered  extends 
only  to  animals /eraj  naturse,  when  either  reclaimed,  impotent,  or  privi- 
leged. Many  other  things  may  also  be  the  objects  of  qualified  property. 
It  may  subsist  in  the  very  elements,  of  fire  or  light,  of  air,  and  of  water. 
A  man  can  have  no  absolute  permanent  property  in  these,  as  he  may  in 
the  earth  and  land ;  since  these  are  of  a  vague  and  fugitive  nature,  and 
therefore  can  admit  only  of  a  precarious  and  qualified  ownership,  which 
lasts  so  long  as  they  are  in  actual  use  and  occupation,  but  no  longer.  If  a 
man  disturbs  another,  and  deprives  him  of  the  lawful  enjoyment  of  these ; 
if  one  obstructs  another's  antient  windows,  corrupts  the  air  of  his  house 
or  gardens,  fouls  l)is  water,  or  unpens  and  lets  it  out,  or  if  he  diverts  an 
antient  watercourse  that  used  to  run  to  the  other's  mill  or  meadow ;  the 
law  will  animadvert  hereon  as  an  injury,  and  protect  the  party  injured  in 
his  possession.  ^But  the  property  in  them  ceases  the  instant  they  are 
out  of  possession;  for,  when  no  man  is  engaged  in  their  actual  occupation, 
they  become  again  common,  and  every  man  lias  an  equal  right  to  appro- 
priate them  to  his  own  use. 

These  kinds  of  qualification  in  property  depend  upon  the  peculiar  cir- 
cumstances of  the  subject-matter,  which  is  not  capable  of  being  under  the 
absolute  dominion  of  any  proprietor.  But  property  may  also  be  of  a 
qualified  or  special  nature,  on  account  of  the  peculiar  circumstances  of  the 
owner,  when  the  thing  itself  is  very  capable  of  absolute  ownership.  As  in 
case  of  bailment y  or  delivery  of  goods  to  another  person  for  a  particular  use ; 
as  to  a  carrier  to  convey  to  London,  to  an  innkeeper  to  secure  in  his  inn, 
or  the  like.  Here  there  is  no  absolute  property  in  either  the  bailor  or  the 
bailee,  the  person  delivering,  or  him  to  whom  it  is  delivered ;  for  the 
bailor  hath  only  the  right,  and  not  the  immediate  possession;  the  bailee 
hath  the  possession,  and  only  a  temporary  riglit.  But  it  is  a  qualified 
property  in  them  both  ;  and  each  of  them  is  entitled  to  an  action,  in  case 
the  goods  be  damaged  or  taken  away :  the  bailee,  on  account  of  his  imme- 
diate possession;  the  bailor,  because  the  possession  of  the  bailee  is, 
immediately,  his  possession  also.  So  also  in  case  of  goods  pledged  or 
pawned  upon  condition,  either  to  repay  money  or  otherwise;  both  the 
pledger  and  pledgee  have  a  qualified,  but  neither  of  them  an  absolute, 
property  in  theni :  the  pledger's  property  is  conditional,  and  depends 
upon  the  performance  of  the  condition  of  repayment,  etc. ;  and  so  too  is 
that  of  the  pledgee,  which  depends  upon  its  non-performance.  The  same 
may  be  sard  of  goods  distreined  for  rent,  or  other  cause  of  distress :  which 
are  in  the  nature  of  a  pledge,  and  are  not,  at  the  first  taking,  the  absolute 
property  of  either  the  distreinor,  or  party  distreined  upon ;  but  may  be 
redeemed,  or  else  forfeited  by  the  subsequent  conduct  of  the  latter.    But 
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a  servant,  who  hath  the  care  of  his  master's  goods  or  chattels,  as  a  butler 
of  plate,  a  shepherd  of  sheep,  and  the  like,  hath  not  an}'  property  or  pos- 
session either  absolute  or  qualified,  but  only  a  mere  charge  or  oversight. 

PBOPEBTY  IN  ACTION. 

Having  thus  considered  the  several  divisions  of  property  in  possession, 
which  subsists  there  only  where  a  man  hath  both  the  right  and  also  the 
occupation  of  the  thing;  we  will  proceed  next  to  take  a  short  view  of  the 
nature  of  property  in  action,  or  such  where  a  man  hath  not  the  occupa- 
tion, but  merely  a  bare  right  to  occupy  the  thing  in  question  ;  the  posses- 
sion whereof  may,  however,  be  recovered  by  a  puit  or  action  at  law ;  from 
whence  the  thing  so  recoverable  is  called  a  thinar^  ^r  chosE  in  action.  Thus 
money  due  on  a  bond  is  a  chose  in  action ;  for  a  property  in  the  debt  vests 
at  the  time  of  forfeiture  mentioned  in  the  obligation,  but  there  is  no  pos- 
session till  recovered  by  course  of  law.  If  a  man  promises,  or  covenants 
with  me,  to  do  any  act,  and  fails  in  it,  whereby  I  suffer  damage,  the 
recompense  for  this  damage  is  a  cliose  in  action ;  for  though  a  right  to 
some  recompense  vests  in  me  at  the  time  of  damage  done,  yet  what  and 
how  large  such  recompense  shall  I>e,  can  only  be  ascertained  by  verdict; 
and  the  possession  can  only  be  given  me  by  legal  judgment  and  execu- 
tion. In  the  former  of  these  cases  the  student  will  observe  that  the  prop- 
erty, or  right  of  action,  depends  upon  an  express  contract  or  obligation  to 
pay  a  stated  sum ;  and  in  the  latter  it  depends  upon  an  implied  contract, 
that  if  the  covenantor  does  not  perform  the  act  he  engaged  to  do,  he  shall 
pay  me  the  damages  I  sustain  by  this  breach  of  covenant.  And  hence  it 
may  be  collected,  that  all  property  in  action  depends  entirely  upon  con- 
tracts, either  express  or  implied ;  which  are  the  only  regular  means  of 
acquiring  a  chose  in  action,  and  of  the  nature  of  which  we  shall  discourse 
at  large  in  a  subsequent  chapter. 

At  present  we  have  only  to  remark,  that  upon  all  contracts  or  prom- 
ises, either  express  or  implied,  and  the  infinite  variety  of  cases  into  which 
they  are  and  may  be  spun  out,  the  law  gives  an  action  of  some  sort  or 
other  to  the  party  injured  in  case  of  non-performance;  to  compel  the 
wrong-doer  t-o  do  justice  to  the  party  with  whom  he  has  contracted,  and, 
on  failure  of  performing  the  identical  thing  he  engaged  to  do.  to  render 
a  satisfaction  equivalent  to  the  damage  sustained.  But  while  the  thing, 
or  its*  equivalent,  remains  in  suspense,  and  the  injured  party  has  only  the 
right  and  not  the  occupation,  it  is  called  a  chose  in  action ;  being  a  thing 
rather  in  potentia  than  in  esse:  though  the  owner  may  have  as  absolute  a 
property  in,  and  be  as  well  entitled  to,  such  things  in  action  as  to  things 
in  possession. 

TIHK  OF  ENJOTHKNT  AND  NUNBKR  OF  OWNERS. 

And,  having  thus  distinguished  the  difierent  degree  or  quantity  of 
dominion  or  property  to  which  things  peu'sonal  are  subject,  we  may  add  a 
word  or  two  concerning  the  time  of  their  enjoyment  and  the  number  of  their 
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owners:  in  conformity  to  the  method  before  observed  in  treating  of  the 
property  of  things  real. 

TIHK  OF  KKJOTHBNT. 

First,  as  to  the  time  of  enjoyment.  By  the  rules  of  the  antient  common 
law,  there  could  be  no  future  property,  to  take  place  in  expectancy, 
created  in  personal  goods  and  chattels.  But  yet  in  last  wills  and  testa- 
ments snch  limitations  of  personal  goods  and  chattels,  in  remainder  after 
a  bequest  for  life,  were  permitted :  though  originally  that  indulgence  was 
only  shown  when  merely  the  use  of  the  goods,  and  not  tire  goods  them- 
selves, was  given  to  the  first  legatee;  the  property  being  supposed  to  con- 
tinue all  the  time  in  the  executor  of  the  devisor.  But  now  that  distinc- 
tion is  disregarded;  and  therefore  if  a  man,  either  by  deed  or  will,  limits 
his  books  or  furniture  to  A  for  life,  with  remainder  over  to  B,  this  remain- 
der is  good.  But  where  an  estate-tail  in  things  personal  is  given  to  the 
first  or  any  subsequent  possessor,  it  vests  in  him  the  total  property,  and 
no  remainder  over  shall  be  permitted  on  such  a  limitation. 

NIJVBRR  OF  OWNBRS. 

Next,  as  to  the  nximher  of  owners.  Things  personal  may  belong  to 
their  owners,  not  only  in  severalty,  but  also  in  joint-tenancy,  and  in  com- 
mon, as  well  as  real  estates.  They  cannot  indeed  be  vested  in  coparcenary ; 
because  they  do  not  descend  from  the  ancestor  to  the  heir,  which  is  neces- 
sary to  constitute  coparceners.  But  if  a  horse,  or  other  personal  chattel, 
be  given  to  two  or  more,  absolutely,  they  are  joint-tenants  hereof ;  and, 
unless  the  jointure  be  severed,  the  same  doctrine  of  survivorship  shall 
take  plac?e  as  in  estates  of  lands  and  tenements.  And,  in  like  manner,  if 
the  jointure  be  severed,  as  by  either  of  them  selling  his  share,  the  vendee 
and  the  remaining  part-owner  shall  be  tenants  in  common,  without  any 
jus  accrescendi  or  survivorship.  So,  also,  if  lOOi.  be  given  by  will  to  two 
or  more,  equally  to  be  divided  between  them,  this  makes  them  tenants  in 
common ;  as  we  have  formerly  seen  the  same  words  would  have  done  in 
regard  to  real  estates.  But,  for  the  encouragement  of  husbandry  and 
trade,  it  is  held  that  a  stock  on  a  farm,  though  occupied  jointly,  and  also 
a  stock  used  in  a  joint  undertaking,  by  way  of  partnership  in  trade,  shall 
always  be  considered  as  common  and  not  as  joint  property,  and  there 
shall  be  no  survivorship  therein. 


CHAPTER  XXVI. 

OF  TITLE  TO  THINGS  PERSONAL  BY  OCCUPANCY. 

400-408. 
HOW  ACqUlBKD  AND  LOST. 

We  are  next  to  consider  the  title  to  things  personal,  or  the  various 
means  of  acquiring  and  of  losing  such  property  as  may  be  had  therein ;  both 
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which  considerations  of  gains  and  loss  shall  be  blended  together  in  one  and 
the  same  view,  as  was  done  ki  our  observations  upon  real  property ;  since 
it  is  for  the  most  part  impoi^ible  to  contemplate  the  one  without  contem* 
plating  the  other  alsoJ^^nd  these  methods  of  acquisition  or  loss  are 
principally  twelve :  1,  By  occcupancy.  2,  By  prerogative.  3,  By  forfeit- 
ure. 4x  By  custom.  6,  By  succession.  6,  By  marriage.  7,  By  judgment, 
8,  By  gift  or  grant.  9,  By  contract.  .  10,  by  bankruptcy.  11,  By  testa- 
ment.   12,  By  administration. 

TITLE  BY  0€€DP1N€T. 

And,  first  a  property  in  goods  and  chattels  may  be  acquired  by  occu- 
pancy: which,  we  have  more  than  once  remarked,  was  the  original  and 
only  primitive  method  of  acquiring  any  property  at  all ;  but  which  has 
since  been  restrained  and  abridged  by  the  positive  laws  of  society. 

GOODS  OF  AN  ALIEBT. 

1.  Thus,  iu  the  first  place,  it  hath  been  said  that  anybody  may  seize 
to  his  own  use  such  goods  as  belong  to  an  alien  enemy.  But  this,  however 
generally  laid  down  by  some  of  our  writers,  must  in  reason  and  justice  be  re- 
strained to  such  captors  as  are  authorized  by  the  public  authority  or  the 
state,  residing  in  the  crown ;  and  to  such  goods  as  are  brought  into  this 
country  by  an  alien  enemy,  after  a  declaration  of  war,  without  a  safe-con- 
duct or  passport.  And  therefore  it  hath  been  holden  that  where  a  for- 
eigner is  resident  in  England,  and  afterwards  a  war  breaks  out  between 
his  country  and  ours,  his  goods  are  not  liable  to  be  seized.  It  hath  also 
been  adjudged,  that  if  an  enemy  take  the  goods  of  an  Englishman, which  are 
afterwards  retaken  by  another  subject  of  this  kingdom,  the  former  owner 
shall  lose  his  property  therein,  and  it  shall  be  indefeasibly  vested  in  the 
second  taker ;  unless  they  were  retaken  the  same  day,  and  the  owner  be- 
fore sunset  puts  in  hijutHaim  of  property. 

And,  as  iu  the  goods  of  an  enemy,  so  also  in  his  person,  a  man  may 
acquire  a  sort  of  qualified  property,  by  takiug  him  a  prisoner  in  war ;  at 
least  till  his  ransom  be  paid. 

THINGS  ABANDONED. 

2.  Thus  again,  whatever  movables  are  found  upon  the  surface  of  the 
earth,  or  in  the  sea,  and  are  unclaimed  by  any  owner,  are  supposed  to  be 
abandoned  by  the  last  proprietor :  and,  giS  such,  are  returned  into  the  com- 
mon stock  and  mass  of  things ;  and  therefore  they  belong,  as  in  a  state  of 
nature,  to  tlie  first  occupant  or  fortunate  finder,  unless  they  fall  within 
the  description  of  waifs,  or  estrays,  or  wreck,  or  hidden  treasure ;  for  these, 
we  have  formerly  seen,  are  vested  by  law  in  the  king,  and  form  a  part  of 
the  ordinary  revenue  of  the  crown. 

THE  ELEMENTS. 

3.  Thus,  too,  the  benefit  of  the  elements,  the  light,  the  air,  and  the 
water,  can  only  be  appropriated  by  occupancy.     If  I  have  an  antient  win- 
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dow  overlooking  my  neighbor's  ground,  he  may  not  erect  any  blind  to 
obstruct  the  light:  but  if  I  build  my  house  close  to  his  wall,  which  dark- 
ens it,  I  cannot  compel  him  to  demolish  his  wall ;  for  there  the  first  occu- 
pancy is  rather  in  him  than  in  me.  If  my  neighbor  makes  a  tan-yard,  so 
as  to  annoy  and  render  less  Sigtlubrious  the  air  of  my  house  or  garden,  the 
law  will  furnish  me  with  a  femeayVY»ht  if  he  is  first  in  possession  of  the 
air,  and,  fix  my  habitation  near  him,  the  nuisance  is  of  my  own  seeking, 
and  may  continue.  If  a  stream  be  unoccupied,  I  may  erect  a  mill  thereon, 
and  detain  the  water;  yet  not  so  as  to  injure  my  neighbor's  prior  mill,  or 
his  meadow ;  for  he  hath  by  the  first  occupancy  acquired  a  property  in  the 
current. 

WILD  AN1VAL8. 

4.  When  a  man  has  once  seized  them,  (wild  animals),  they  become 
while  living  his  qualified  property,  or,  if  dead,  are  absolutely  his  own :  so 
that  to  steal  them,  or  otherwise  invade  this  property,  is,  according  to  their 
respective  values,  sometimes  a  criminal  ofience,  sometimes  only  a  civil 
injury. 

EMBLKVEIITH. 

5.  To  this  prinoiple  of  occupwicy  also  must  be  referred  the  method  of 
acquiring  a  special  personal  property  in  corn  growing  on  the  ground,  or 
other  emhlemcnU  by  any  possessor  of  the  land  who  hath  sown  or  planted  it, 
whether  he  be  owner  of  the  inheritance,  or  of  a  less  estate :  which  emble- 
ments are  distinct  from  the  real  estate  in  the  land,  and  subject  to  many, 
though  not  all,  the  incidents  attending^  personal  chattels. 

A€CK86I0N. 

6.  The  doctrine  of  property  arising  from  accession  is  also  grounded  on 
the  right  of  occupancy.  By  the  Roujian  law,  if  any  given  corporeal  sub- 
stance received  afterwaS'ds  an  accession  by  natur-al  or  by  artificial  means, 
as  by  the  growth  of  vegetables,  the  pregnancy  of  animals,  the  embroider- 
ing of  cloth,  or  the  conversion  of  wood  or  metal  into  vessels  and  utensils, 
the  original  owner  of  the  thing  was  entitled  by  his  right  of  possession  to 
the  property  of  it  under  such  its  state  of  improvement :  but  if  the  thing  itself, 
by  such  operation,  was  changed  into  a  different  species,  as  by  making 
wine,  oil,  or  bread  out  of  another's  grapes,  olives,  or  wheat,  it  belonged  to 
the  new  operator ;  who  was  only  to  make  a  satisfaction  to  the  former  pro- 
prietor for  the  materials  which  he  had  so  converted.  And  these  doctrines 
are  implicitly  copied  and  adopted  by  our  Bracton,  and  have  since  been 
confirmed  by  many  resolutions  of  the  courts. 

C01IFU8I0R. 

7.  But  in  the  case  of  confusion  of  goods,  where  those  of  two  persons 
are  so  intermixed,  that  the  several  portions  can  be  no  longer  distin- 
guished, the  English  law  partly  agrees  with,  and  partly  differs  from, 
the  civil.  If  the  intermixture  be  by  consent,  I  apprehend  that  in  both 
laws  the  proprietors  have  an  interest  in  common,  in  proportion  to  their 
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respective  shares.  But  if  one  wilfully  intermixes  bis  money,  com  or  hay 
with  that  of  another  man,  without  his  approbation  or  knowledge,  or  casts 
gold  in  like  manner  into  another's  melting  pot  or  crucible,  the  civil  law, 
though  it  gives  the  sole  property  of  the  whole  to  him  who  has  not  interfered 
in  the  mixture,  yet  allows  a  satisfaction  to  the  other  for  what  he  has  so  im- 
providently  lost.  But  our  law,  to  guard  against  fraud,  gives  the  entire 
property,  without  any  account,  to  him  whose  original  dominion  isinva<led, 
and  endeavoured  to  be  rendered  uncertain  without  his  own  consent. 

UTEKAKY  COMPOSITION.    COPTBIGHT. 

8.  There  is  still  another  species  of  property,  which,  (if  it  subsists  by  the 
common  law,)  being  grounded  on  labour  and  invention,  is  more  properly 
reducible  to  the  head  of  occupancy  than  any  other ;  since  the  right  of  occu- 
pancy itself  is  supposed  by  Mr.  Locke,  and  many  others,  to  be  founded  on 
the  personal  labour  of  the  occupant.  And  this  is  the  right  which  an  author 
may  be  supposed  to  have  in  his  own  original  literary  composition :  so  that  no 
other  person  without  his  leave  may  publish  or  make  profit  of  the  copies. 
When  a  man  by  the  exertion  of  his  rational  powers  has  produced  an  origi- 
nal work,  he  seems  to  have  clearly  a  right  to  dispose  of  that  identical 
work  as  he  pleases,  and  any  attempt  to  vary  the  disposition  he  has  made 
of  it  appears  to  be  an  invasion  of  that  right.  Now  the  identity  of  a  liter- 
ary composition  consists  entirely  in  the  sentiment  and  the  langucige:  the 
same  conceptions,  clothed  in  the  same  words,  must  necessarily  be  the 
same  composition :  and  whatever  method  be  taken  of  exhibiting  that  com- 
position to  the  ear  or  the  eye  of  another,  by  recital,  by  writing,  or  by 
printing,  in  any  number  of  copies,  or  at  any  period  of  time,  it  is  always  the 
identical  work  of  the  author  which  is  so  exhibited ;  and  no  other  man  (it 
hath  been  thought)  can  have  a  right  to  exhibit  it,  especially  for  profit, 
without  the  author's  consent.  This  consent  may  perhaps  be  tacitly  given 
to  all  mankind,  when  an  author  suffers  his  work  to  be  published  by 
another  hand,  without  any  claim  or  reserve  of  right,  and  without  stamp- 
ing on  it  any  marks  of  ownership ;  it  being  then  a  present  to  the  public,  like 
building  a  church  or  bridge,  or  laying  out  a  new  highway;  but,  in^  case 
the  author  sells  a  single  book,  or  totally  grants  the  copyright,  it  hath  been 
supposed,  in  the  one  case,  that  the  buyer  hath  no  more  right  to  multiply 
copies  of  that  book  for  sale,  than  he  hath  to  imitate  for  the  like  purpose 
the  ticket  which  is  bought  for  admission  to  an  opera  or  a  concert ;  and 
that,  in  the  other,  the  whole  property,  with  all  its  exclusive  rights,  is  per- 
petually transferred  to  the  grantee.  On  the  other  hand  it  is  urged,  that 
though  the  exclusive  property  of  the  manuscript,  and  all  which  it  (con- 
tains, undoubtedly  belongs  to  the  author  before  it  is  printed  or  published : 
yet,  from  the  instant  of  publication,  the  exclusive  rigiit  of  an  author  or  his 
assigns  to  the  sole  communication  of  his  ideas  immediately  vanishcH  Hiid 
evaporates ;  as  being  a  right  of  too  subtle  and  unsubstantial  a  nature  to 
become  the  subject  of  property  at  the  common  law,  and  only  capable  of 
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being  guarded  by  positive  statutes  and  special  provisions  of  the  magistrate. 
With  us  in  England  there  hath  not  been  (till  very  lately)  any  final 
determination  upon  the  riglit  of  authors  at  the  common  law. 

But  whatever  inherent  copyright  might  have  have  been  supposed  to 
subsist  by  the  common  law,  the  statute  8  Anne,  c.  19^  (amended  by  statute 
15  Geo.  III.  c.  53)  hath  now  declared  that  the  author  and  his  assigns  shall 
have  the  sole  liberty  of  printing  and  reprinting  his  works  for  the  term  of 
fourteen  years,  and  no  longer;  and  hath  also  protected  that  property  by 
additional  penalties  and  forfeitures :  directing  further,  that  if,  at  the  end 
of  that  term,  the  author  himself  be  living,  the  right  shall  then  return  to 
him  for  another  term  of  the  same  duration :  and  a  similar  privilege  is  ex- 
tended to  the  inventors  of  prints  and  engravings,  for  the  term  of  eight-and- 
'  twenty  years,  and  by  the  statutes  8  Geo.  II.  c.  13,  and  7  Geo.  III.  c.  38, 
besides  action  for  damages,  with  double  costs,  by  statute  17  Geo.  III.  c. 
57.  All  which  parliamentary  protections  appear  to  have  been  suggested 
by  the  exception  in  the  statute  of  monopolies,  21  Jac.  I.  c.  3,  which  allows 
a  royal  patent  of  privilege  to  be  granted  for  fourteen  years  to  any  inventor 
of  a  new  manufacture,  for  the  sole  working  or  making  of  the  same ;  by 
virtue  whereof  it  is  held,  that  a  temporary  property  therein  becomes 
vested  in  the  king's  patentee.   ^ 


CHAPTER  XXVII. 


OF  TITLE  BY  PREROGATIVE  AND  FORFEITURE. 

TRIBCTK8,  TAX1C8,  KTC. 

The  chapter  treats  of  the  method  of  acquiring  property  In  personi^l  chattels  by 
the  king's  prerogative  whereby  a  right  may  accrue  cither  to  the  crown  Itself  or  to 
such  as  claim  under  the  crown,  by  the  king's  grantor  by  prescription,  which  supposes 
an  ancient  grant. 

Prerogative  property  comprises  Jritmtthn,  taxes,  customs,  forft^iinrfly^  fines, 
amftrgftmant^.  cogjrrig^  in  certain  boQks.  as  Uturgi^s,  books  of  worship.  law-booksT 
grammars.  Bibles,  acts  of  state  and  government,  certafa  sppclea  of  gamp^ 

It  Is  stated  that  the  king  cannot  have  a  Joint  property  with  any  person  in  oqe 
entire  chattel.  "  • 

The  subject  of  forfeiture  of  goods  and  chattels  for  crime  is  briefly  discussed. 
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CHAPTER  XXVIII. 

OF  TITLE  BY  CUSTOM. 

4S  8-4:3  O. 

A  fourth  method  of  acquiring  property  in  things  personal,  or  chattels, 
is  by  custom:  whereby  a  right  vests  in  some  particular  persons,  either  by 
the  local  usage  of  some  particular  place,  or  by  the  almost  general  and 
universal  usage  of  the  kingdom.  I  shall  content  myself  with  making 
some  observations  on  three  sorts  of  customary  interests,  which  obtain 
pretty  generally  throughout  most  parts  of  the  nation,  and  are  therefore  of 
more  universal  concern;  viz,, heriots,  martuariei,  and  heir-looms. 

HBB10T8.  « 

1.  Heriots  are  usually  divided  into  two  sorts,  herioi-servicef  and  heriot- 
custom.  The  former  are  such  as  are  due  upon  a  special  reservation  in  a 
grant  or  lease  of  lands,  and  therefore  amount  to  little  more  than  a  mere 
rent :  the  latter  arise  upon  no  special  reservation  whatsoever,  but  depend 
merely  upon  immemorial  usage  and  custom.  They  are  defined  to  be  a  cus- 
tomary tribute  of  goods  and  chattels,  payable  to  the  lord  of  the  fee  on  the 
decease  of  the  owner  of  the  land. 

This  heriot  is  sometimes  the  best  live  beasts,  or  averium,  which  the  ten- 
ant dies  possessed  of,  sometimes  the  best  inanimate  good,  under  which  a 
jewel  or  piece  of  plate  may  be  included:  but  it  is  always  a  personal 
chattel,  which,  immediately  on  the  death  of  the  tenant  who  was  the  owner 
of  it,  being  ascertained  by  the  option  of  the  lord,  becomes  vested  in  him  as 
his  property ;  and  is  no  charge  upon  the  lands,  but  merely  on  the  goods 
and  chattels. 

M01ITUABIK8. 

2.  Mortuaries  are  a  sort  of  ecclesiastical  heriots,  being  a  customary 
gift  claimed  by  and  due  to  the  minister  in  very  many  parishes,  on  the 
death  of  his  parishioners. 

HKIB^LOOVB. 

3.  Heir-looms  are  such  goods  and  personal  chattels  as,  contrary  to  the 
nature  of  chattels,  shall  go  by  special  custom  to  the  heir  along  with  the 
inheritance,  and  not  to  the  executor  of  the  last  proprietor.  They 
are  generally  such  things  as  cannot  be  taken  away  without  damag- 
ing or  dismembering  the  freehold :  otherwise  the  general  rule  is,  that  no 
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chattel  interest  whatsoever  shall  go  to  the  heir,  notwithstanding  it  be  ex- 
pressly limited  to  a  man  and  his  heirs,  but  shall  vest  in  the  exeputor. 
Charters  and  deeds,  court-rolls,  and  other  evidences  of  the  land,  to^etlier 
with  the  chests  in  which  tliev  are  contained,  shall  pass  together  witlt^Uie 
land  to  the  heir,  in.  the  nature  of  heir-looms  and  shall  not  go  to  the  execu- 
tor. By  special  custom  also,  in  some  places,  carriafres,  utensils,  and 
other  household. implements,  may  be  heir-looms;  but  such  custom  must, 
be  strictly  proved.  On  the  other  hand,  by  almost  general  custom,  what- 
ever is  strongly  affixed  to  the  freehold  or  inheritance,  and  cannot  be  sev- 
ered from  thence  without  violence  or  damage,  is  become  a  member  of  the 
inheritance,  and  shall  thereupon  pass  to  the  heir;' as  chimney-pieces, 
pumps,  old,  fixed  or  dormant  tables,  benches,  and  the  like. 

-  These,  though  they  be  mere  chattels,  yet  cannot  be  devised  away  from 
the  heir  by  will ;  but  such  a  devise  is  void,  even  by  a  tenant  in  fee-simple. 
For  though  the  owner  might  during  his  life  have  sold  or  disposed  of  them, 
as  he  might  of  the  timber  of  the  estate,  since,  as  the  inheritance  was  his 
own,  he  might  mangle  or  dismember  it  as  he  pleased ;  yet  they  being  at 
his  death  instantly  vested  in  the  heir,  the  devise  (which  is  subsequent 
and  not  to  take  effect  till  after  h\9  death)  shall  be  postponed  to  the  custom 
wheyeby  they  have  already  descended. 


CHAPTER  XXIX. 

OF  TITLE  BY  SUCCESSION,  MARRIAGE,  AND  JUDGMENT. 

In  the  present  chapter  we  shall  take  into  consideration  three  other 
species  of  title  to  goods  and  chattels. 

TITLIB  BY  8UCPB88ION. 

V.  The  fifth  method  therefore  of  gaining  a  property  in  chattels, 
either  personal  or  real,  is  by  sttcceasion:  which  is,  in  strictness  of  law, 
only  applicable  to  corporations  aggregate;  in  which  one  set  of  nien  may,  by 
succeeding  anotlier  set,  acquire  a  property  in  all  the  goods,  movables,  and 
other  chattels  of  the  corporation.  The  true  reason  whereof  is,  because  in 
judgment  of  law  a  corporation  never  dies :  and  therefore  the  predecessors 
who  lived  a  century  ago,  and  their  successors  now  in  being,  are  one  and  the 
same  body  corporate.  Which  identity  is  a  property  so  inherent  in  the 
nature  of  a  body  politic,  that,  even  when  it  is  meant  to  give  anything  to 
be  taken  in  succession  by  such  a  body,  that  successioa  need  not  be  expres- 
sed ;  but  the  law  will  of  itself  imply  it.  So  tliat  a  gift  to  such  a  corppra- 
i6 
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tioo,  either  of  lands  or  of  chattels,  without  naming  their  successors,  vests 
an  absolute  property  in  them  so  long  as  the  corporation  subsists. 

But,  with  regard  to  sole  corporations,  a  considerable  distinction  must 
be  made.  For  it  su^>^  «^]o  onrpnrafi^i^  ho  the  representative  of  a  number 
of  persons ;  as  the  master  of  an  hospital,  who  is  a  corporation  for  the  Itene- 
fit  of  the  poor  brethren;  an  abbot,  or  prior,  by  the  old  law  before  the 
reformation,  who  represented  the  whole  convent;  or  the  dean  of  some 
ancient  cathedral,  who  stands  in  the  place  of  and  represents,  in  his  cor- 
porate capacity,  the  chapter;  such  sole  corporations  as  these  have,  in  this 
respect,  the  same  powers  as  corporations  aggregate  have,  to  take  perannal 
^property  or  chattels  in  succession.  And  therefore  a  bond  to  such  a  mas- 
ter, abbot,  or  dean,  and  his  successors,  is  good  in  law ;  and  the  successor 
shall  have  the  advantage  of  it,  for  the  benefit  of  the  aggregate  society  of 
which  he  is  in  law  the  representative.  Whereas  in  the  case  of  sole  cor- 
porations which  represent  no  others  but  themselves,  as  bishops,  parsons, 
and  the  like,  no  chattel,  interest  can  regularly  go  in  succession :  and  there- 
fore, if  aiease  for  years  be  made  to  the  j)ishop  of  Oxford  and  his  succes- 
sors in  such  case  his  executors  or  a^minisj^jiatprs,  and  not  his  successors. 
jjirH  >^i^Y?  '*ir  ^oi*  ^he  word .  stLccessors.  when  applied  to  a  person  in  his 
political  capacity,  is  equivalent  to  the  word ^heir$  in  his  natural ;  ^nd  as 
such  a  lease  for  years,  if  made  to  John  and  his  heirs,  would  not  vest  in 
his  heirs  but  his  executors ;  so  if  it  be  made  to  John,  bishop  of  Oxford  and 
his  successors,  who  are  the  heirs  of  his  body  politic,  it  shall  still  vest  in 
his  executors  and  not  in  such  his  successors. 

'^^Mfl  i*^  Hft^  ^^9  ^°^Q  "^  nnrp9f;af.inn«  ^jgfl^regate^  where  the  right  is 
never  in  suspense,  nor  in  the  other  sole  corporations  before  mentioned, 
>v'ho  are  rather  to  be  considered  as  heads  of  an  aggregate  body  than  sub- 
sisting merely  in  their  own  right.  The  chattel  interest,  therefore,  in  such 
a  case  is  really  and  substantially  vested  in  the  hospital,  convent,  chapter, 
or  other  aggregate  body,  though  the  head  is  the  visible  person  in  whose 
name  every  act  is  carried  on,  and  in  whom  every  interest  is  therefore  said, 
in  point  of  form,  to  vest.  But  the  general  rule  with  regard  to  corpora- 
tions merely  sole  is  this,  that  no  chattel -can  go  to  or  be  acquired  by  them 
in  right  of  succession. 

Yet  to  this  rule  there  are  two  exceptions.  One  in  the  case  of  the 
king,  in  whom  a  chattel  may  vest  by  a  grant  of  it  formerly  made  to  a  pre- 
ceding king  and  his  successors.  The  other  exception  is  where,  by  a  par- 
ticular  custom,  some  para'cUtor  corporations  sole  iiave  acquired  a  power  of 
taking  particular  chattel  interests  in  succession.  Wherefore,  upon  the 
whole,  we  may  close  this  head  with  laying  down  this  general  rule :  that 
such  right  of  succession  to  chattels  is  universally  inherent  by  the  common 
law  in  all  aggregate  corporations,  in  the  king,  and  in  such  single  corpora- 
tions as  represent  a  number  of  persons;  and  may,  by  special  custom,  be- 
long to  certain  other  sole  corporations  for  some  particular  purposes; 
although  generally,  in  sole  corporations,  no  such  right  can  exist. 
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»y  act  of  law  vestecnn  the  husband,  with  the  same  degree  ofjroper- 
id  the  same  powers  as  the  wife  when  sole  had  over  tlj^m. 


TITLE  BT  HARRIAflK. 

VI.    A  sixth  method  of  acquiring  property  in  goods  and  chattels  is  by 
marriage;  jghereby  those  chattels,  which  belonged  formerly  to  the  wife^ 
are  b 
tyanr 

This  depends  entirely  on  the  notion  of  a  unity  of  person  between  the 
husband  and  wife;  it  being  held  that  they  are  one  person  in  law,  so  that 
the  very  being  and_existence  of  the  woman  is  suspended  during  the  cover- 
ture,  or  entirely  merged  or  incorporated  in  that  of  the  husband.  And 
hence  it  follows,  that  whatever  personal  property'  bplonyed  to  tlie  wife^ 
before  marriage,  is  by  marriage  absolutely  vested  in  the  husband.  In  a 
real  estate,  he  only  gains  the  titl^  to  th6  rents  and  profits  during  cover- 
ture ;  for  that,  depending  upon  feodal  principles,  remains  entire  to  the 
^•jte  after  the  death  of  her  husband,  or  to  her  heirs,  if  she  dies  before  him ; 
unless,  by  the  birth  of  a  child,  he  becomes  tenant  for  life  by  the  curtesy 
Buty  in  chpu^l-  rntPi^fntA.  the  sole  and  ^absolute  property  vests  in  the  hus- 
band, to  be  disposed  of  at  his  pleasure,  if  he  chooses  to  take  possession  oi 
them :  for,  unless  he  reduce  them  to  possession,  by  exercising  some  act  of 
ownership  upon  them,  no  property  vests  in  him,  but  they  shall  remain  to 
the  .wife,  or  to  her  representatives,  after  the  coverture  is  determined. 
There  is  therefore  a  very  considerable  difference  in  the  acquisition  of  this 
species  of  property  by  the  husband,  according  to  the  subject  matter,  viz., 
whether  it  be  a  chattel  real  or  chattel  personal;  and,  of  chattels  personal, 
whether  it  be  in  possession  or  in  ^ctioq  only.  A  chattel  real  vests  in  the 
husband,  not  absolutely,  but  jub  modo.  As,  in  case  of  a  lease  for  years, 
the  husband  shall  receive  all  the  Tents  and  profits  of  it^  and  may,  if  he 
pleases,  sell,  surrender,  or  dispose  of  it  during  the  coverture :  if  he  be  out- 
Iftw^^l  nj  P»fftiTif£>/i^  |t.  ahnll  hft  forfeited  to  the  kipg!  it  is  liable  to  execu- 
tion for  his  debts :  and,  if  he  survives  his  wife,  it  is  to  all  intents  and  pur- 
poses his  own.  Yet,  if  he  has  made  no  disposition  thereof  in  his 
lifetime,  anddies  before  his  wife,  he  cannot  dispose  of  it  by  will :  for,  tbe 
husband  having  made  no  alteration  in  the  property  during  his  life,  it 
never  was  transferred  from  the  wife,  but  after  his  death  she  shall  remain 
in  her  antient  possession,  and  it  shall  not  go  to  his  executors.  So  it  is 
also  of  chattels  personal  (or  choses)  in  action:  as  debts  upon  bond,  con- 
tracts, and  the  like :  these  the  husband  may  have  if  he  pleases ;  that  is,  if 
he  reduces  them  into  possession  by  receiving  or  recovering  them  at  law. 
And  upon  such  receipt  or  recovery  they  are  absolutely  and  entirely  his 
own ;  and  shall  go  to  his  executors  or  administrators,  or  as  he  shall  be- 
queath them  by  will,  and  shall  not  revest  in  the  wife.  But  if  he  dies  \ye- 
fore  he  has  recovered  or  reduced  them  into  possession,  so  that  at  his  death 
they  shall  continue  choses  in  action,  they  shall  survive  to  the  wife ;  for  the 
husband  never  exerted  the  power  he  had  of  obtaining  an  exclusive  prop- 
erty in  them.  Thus,  in  both  these  species  of  property  the  law  is  the  same 
in  case  the  wife  survives  the  husband ;  but,  in  case  the  husband  survives 
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the  wife,  the  law  is  very  different  with  respect  to  chcMels  real  and  chose  in 
action:  for  he  shall  have  the  chattel  real  by  survivorship,  but  not  the  chose 
in  action;  except  in  the  case  of  arrears  for  rent  due  to  the  wife  before  her 
coverture,  which  in  case  of  her  death  are  given  to  the  husband  by  statute 
32  Hen.  VIII.  c.  37.  And  the  reason  for  the  general  law  is  this :  that  the 
husband  is  in  absolute  possession  of  the  chattel  real  during  the  coverture, 
by  a  kind  of  joint-tenancy  with  his  wife ;  wherefore  the  law  will  not  wrest 
it  out  of  his  hands,  and  give  it  to  her  representatives ;  though,  in  case  he 
had  died  first,  it  would  have- survived  to  the  wife,  unless  he  thought 
proper  in  his  lifetime  to  alter  the  possession.  But  a  chose  in  action  shall 
not  survive  to  him,  because  he  never  was  in  possession  of  it  at  all  during 
the  coverture ;  and  the  only  method  he  had  to  gain  possession  of  it  was  by 
suing  in  his  wife's  right;  but  as  after  her  death  he  cannot  (as  husband) 
bring  an  action  in  her  right,  because  they  are  no  longer  one  and  the  same 
person  in  law,  therefore  he  can  never  (as  such)  recover  the  possession. 
But  he  stjll  will  be  entitled  to  be  her  administrator,  and  may,  in  that 
capacity,  recover  such  things  in  action  as  became  due  to  her  before  or 
during  the  coverture. 

Thus,  and  upon  these  reasons,  stands  the  law  between  husband  and 
wife  with  regard  to  chattels  real  and  choses  in  action:  but,  as  to  chattels 
personal  (or  choses)  in  possession,  which  the  wife  hath  in  her  own  right,  as 
ready  money,  jewels,  household  goods,  and  the  like,  the  husband  hath 
therein  an  immediate  and  absolute  property  devolved  to  him  by  the  mar- 
riage, not  only  potentially  but  in  fact,  which  never  can  again  revest  in  the 
wife  or  her  representatives. 

WIFK'8  PARAPHERNALIA. 

And,  as  the  husband  may  thus  generally  acquire  a  property  in  all  the 
personal  substance  of  the  wife,  so  in  one  particular  instance  the  wife  may 
acquire  a  property  in  some  of  her  husband's  goods :  which  shall  remain  to 
her  after  his  death  and  not  go  to  his  executors.  These  are  called  her 
paraphemaliiJtt  wbieh  is  a  terih  borrowed  from  the  civil  law,  and  is  derived 
from  the  Greek  language,  signifying  something  over  and  above  her  dower. 
Our  law  uses  it  to  signify  the  apparel  and -ornaments  of  the  wife,  suitable 
to  her  rank  and  degree ;  and  therefore  even  the  jewels  of  a  peeress  usu- 
ally worn  by  her  have  been  held  to  be  paraphernalia.  These  she  becomes 
entitled  to  at  the  death  of  her  husband,  over  and  above  her  jointure,  or 
dower,  and  preferably  to  alt  other  representatives.  Neither  can  the  hus- 
band devise  by  his  will  such  ornaments  and  jewels  of  his  wife ;  though 
during  his  life  perhaps  he  hath  the  power  (if  unkindly  inclined  to  exert 
it)  to  sell  them  or  give  them  away.  But  if  she  continues  in  the  use  of 
them  till  his  death,  she  shall  afterwards  retain  them  against  his  executors 
and  administrators,  and  all  other  persons  except  creditors  where  there  is 
a  deficiency  of  assets.  And  her  necessary  apparel  is  protected  even 
against  the  <'iaiin  of  creditors. 
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TITLB  BT  JUIMJHENT. 

VII.  A  judgment,  in  conseQuence  of  some  suit  or  action  in  a -court  of - 
justice,  is  frequently  the  means  of  vesting  the  right  and  property  of  chat- 
tel interests  in  the  prevainng~party .  And  here  we  must  be  careful  todis-' 
tinguish  between  property  the  n^TETof  which  is  before  vested  in  the  party, 
and  of  which  only  possession  is  recovered  by  suit  or  action ;  and  property 
to  which  a  man  before  had  no  determinate  title  or  certain  claim,  but  he 
gains  as  well  the  right  as  the  possession  by  the  process  and  the  judgment 
of  the  law.  Of  the  former  sort  are  all  debts  and  choses  in  action;  as  if  a 
man  gives  bond  for  201.,  or  agr«>es  to  buy  a  horse  at  a  stated  sum,  or  takes 
up  goods  of  a  tradesman  upon  an  implied  contract  to  pay  as  much  as  they 
are  reasonably  worth :  in  ail  these  cases  the  right  accrues  to  the  creditor, 
and  is  completely  vested  in  him,  at  the  time  of  the  bond  being  sealed,  or 
the  contract  or  agreement  made ;  and  the  law  only  gives  him  a  remedy  to 
recover  the  possession  of  that  right  which  already  in  justice  belongs  to 
him.  But  there  is  also  a  species  of  property  to  which  a  man  has  not  any 
claim  or  title  whatsoever,  till  after  suit  commenced  and  judgment  obtain- 
ed in  a  conrt  of  law :  where  the  right  and  the  remedy  do  not  follow  each 
other,  as  in  common  cases,  but  accrue  at  one  and  the  same  time :  and 
where,  before  judgment  had,  no  man  can  say  that  he  has  any  absolute 
property,  either  in  possession  or  in  action.    Of  this  nature  are, 

1.  Such  penalties  as  are  given  by  particular  statutes,  to  be  recovered 
in  an  action  popular;  or,  in  other  words,  to  be  recovered  by  him  or  them 
that  will  sue  for  the  same. 

2.  Another  species  of  property  that  is  acquired  and  lost  by  suit  and 
judgment  at  law,  is  that  of  damagM  given  to  a  pi  an  by  a  jury,  as  a  com- 
penaa|:ion  and  satisfaction  for  some  injury  sustained ;  as  for  aJtmttery,  for 
imprisonment,  lorslan^er,  or  for  trespass.  Here  theplaintiff  has  no  cer- 
tain  demand  till  after  verdict ;  but,  when  the  jury  has  assessed  his  dam- 
ages, and  judgment  is  given  thereupon,  whether  they  amount  to  twenty 
pound  or  twenty  shillings,  he  instantly  acquires,  and  the  defendant  loses 
at  the  same  time,  a  right  to  that  specific  sum. 

3.  Hither  also  may  be  referred,  upon  the  same  principle,  all  title  to 
costs  and  expenses  of  suit;  which  are  often  arbitrary,  and  rest  entirely 
on  the  determination  of  the  court,  upon  weighing  all  circumstances,  both 
as  to  the  quantum,  and  also  (in  the  courts  of  equity  especially,  and  upon 
motions  in  the  courts  of  law)  whether  ther«  shall  be  any  costs  at  all. 
These  costs,  therefore,  when  given  by  the  court  to  either  party,  may  be 
looked  upon  as  an  acquisition  made  by  the  judgment  of  law. 
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CHAPTER  XXX. 

OF  TITLE  BY  GIFT,  GRANT,  AND  CONTRACT. 

We  are  now  to  proceed  according  to  the  order  marked  out,  to  tlje  dis- 
cussion of  two  remaining  methods  of  acquiring  a  title  to  property  in  things 
personal,  which  are  much  connected  together,  and  answer  in  some  meas- 
ure to  the  conveyances  of  real  estates ;.  being  those  by  gift  or  grant,  and  by 
contract:  whereof  the  former  vests  a  property  in  possession,  the  latter  a 
property  in  action. 

GIFTS  AND  GRANTS. 

VIII.  Gifts  then,  or  grarUs,  which  are  the  eighth  method  of  transfer- 
ing  personal  property,  are  thus  to  be  distinguished  from  each  other,  that 
gifts  are  always  gratuitotis,  grants  are  upon  some  consideration  or  equiva- 
lent; and  they  may  be  divided,  with  regard  to  their  subject-matter,  into 
gifts  or  grants  of  chattels  real  and  gifts  or  grants  of  chattels  p<;r«ona2. 

GRANTS  OP  CHATTELS  RKAL. 

Under  the  head  of  gifts  or  grants  of  chattels  real  may  be  included  all 
leases  for  years  of  land,  assignments,  and  surrenders  of  those  leases ;  and 
all  the  other  methoils  of  conveying  an  estate  less  than  freehold,  which 
were  considered  in  the  twentieth  chapter  of  the  present  book,  and  there- 
fore need  not  be  here  again  repeated :  though  these  very  seldom  carry  the 
outward  appearance  of  a  gift,  however  freely  bestowed ;  being  usually  ex- 
pressed to  be  made  in  consideration  of  blood,  or  natural  affection,  or  of 
five  or  ten  shillings  nominally  paid  to  the  grantor;  and  in  case  of  leases, 
always,  reserving  a  rent,  though  it  be  but  a  pepper-corn ;  any  of  which  con- 
siderations, will  in  the  eye  of  the  law,  convert  the  gift,  if  executed,  into  a 
grant;  if  not  executed,  into  a  contract. 

GRANTH  OF  CHATTKLS  PERSONAL. 

Grants  or  gifts  of  chattels  personal,  are  the  act  of  transferring  the  right 
and  the  possession  of  them ;  whereby  one  man  renounces,  |ind  another 
man  immediately  acquires,  all  title  and  interest  therein ;  which  may  be 
done  either  in  writing,  or  by  word  of  mouth,  attested  by  sufficient  evidence, 
of  which  the  delivery  of  possession  is  the  strongest  and  most  essential.  But 
this  conveyance  when  merely  voluntary,  is  somewhat  suspicious ;  and  is  usu- 
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ally  construed  to  be  fraudulent,  if  creditors  or  others  become  sufferers 
thereby.  And,  particularly,  by  statue  3  Hen.  VII.  c.  4,  all  deeds  of  gift  of 
goods,  made  in  trust  to  the  use  of  the  donor,  shall  be  void :  because  other- 
wise persons  might  be  tempted  to  commit  treason  or  felony,  without  dan- 
ger of  forfeiture ;  and  the  creditors  of  the  donor  might  also  be  defrauded 
of  their  rights.  And  by  statute  13  Eliz.  c.  5,  every  grant  or  gift  of  chattels, 
as  well  as  lands,  with  an  intent  to  defraud  creditors  or  others,  shall  be 
void  as  against  such  persons  to  whom  such  fraud  would  be  prejudicial,  but, 
as  against  the  grantor  himself,  shall  stand  good  and  effectual ;  and  all  per- 
sons partakers  in,  or  privy  to,  such  fraudulent  grants,  shall  forfeit  the 
whole  value  of  the  goods,  one  moiety  to  the  king,  and  another  moiety  to 
the  party  grieved ;  and  also  on  conviction  shall  suffer  imprisonment  for 
half  a  year. 

A  true  and  proper  gift  or  grant  is  always  accompanied  with  delivery 
of  pogwygHJ^n.  and  takes  effect  immediately,    jj^iit  if  the  gift  does  not  take, 
effect,  by  delivery  ^^  itvim<>Hif^(^  possession,  it  is  then  not  properlv  a  gift, 
but  a  (^^ntract!  and  this  a  man  cannot  be  compelled  to  perform  but  upon 
good  and  sufficient  consideration. 

A  CONTRACT^ 

IX.  A  contract  which  usually  conveys  an  interest  merely  in  action, 
is  thus  defined  '— "**n  ag*''*'**^^'**"*^  upon  sufficient  consideration  to  do  or  not 
to  do  a  particular  thing/^  Frni^^  which  definition  there  arise  three  points 
to  be  contemplated  in  all  contracts:  1.  Thft  aarfemer^t:  2.  ^e  conaidera- 
tion;  and  3,  The  thing  to  be  done  or  omitted,  or  the  different  stoecies  of 
^contracts. 

THK  ACIREEXRNT.  ^.  jn^i<  ^*   ^  J,  ^^' 

First  then  it  is  an,  agreement,  a  mutual  bargain  ot  convention :  and 
therefore  there  must  at  least  be  twp  contracting  parties  of  sufficient  ability 
to  make  ft  ^^^^tTflfit '  which  property  is,  however,  not  in  possession,  but  m 
action  merely,  and  recoverable  by  suit  at  law ;  wherefore  it  could  not  be 
transferred  to  another  person  by  the  strict  rules  of  the  antient  common 
law ;  for  no  chose  in  action  could  be  assigned  or  granted  over,  because  it 
was  thought  to  be  a  great  encouragment  to  litigiousness  if  a  man  were  al- 
lowed to  make  over  to  a  stranger  his  right  of  going  to  law.  But  this 
nicety  is  now  disregarded :  though,  in  compliance  with  the  antient  princi- 
ple, the  form  of  assigning  a  chose,  hi  action  is  in  the  ^aatiue  of  a  decjftra- 
tion  of  trust,  and  an  agreement  to  permit^  the  assignee  to  make  use  of  the 
name  ef  the  assignor,  in  order  to  recover  the  possession.  And  therefore, 
when  in  common  acceptation  a  debt  or  bond  is  said  to  be  assigned  ovQr, 
it  must  still  be  sued  in  the  original  creditor*s  name ;  the  person  to  wlion^ 
it  is  transfefted  being  rather  an  attorney  than  an  assignee. 

EXPRESS  AWB  IMPLIEIL 

This  contract  or  agreement  may  be  either  express  or  implied.    Ex- 
JlXgss  contracts  are  where  the  terms  of  the  agreement  are  openly  uttered 
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and  avowed  at  the  time  of  the  making.  ^Implied  are  such  as  reason  and 
justice  dictate,  and  which  therefc^  thfl  Inw  r''^flnniti*'  *^°*  every  man  un- 
dertakes  to  perform.  ^,  if  I  employ  a  pennon  to  do  any  busipess  f^r  "i^r 
orj)erform  an^  work ;  the  law  ipapiies  that  I  ipdertook.  or  contracted,  to 
jay  him  as  much  as  hisjabour  deserves.  If  I  take  up  wares  from  a  trades- 
man, without  any  agreement  of  price,  the  law  concludes  that  I  contracted 
to  pay  their  jreal  value.  And  there  is  also  one  species  of  implied  contracts, 
which  runs  through  and  is  annexed  to  all  other  contracts,  conditions  and 
covenants,  viz.,  that  if  I  fail  in  my  part  of  the  agreement,  I  shall  pay  the 
other  party  such  damages  as  he  has  sustained  by  such  my  neglect  or  refusal; 
In  short,  almost  all  the  rights  of  personaj  property  (when  not  in  actual 
possesliion)  do  in  great  measure  depend  upon  contracts,  of  one  kind  or 
other,  or  at  least  might  be  reduced  under  some  of  them  :  which  indeed  is 
the  method  taken  by  the  civil  law ;  it  having  referred  the  greatest  part  of 
the  duties  and  rights,  which  it  treats  of,  to  the  head  of  obligations  ex  con- 
tractu and  quasi  ex  contractu, 

A  contract  may  also  be  eitHerex^suifidf  as  if^  agrees  to  change  horses 
with  B,  and  they  do  itjjmaedlgtely ;  in  which  case  the  possession  and 
the  right  are  transferjped  together:! or  it  may  be  ([xecutory,  as  if  they 
agree  to  change  next  week ;  here  the  right  only  vests,  and  their  recipro- 
cal property  in  each  other's  horse  is  not  in  possession  but  in  action ;  for  a 
contract  executed  (which  differs  nothing  from  a  grant)  conveys  a  chose  in 
possession;  a  contract  executory  conveys  only  fk  chose  in  action. 

THE  CONSIDERATION. 

Having  thus  shown  the  general  nature  of  a  contract,  we  are,  secondly ^ 
to  proceed  to  the  consideration  upon  which  it  is  founded :  ^nr  fhft  r^^yp 
whijih  ;j|^vft«  the  contraction g  party  to  ^enter  into  the, contracts  **  It  is  an 
agreement,  upon  sufficient  consideration,^^  The  civilians  hold,  that  in  all 
contracts,  either  express  or  implied,  there  must  be  something  given  in  ex- 
change, something  that  is  mutual  or  reciprocal.  This  thing,  which  is  the 
price  or  motive  of  the  contract,  we  call  the  consideration  :  and  it  must  be 
^  thing  lawful  in  itself,  or  else  the  contract  is  void.  A  good  consideration, 
we  have  before  seen,  is  that  of  blojyi  or  natural  affection  between  near  re- 
lations; the  satisfaction  accruing  from  which  the  law  esteetns  an  equiva- 
lent  for  whatever  benefit  may  move  from  one  relation  to  anotlier.  This 
consideration  may  sometimes,  however,  be  set  aside,  and  the  contract  be- 
comes void,  when  it  tends  in  its  consequences  to  defraigd  creditor^,  or 
other  third  persons,  of  their  just  rights.  But  a  contract  for  anv  ^nl^ahl^ 
consideration,  as  for  marriac^e,  for  mouev.  for  work  done,  or  for  other  recip- 
rocal contracts,  can  never  be  impeached  at  law*;  and,  if  it  be  of  a  sufficient 
adequate  vaUie,  is  never  set  aside  in  equity ;  for  the  person  contracted 
with  has  then  given  an  equivalent  to  recompense,  and  is  therefore  as 
much  an  owner,  or  a  creditor  as  any  other  person. 
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NUDUM  PACTUM. 

A  cpnsideratioD  of  .^Qjne  ^at>  or  other  is  so  i^bsolutejv  necessary  to  the 
formin j?  of  a  contract,  that  a  nudum  pactum,  ot  agreeinent  to  do  or  pay 
any  thing  on  one  side,  without  any  compensation  on  tlie  other,  isJotaUy 
VQia  m  iaw;  nnd"a  man  cannot  be  compelled  to  perform  it.  *  But  any 
legree  ot  reciprocity  will  prevent  the  pact  from  being  nude :  nay,  even  if 


the  thing  be  founded  on  a  prior  moral  obligation,  (as  a  promise  to  pay  a 
just  debt,  though  barred  by  the  statute  of  limitations,)  it  is  no  longer 
nudum  pactum.  And  as  this  rule  was  principally  established,  to  avoid  the 
inconvenience  that  would  arise  from  setting  up  mere  verbal  promises,  for 
which  no  good  reason  could  be  assigned,  it  tlierefore  does  not  hold  in 
some  cases,  where  such  promise  is  authentically  proved  by  written  docu- 
ments. For  if  a  man  enters  into  a  voluntary  bond,  or  gives  a  promissory 
note,  he  shall  not  be  allowed  to  aver  the  want  of  a  consideration  in  order 
to  evade  the  payment ;  for  every  bond  from  the  solemnity  of  the  instru- 
ment, and  every  note  from  the  subscription  of  the  drawer,  carries  with  it 
an  internal  evidence  of  a  good  consideration.  Courts  of  justice  will  there- 
fore support  them  both,  as  against  the  contractor  himself;  but  not  to  the 
prejudice  of  creditors,  or  strangers  to  the  contract. 

THE  THIHre  TO  BIS  DONE  OR  OMITTED. 

We  are  next  to  consider,  thirdly,  the  thing  agreed  to  be  done  or 
omitted.  **  A  contract  is  an  agreement,  upon  sufficient  consideration,  to 
do  or  not  to  do  a  particular  thing. ^^  The  most  usual  contracts,  whereby  the 
right  of  chattels  personal  may  be  acquired  in  the  laws  of  F^ngland  are,  1, 
That  ot  sale  or  enrrJ^n^  2,  Jhat  of  bailment,  3,  That  of  hiring  and  bar- 
rj)win(f,    4,  That, 

SALE  OB  EXCHANOE. 

1.^  Sale,  or  exchange,  is  a  transmutation  of  property Jrom  one  mag  to 
another  in  consideration  of  some  price  or  recompense  in  value ;  for  there 
is  no  sale  without  a  recompense ;  there  must  be  quid  pro  quo.  If  it  be  a 
commutation  of  goods  for  goods,  it  is  more  properly  an  exchange;  but  if  it 
be  a  transferring  of  goods  for  money,  it  is  called  a  sale. 

Where  the  vendor  hath  in  himself  the  property  of  the  goods  sold,  he 
hath  the  liberty  of  disposing  of  them  to  whomsoever  he  pleases,  at  any 
time  and  in  any  manner,  unless  judgment  has  been  obtained  against  him 
for  a  debt  or  damages,  and  the  writ  of  execution  is  actually  delivered  to 
the  sheriff.  For  then,  by  the  statute  of  frauds,  the  sale  shall  be  looked 
upon  as  fraudulent,  and  the  property  of  the  goods  shall  be  bound  to  an- 
swer the  debt  from  the  time  of  delivering  the  writ.  Formerly  it  was  bound 
from  the  teste,  or  issuing  of  the  writ,  and  ftny  subsequent  sale  wa&  fraudu- 
lent ^  but  the  law  was  thus  altered  in  favor  of  purchasers,  though  It  still 
remains  the  same  between  the  parties.  And  therefore  if  a  defendant  dies 
after  the  awarding  and  before  the  delivery  of  the  writ,  his  goods  are  bound 
by  it  in  the  hands  of  his  executor. 
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If  a  man  agrees  with  another  for  goods  at  a  certain  price,  he  may  not 
carry  them  away  before  he  hath  paid  for  them ;  for  it  is  no  sale  witliout 
payment,  unless  the  contrary  be  expressly  agreed.  But  if  neither  the 
money  be  paid,  nor  the  goods  delivered,  nor  tender  made,  nor  any  subse- 
quent agreement  be  entered  into,  it  is  no  contract,  and  the  owner  may 
dispose  of  the  goods  as  he  pleases.  But  if  any  part  of  the  price  is  paid 
down,  if  it  be  but  a  penny,  or  any  portion  of  the  goods  delivered  by  way 
of  earnest^  the  property  of  the  goods  is  absolutely  bound  by  it ;  and  the 
vendee  may  recover  the  goods  by  action,  as  well  as  the  vendor  may  the 
price  of  them.  And  such  regard  does  the  law  pay  to  earnest  as  an  evidence 
of  a  contract,  that,  by  the  same  statute^  2g  Qar.  II.  c.  3,  no  contract  for 
the  sale  of  goods ^  to  the  vajue  of  10(.^rmofe^ shall  be  valid,  unless  the 

er  actually  reg^ves  part  of  the  goods  sold  by  way  of  earnest  on  his 

t:  unless  he  gives  part  of  the  price  to  the  vendor  by  way  of  earnest  to 
the  bargaii^^  or  in  part  of  payment :  or  unless  some  note  in  writing  be 
made  and  signed  by  the  party,  or  his  agent,  who  is  to  be  charged  with  the 
contract.  And  with  regard  to  goods  under  the  value  of  lOZ.  no  contract  or 
agreement  for  the  sale  of  them  shall  be  valid,  unless  the  goods  are  to  be 
delivered  within  one  y^.Av^  or  unless  the  contract ^e  made  in  writinjr.  and 
signed  by  tlie  party,  or  his  agent,  who  is  to  be  charged  thpi-*^^]*^^^- 

As  soon  as  the  bargain  is  struck,  the  property  of  the  goods  is  trans- 
ferred to  the  vendee,  and  that  of  tlie  price  to  the  vendor;  but  the  vendee 
cannot  take  the  goods  until  he  Jenders  the  j)rice  agreed  on^  But  if  he 
tenders  the  money  to  the  vendor,  and  he  refuses  it,  the  vendee  may  seize 
the  goods,  or  have  an  action  against  the  vendor  for  detaining  them.  And 
by  a  regular  sale,  without  delivery,  the  property  is  so  absolutely  vested  in 
the  vendee,  that  if  A  sells  a  horse  to  B  for  10^,  and  B  pays  him  earnest, 
or  signs  a  note  in  writing  of  tlie  bargain,  and  afterwards,  before  the  deliv- 
ery of  the  horse,  or  money  paid,  the  horse  dies  in  the  vendor's  custody, 
still  he  is  entitled  to  the  money,  because  by  the  contract  the  property  was 
in  the  vendee.  Thus  may  property  in  goods  be  transferred  by  sale  where 
the  vendor  hath  such  property  in  himself. 

MARKET  OVKRT. 

But  property  may  also  in  some  cases  be  transferred  by  sale,  though 
the  vendor  haih  none  at  all  in  the  goods  ;  for  it  is  expedient  that  the  buyer, 
by  taking  proper  precautions,  may  at  all  events  be  secure  of  his  purchase ; 
otherwise  all  commerce  between  man  and  man  must  soon  be  at  an  end. 
And  therefore  the  general  rule  of  law  is,  that  all  sales  and  contracts  of  any 
thing  vendible,  in  fairs  or  markets  overt,  (that  is,  open,)  shall  not  only  be 
good  between  the  parties,  but  also  be  binding  on  all  those  that  have  any 
right  or  property  therein.  Our  Saxon  ancestors  prohibited  the  sale  of -any 
thing  above  the  value  of  twenty  pence,  unless  in  open  market,  and  directed 
every  bargain  and  sale  to  be  contracted  in  the  presence  of  credible  wit- 
nesses.   Market  overt  in  the  country  is  only  held  on  the  special  days  pro- 
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vided  for  particular  towns  by  charter  or  prescription ;  }>ut  in  London  every 
day,  except  Sunday,  is  market-day.  The  market-place,  or  spot  of  ground 
set  apart  by  custom  for  the  sale  of  particular  goods,  is  also  in  the  country 
the  only  market  overt ;  but  in  London  every  shop  in  which  goods  are  ex- 
posed publicly  to  sale,  is  market  overt,  for  sijich  things  only  as  the  owner 
professes  to  trade  in.  But  if  my  goods  are  stolen  from  me,  and  sold,  out 
of  market  overt,  my  property  is  not  altered,  and  I  may  take  them  where- 
ever  I  find  them.  And  even  in  market  overt,  if  the  goods  be  the  property 
of  the  king,  such  sale  (though  regular  in  all  other  respects)  will  in  no  case 
bind  him,  though  it  binds  infants,  feme-coverts,  idioto,  and  lunatics,  and 
men  beyond  sea  or  in  prison;  or  if  the  goods  be  stolen  from  a  common 
person,  and  then  taken  by  the  king's  officer  from  the  felon,  and  sold  in 
open  market ;  still,  if  the  owner  has  used  due  diligence  in  prosecuting  the 
thief  to  conviction,  he  loses  not  his  property  in  the  goods.  So  likewise,  if 
the  buyer  knoweth  the  property  not  to  be  in  the  seller ;  or  there  be  any 
other  fraud  in  the  transaction ;  if  he  knoweth  the  seller  to  be  an  infant,  or 
feme-covert  not  usually  trading  for  herself:  if  the  sale  be  not  originally 
and  wholly  made  in  the  fair  or  market,  or  not  at  the  usual  hours ;  the 
owner's  property  is  not  hound  thereby.  If  a  man  buys  his  own  goods  in 
a  fair  or  market,  the  contract  of  sale  shall  not  bind  him  so  that  he  shall 
render  the  price ;  unless  the  property  had  been  previously  altered  by  a 
former  sale.  And  notwithstanding  any  number  of  intervening  sales,  if  the 
original  vendor,  who  sold  without  having  the  property,  comes  again  into 
possession  of  the  goods,  the  original  owner  may  take  them,  when  found  in 
his  hands  who  was  guilty  of  the  first  breach  of  justice.  By  which  wise 
regulations  the  common  law  has  secured  the  right  of  the  proprietoi*  in  per- 
sonal chattels  from  being,  divested,  so  far  as  was  consistent  witli  that  other 
necessary  policy,  that  purchasers,  bojia  fidCf  in  a  fair,  open,  and  regular 
manner,  shall  not  be  afterwards  put  to  difficulties  by  reason  of  the  pre- 
vious knavery  of  the  seller. 

By  the  civil  law  an  implied  warranty  was  annexed  to  every  sale,  in 
respect  to  the  title  of  the  vendor;  and  so  too,  in  our  law,  a  purchaser  of 
goods  and  chattels  may  have  a  satisfaction  from  the  seller,  if  he  sells  them 
as  his  own  and  the  title  proves  deficient,  without  any  express  warranty 
for  that  purpose.  But  witli  regard  to  the  goodness  of  the  wares  so  pur- 
chased, the  vendor  is  not  bound  to  answer:  unless  he  expressly  warrants 
them  to  be  sound  and  good,  or  unless  he  knew  them  to  be  otherwise,  and 
hath  used  any  art  to  disguise  them,  or  unless  they  turn  out  to  be  different 
from  what  he.  represented  them  to  the  buyer. 

BAILHKNT. 

2.  Bailment,  from  the  French  bailler,  to  deliver,  is  a  delivery  of 
goods  in  trust,  upon  a  contract,  expressed  or  implied,  that  the  trust  shall 
be  faithfully  executed  .on  the  part  of  the  bailee.  If  a  pawnbroker  receives 
plate  or  jewels  as  a  pledge,  or  security,  for  the  repayment  of  money  lent 
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thereon  at  a  day  certain,  he  has  them  upon  an  expressed  contract  or  con- 
dition to  restore  them,  if  the  pledger  performs  his  part  by  redeeming  them 
in  due  time.  And  so  if  a  landlord  distrains  goods  for  rent,  or-a  parish 
officer  for  taxes,  these  for  a  time  are  only  a  pledge  in  the  hands  of  the 
distrainors,  and  they  are  bound  by  an  implied  contract  in  law  to  restore 
them  on  payment  of  the  debt,  duty,  and  expenses,  before  the  time  of  sale : 
or,  when  sold,  to  render  back  the  overplus.  If  a  friend  delivers  any  thing 
to  his  friend  to  keep  for  him,  the  receiver  is  bound  to  restore  it  on 
demand.  Such  a  general  bailment  will  not  charge  the  bailee  with  any 
loss,  unless  it  happens  by  gross  neglect,  which  is  an  evidence  of  fraud: 
but,  if  he  undertakes  specially  to  keep  the  goods  safely  and  securely,  he 
is  bound  to  take  the  same  care  of  them  as  a  prudent  man  would  take  of 
his  own. 

In  all  these  instances  there  is  a  special  qualified  property  transferred 
from  the  bailor  to  the  bailee,  together  with  the  possession.  It  is  not  an 
absolute  property,  because  of  his  contract  for  restitution ;  the  bailor  hav-  * 
ing  still  left  in  him  the  right  to  a  chose  in  action,  grounded  upon  such  con- 
tract. And,  on  account  of  this  qualified  property  of  the  bailee,  he  may 
(as  well  as  the  bailor)  maintain  an  action  against  such  as  injure  or  take 
away  these  chattels.  The  innkeeper,  the  pawnbroker,  and  the  general 
beilee,  may  all  of  them  vindicate,  in  their  own  right,  this  their  possessory 
interest,  against  any  stranger,  or  third  person.  For,  being  responsible  to 
the  bailor,  if  the  goods  are  lost  or  damaged  by  his  wilful  default  or  gross 
negligence,  or  if  he  do  not  deliver  up  the  chattels  on  lawful  demand,  it  is 
therefore  reasonable  that  he  should  have  aright  of  action  against  all  other 
persons  who  may  have  purloined  or  injured  them ;  that  he  may  always  be 
ready  to  answer  the  call  of  the  bailor. 

HIRINe  AlfD  BOKKOWIlie. 

3.  Hiring  and  borrowing  are  also  contracts  by  which  a  qualified  prop- 
erty may  be  tranferred  to  the  hirer  or  borrower :  in  which  there  is  onl}' 
this  difierence,  that  hiring  is  always  for  a  price,  or  stipend,  or  additional 
recompense ;  borrowing  is  merely  gratuitous.  But  the  law  in  both  cases 
is  the  same.  They  are  both  contracts,  whereby  tlie  possession  and  a 
transient  property  is  transferred  for  a  particular  time  or  use,  on  condition 
to  restore  the  goods  so  hired  or  borrowed  as  soon  as  the  time  is  expired  or 
use  performed ;  together  with  the  price  or  stipend  (in  case  of  hiring)  either 
expressly  agreed  on  by  the  parties,  or  left  to  be  implied  by  law  according 
to  the  value  of  the  service.  By  this  mutual  contract,  the  hirer  or  bor- 
rower gains  a  temporary  property  in  tlie  thing  hired,  accompanied  with  an 
implied  condition  to  use  it  with  moderation,  and  not  to  abuse  it ;  and  the 
owner  or  lender  retains  a  reversionary  interest  in  the  same,  and  acquires 
a  new  property  in  the  price  or  reward. 

1NT8BKST  AND  U8UBT. 

There  is  one  species  of  this  price  or  reward,  tlie  most  usual  of  any, 
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but  conceruiDg  which  many  good  and  learned  men  have  in  former  times 
very  mach  perplexed  themselves  and  other  peo|^,  by  raising  doubts 
about  its  legality  in  foro  conscientias.  That  is,  when  money  is  lent  on  a 
contract  to  receive  not  only  the  principal  sum  ag^in,  but  also  an  increase 
by  way  of  compensation  for  the  use ;  which  generally  is  called  interest  by 
those  who  think  it  lawful,  and  'wury  by  those  who  do  not  so.  For  the 
enemies  to  interest  in  general  make  no  distinction  between  that  and  usury, 
holding  any  increase  of  money  to  be  indefensibly  usurious.  But  when 
men's  minds  began  to  be  more  enlarged,  when  true  religion  and  real  lib- 
erty revived,  commerce  grew  again  into  credit:  and  again  introduced  with 
itself  its  inseparable  companion,  the  doctrine  of  loans  upon  interest.  The 
necessity  of  individuals  will  make  borrowing  unavoidable.  Without  some 
profit  allowed  by  law,  there  will  be  but  few  lenders ;  and  those  principally 
bad  men,  who  will  break  through  the  law,  and  take  a  profit;  and  then 
will  endeavour  to  indemnify  themselves  from  the  danger  of  the  penalty, 
by  making  that  profit  exorbitant.  A  capital  distinction  must  therefore  be 
made  between  a  moderate  and  exorbitant  profit ;  to  the  former  of  which 
we  usually  give  the  name  of  interest,  to  the  latter  the  truly  odious  appel- 
lation of  usury ;  the  former  is  necessary  in  every  civil  state,  if  it  were  but 
to  exclude  the  latter,  which  ought  never  to  be  tolerated  in  any  well-regu- 
lated society. 

We  see  that  the  exorbitance  or  moderation  of  interest,  for  mone}'  lent, 
depends  upon  two  circumstances :  the  inconvenience  of  parting  with  it 
for  the  present,  and  the  hazard  of  losing  it  entirely.  The  inconvenience 
to  individual  lenders  can  never  be  estimated  by  laws;  the  rate  therefore 
of  general  interest  must  depend  upon  the  usual  or  general  inconvenience. 

80  also  the  hazard  of  an  entire  loss  has  its  weight  in  the  regulation  of 
interest ;  hence  the  better  the  security  the  lower  will  the  interest  be :  the 
rate  of  interest  being  generally  in  a  compound  ratiOf  formed  out  of  the 
inconvenience  and  the  hazard. 

But.BometimaBthe  iMuiard- may  be  greater  than  the  rate  of  interest 
allowed  by  law  will  compensate.  And  this  gives  rise  to  the  practice  of 
1,  Bottomry,  or  respondentia,  2,  Policies  of  insurance.  3,  Annuities  upon 
lives. 

BOTTOHRT. 

And  first,  bottomry ,  (which  originally  arose  from  permitting  the  master 
of  a  ship,  in  a  foreign  country,  to  hypothecate  the  ship  in  order  to  raise 
money  to  refit,)  is  in  the  nature  of  a  mortgage  of  a  ship ;  when  the  owner 
takes  up  money  to  enable  him  to  carry  on  his  voyage,  and  pledges  the 
keel  or  bottom  of  the  ship  (partem  pro  toto)  as  a  security  for  the  repa3r- 
ment.  In  which  case  it  is  understood,  that  if  the  ship  be  lost,  the  lender 
loses  also  his  whole  money ;  but,  ii  it  returns  in  safety,  then  he  shall 
receive  back  his  principal,  and  also  the  premium  or  interest  agreed  upon, 
however  it  may  exceed  the  legal  rate  of  interest.    And  this  is  allowed  to 
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be  a  valid  contract  in  all  trading  nations,  for  the  benefit  q|  conimerce,  and 
by  reason  of  the  extraordinary  hazard  run  by  the  lender. 

IN8UBANCK. 

Secondly,  a  policy  of  insurance  is  a  contract  between  A  and  B,  that 
npon  A^s  paying  a  premium  equivalent  to  the  hazard  run,  B  will  indem- 
nify or  insure  him  against  a  particular  event.  This  is  founded  upon  one 
of  the  same  principles  as  the  doctrine  of  interest  upon  loans,  that  of 
hazard ;  but  not  that  of  inconvenience.  But,  as  upon  an  insurance,  I  am 
never  out  of  possession  of  my  money  till  the  loss  actually  happens,  noth- 
ing is  therein  allowed  upon  the  principle  of  inconvenience,  but  all  upon 
the  principle  of  hazard.  And  in  this  manner  may  any  extraordinary  or 
particular  hazard  be  provided  against,  which  the  established  rate  of  inter- 
est will  not  reach ;  that  being  calculated  by  the  sUite  to  answer  only  the 
ordinary  and  general  hazard,  together  with  the  lender's  inconvenience  in 
parting  with  his  specie  for  the  time.  But  in  order  to  prevent  these  insur- 
ances from  being  turned  into  a  mischievous  kind  of  gaming,  it  is  enacted, 
by  statute  14  Geo.  III.  c.  48,  that  no  insurance  shall  be  made  on  lives,  or 
on  any  other  event,  wherein  the  party  insured  hath  no  interest;  that  in 
all  policies  the  name  of  such  interested  party  shall  be  inserted ;  and  noth- 
ing more  shall  be  recovered  thereon  tlmii  the  amount  of  the  interest  of  the 
insured. 

This  does  not,  however,  extend  to  marine  insurances,  which  w^l*e  pro- 
vided for  by  a  prior  law  of  their  own. 

ANNUITIES. 

Thirdly,  the  practice  of  purchasing  annMifi«« /or  lives  at  a  certain  price 
or  premium,  instead  of  advancing  the  same  sum  on  an  ordinary  loan,  arises 
usually  from  the  inability  of  the  borrower  to  give  the  lender  a  permanent 
security  for  the  return  of  the  money  borrowed,  at  any  one  period  of  time. 
He  therefore  siifiJilaifisXJn  ^ffectJ.tQjrepay.  annual ly^duriag^his  life,  some 
part  of  the  money  borrowed : .  tQjgether'twith  If  gal  interest  fpr^aa  much-  of 
the  principal  as  annually  remains  unpaid,  and  an  additioaaLJboiapensa- 
Uou  for  the  extraordiimry  hazard  run  of  Joking  that  principal  entirely  by 
the  contingency  of  the  borrower's  death :  all  which  considerations,  being 
calculated  and  blended  together,  will  constitute  the  just  proportion  or 
quantum  of  the  annuity  which  ought  to  be  granted.  The  real  value  of 
that  contingency  must  depend  on  the  age,  constitution,  situation,  and  con- 
duct of  the  borrower  ;^and  therefore  the  price  of  such  annuities  cannot, 
wj^hoilt  the  utmost  difficulty,  be  reduced  to  any  general  rules. 

Upon  the  two  principles  of  inconvenience  and  hazard,  compared  to- 
gether, different  nations  have,  at  different  times,  established  difierent 
rates  of  interest.  Our  law  establishes  one  standard  for  all  alike,  where  the 
pledge  of  security  itself  is  not  put  in  jeopardy ;  lest,  under  the  general 
pretense  of  vague  and  indeterminate  hazard,  a  door  should  be  opened  to 
fraud  and  usury ;  leaving  specific  hazards  to  be  provided  against  by  spe- 
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cific  insurances,  by  annuities  for  lives,  or  by  loans  upon  respondentia  or 
bottomry.  But  as  to  the  rate  of  legal  interest,  it  has  varied  and  decreased 
for  two  hundred  years  past,  according  as  the  quantity  of  specie  in  the 
kingdom  has  increased  by  accessions  of  trade,  the  introduction  of  paper 
credit,  and  other  circumstances.  By  the  statute  12  Anne,  st.  2,  c.  16,  it 
was  brought  down  to  five  per  cent,  yearly,  which  is  now  the  extremity  of 
legal  interest  that  can  be  taken.  But  yet,  if  a  contract  which  carries 
interest  be  made  in  a  foreign  country,  our  courts  will  direct  the  payment 
of  interest  according  to  the  law  of  that  country  in  which  the  contract  was 
made.  Unless  the  money  lent  shall  be  known  at  the  time  to  exceed  the 
value  of  the  thing  in  pledge;  in  which  case  also  to  prevent  usurious  con- 
tracts at  home  under  colour  of  such  foreign  securities,  the  borrower  shall 
forfeit  treble  the  sum  so  borrowed. 

BEST. 

4.  The  last  general  species  of  contracts  which  I  have  to  mention  is 
that  of  debt;  whereby  a  chose  in  action,  or  right  to  a  certain  sum  of  money, 
is  mutually  acquired  and  lost.  This  may  be  the  counterpart  of,  and  arise 
from,  any  of  the  other  species  of  contracts.  Any  contract,  in  short, 
whereby  a  determinate  sum  of  money  becomes  due  to  any  person,  and  is 
not  paid,  but  remains  in  action  merely,  is  a  contract  of  debt.  And,  taken 
in  this  light,  it  comprehends  a  great  variety  of  acquisition ;  being  usually 
divided  into  debts  of  record,  debts  by  special  and  debts  by  simple  contract. 

DEBT  OF  RECORD. 

A  debt  of  record  is  a  sum  of  money  which  appears  to  be  due  by  the 
evidence  of  a  court  of  record.  Thus,  when  any  specific  sum  is  adjudged 
to  be  due  from  the  defendant  to  the  plaintiff,  on  an  action  or  suit  at  law, 
this  is  a  contract  of  the  highest  nature,  being  established  by  the  sentence 
of  a  court  of  judicature.  Debts  upon  recognizance  are  also  a  sum  of  money, 
recognized  or  acknowledged  to  be  due  to  the  crown  or  a  subject,  in  the 
presence  of  some  court  or  magistrate,  with  a  condition  that  such  acknowl- 
edgement shall  be  void  upon  the  appearance  of  the  party,  his  good 
behaviour,  or  the  like. 

DEBT  BT  8PECIALTT. 

Debts  by  specialty,  or  special  contract,  are  such  whereby  a  sum  of 
money  becomes,  or  is  acknowledged  to  be,  due  by  deed  or  instrument 
under  seal.  Such  as  by  deed  of  covenant,  by  deed  of  sale,  by  lease  reserv- 
ing rent,  or  by  lK)nd  or  obligation. 

DEBT  BT  8IHPLR  CONTRACT. 

Debts  by  simple  contract  are  such,  where  the  contract  upon  which  the 
obligation  arises  is  neither  ascertained  by  matter  of  record,  nor  yet  by 
deed  or  special  instrument,  bntjjy  mere  oral  evidence,  the  most  simple  of 
any ;  ql  by  notea  unaealed,  which  are  capable  of  a  more  easy  proof,  and 
(therefore  only)  better  than  a  verbal  promise.    I  shall  only  observe  at 
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present  that  by  the  statute  29  Car.  II,  c.  3,  no  executor  or  administrator 
shall  be  charged  upon  any  special  promise  to  answer  damages  out  of  his 
own  estate,  and  no  person  shall  be  charged  upon  any  promise  to  answer 
for  the  debt  or  default  of  another,  or  upon  any  agreement  in  consideration 
of  marriage,  or  upon  any  contract  or  sale  of  any  real  estate,  or  upon  any 
agreement  that  is  not  to  be  performed  within  t)ne  year  from  the  making; 
unless  the  agreement  or  some  memorandum  thereof  be  in  a  writing,  and 
signed  by  the  party  himself,  or  by  his  authority. 

But  there  is  one  species  of  debts  upon  simple  contract,  w^hich,  being  a 
transaction  npw  introduced  into  all  sorts  of  civil  life,  under  the  name  of 
2>ap€r  creditf  deserves  a  more  particular  regard.  These  are  debts  by  bills 
of  exchange f  and  promissory  notes, 

BILLS  OP  EXCHANGE. 

A  bill  of  exchange  is  a  security,  originally  invented  among  merchants 
of  different  countries,  for  the  more  easy  remittance  of  money  from  the  one 
to  the  other,  which  has  since  spread  itself  into  almost  all  pecuniary  trans- 
actions. It  is  an  open  letter  of  request  from  one  man  to  another,  desiring 
him  to  pay  a  sum  named  therein  to  a  third  person  on  his  account ;  by 
which  means  a  man  at  the  most  distant  part  of  the  world  may  have  money 
remitted  to  him  from  any  trading  country.  In  common  speech  such  a  bill 
is  frequently  called  a  draft;  but  a  bill  of  exchange  is  the  more  legal  as  well 
as  mercantile  expression.  The  person,  however,  who  writes  this  lett«r  is 
called  in  law  the  drawer,  and  he  to  whom  it  is  written  the  drawee;  and 
the  third  person  or  negotiator,  to  whom  it  is  payable,  (whether  especially 
named,  or  the  bearer  generally),  is  called  the  payee. 

These  bills  are  either  foreign  or  inland;  foreign,  when  drawn  by  a 
merchant  residing  abroad  upon  his  coi respondent  in  England,  or  vice  versa; 
and  inland,  when  both  the  drawer  and  drawee  reside  within  the  kingdom. 
Formerly  foreign  bills  of  exchange  were  much  more  regarded  in  the  eye 
of  the  law  than  inland  ones,  as  being  thought  of  more  public  concern  in 
the  advancement  of  trade  and  commerce.  But  now,  by  two  statutes,  the 
one  9  and  10  W.  III.  c.  17,  the  other  3  and  4  Anne,  c.  9,  inland  bills  of 
exchange  are  put  upon  the  same  footing  as  foreign  ones ;  what  was  the 
law  and  custam  of  merchants  with  the  regard  to  the  one,  and  taken  notice 
of  merely  as  such,  being  by  those  statutes  expressly  enacted  with  regard 
to  the  other.  So  that  now  there  is  not  in  law  any  manner  of  difference 
between  them. 

PB0HIS80BT  NOTES. 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  direct  engage- 
ment, in  writing,  to  pay  a  sum  specified  at  the  time  therein  limited  to  a 
person  therein  named,  or  sometimes  to  his  order,  or  often  to  the  bearer  at 
large.  These  also,  by  the  same  statute  3  and  4  Anne,  c.  9,  are  made  as- 
signable and  endorsable  in  like  manner  as  bills  of  exchange. 

The  payee,  we  may  observe,  either  of  a  bill  of  exchange  or  promissory 
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note,  has  clearly  a  property  vested  in  him  (not  indeed  in  possession ,  but 
in  action)  by  the  express  contract  of  the  drawer  in  the  case  of  a  promissory 
note,  and,  inthecfcse  of  a  biil  of  exchange,  by  his  implied  contract,  viz.. 
that,  provided  the  drawee  does  not  pay  the  bill,  the  drawer* will:  for 
which  reason  it  is  usual  in  bills  of  exchange  to  express  thai  the  value 
thereof  hath  been  received  by  the  drawer ;  in  order  to  show  the  considera- 
tion upon  which  the  implied  contract  of  repayment  arises.  And  this 
property,  so  vested,  may  be  transferred  and  assigned  from  the  payee  to 
any  other  man ;  contrary  to  the  general  rule  of  the  common  law,  that  no 
chose  in  action  is  assignable :  which  assignment  is  the  life  of  paper  credit. 
It  may  therefore  be  of  some  use  to  mention  a  few  of  the  principal  inci- 
dents attending  this  transfer  or  assignment  in  order  to  make  it  regular, 
and  thereby  to  charge  the  drawer  with  the  payment  of  the  debt  to  other 
persons  than  those  with  w^hom  he  originally  contracted. 

ENDOBSVHENT. 

In  the  first  place,  then,  the  payee,  or  person  to  whom  or  whose  orci^r 
such  bill  of  exchange  or  promissory  note  is  payable,  may  by  endorsement, 
or  writing  his  name  in  dorsot  or  on  the  back  of  it,  assign  over  his  whole 
property  to  the  bearer,  or  else  to  another  person  by  name,  either  of  whom 
is  then  called  the  endorsee ;  and  he  may  assign  the  same  to  another,  and 
so  on  in  infinitum.  And  a  promissory  note,  payable  to  A,  or  bearer,  is 
negotiable  without  any  endorsement,  and  payment  thereof  may  be  de- 
manded by  any  bearer  of  it.  But  in  case  of  a  bill  of  exchange,  the  payee, 
or  the  endorsee,  (whether  it  be  a  general  or  particular  endorsement),  is  to 
go  to  the  drawee,  and  offer  his  bill  for  acceptance ;  which  acceptance  (so 
as  to  charge  the  drawer  with  the  costs)  must  be  in  writing,  under  or  on 
the  back  of  the  bill.  If  the  drawee  accepts  the  bill,  either  verbally  or  in 
writing,  he  then  makes  himself  liable  to  pay  it;  this  being  now  a  contract 
on  his  side,  grounded  on  an  acknowledgment  that  the  drawer  has  effects 
in  his  hands,  or  at  least  credit,  sufficient  to  warrant  the  payment. 

PK0TB8T. 

If  the  drawee  refuses  to  accept  the  bill,  and  it  be  of  the  value  of  201.  or 
upwards,  and  expressed  to  be  for  value  received,  the  payee  or  endorsee 
may  protest  it  for  non-acceptance;  which  protest  must  be  made  in  writing, 
under  a  copy  of  such  bill  of  exchange,  by  some  notary  public ;  or,  if  no 
such  notary  be  resident  in  the  place,  then  by  any  other  substantial  inhabi- 
'tant,  in  the  presence  of  two  credible  witnesses ;  and  notice  of  such  protest 
must,  within  fourteen  days  after,  be  given  to  the  drawer. 

But,  in  case  such  bill  be  accepted  by  the  drawee,  and  after  acceptance 
be  fails  or  refuses  to  pay  it  within  tliree  days  after  it  becomes  due,  (which 
three  days  are  called  days  of  grace),  the  payee  or  endorsee  is 
then  to  get  it  protested  for  non-payment,  in  the  same  manner,  and  by 
the  same  persons  who  are  to  protest  it  in  case  of  non-acceptance ;  and 
such  protest  must  also  be  notified ,  within  fourteen  days  after,  u)  the 
17 
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drawer.  And  he,  on  producing  such  protest,  either  of  non-acceptance  or 
non-payment,  is  bound  to  make  good  to  the  payee,  or  endorsee,  not  only 
the  amount  of  the  said  bills  c  which  he  is  bound  to  do  within  a  reasonable 
time  after  non-payment,  without  any  protest,  by  the  rules  of  the  common 
law),  but. also  interest  and  all  charges,  to  be  computed  from  the  time  of 
making  such  protest.  But  if  no  protest  be  made  or  notified  to  the  drawer, 
and  any  damage  accrues  by  such  neglect,  it  shall  fall  on  the  holder  of  the 
bill.  The  bill,  when  refused,  must  be  demanded  of  the  drawer  as  soon  as 
conveniently  may  be :  for  though,  when  one  draws  a  bill  of  exchange,  he 
subjects  himself  to  the  payment  if  the  person  on  whom  it  is  drawn  refuses 
either  to  accept  or  pay,  yet  that  is  with  this  limitation,  that  if  the  bill  be 
not  paid  when  due,  the  person  to  whom  it  is  payable  shall  in  convenient 
time  give  the  drawer  notice  thereof ;  for  otherwise  the  law  will  imply 
it  paid ;  since  it  would  be  prejudicial  to  commerce  if  a  bill  might  rise  up 
to  charge  the  drawer  at  any  distance  of  time :  when  in  the  mean  time  all 
reckonings  and  accounts  may  be  adjusted  between  the  drawer  and  drawee. 

If  the  bill  be  an  endorsed  bill,  and  the  endorsee  cannot  get  the 
drawee  to  discharge  it,  he  may  call  upon  either  the  drawer  or  the  endorser, 
or,  if  the  bill  has  been  negotiated  through  many  hands,  upon  any  of  the 
endorsers ;  for  each  endorser  is  a  warrantor  for  the  payment  of  the  bill, 
which  is  frequently  taken  in  payment  as  much  (or  more)  upon  the  credit 
of  the  endorser  as  of  the  drawer.  And  if  such  endorser,  so  called  upon, 
has  the  names  of  one  or  more  endorsers  prior  to  his  own,  to  each  of  whom 
he  is  properly  an  endorsee,  he  is  also  at  liberty  to  call  upon  any  of  them 
to  make  him  satisfaction ;  and  so  upwards.  But  the  first  endorser  has 
nobody  to  resort  to  but  the  drawer  only. 

What  has  been  said  of  bills  of  exchange  is  applicable  also  to  promis- 
sory notes,  that  are  endorsed  over,  and  negotiated  from  one  hand  to 
another;  only  that  in  this  case,  as  there  is  no  drawee,  there  can  be  no 
protest  for  non-acceptance ;  or  rather,  the  law  considers  a  promissory  note 
in  the  light  of  a  bill  drawn  by  a  man  upon  himself,  and  accepted  at  the 
time  of  drawing.  And,  in  case  of  non-payment  by  the  drawer,  the  several 
endorsees  of  the  promissory  note  have  the  same  remedy,  as  upon  bills  of 
exchange,  against  the  prior  endorsers. 


CHAPTER  XXXI. 

OF  TITLE  BY  BANKRUPTCY. 

The  chapter  treats  of  1,  Who  may  become  a  bankrupt.  2,  What  acts  make 
a  bankrupt.  8,  The  proceedings  on  a  commlsglon  of  bankruptcy.  4,  How  goods  may 
be  transferred  by  bankruptcy.  The  chapter  Is  mainly  historical  and  of  smaU  practical 
benefit  now. 
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CHAPTER  XXXII. 

OF  TITLE  BY  TESTAMENT,  AND  ADMINISTRATION. 

480-S18. 

There  yet  remains  to  be  examined ,  in  the  present  chapter,  two  other 
methods  of  acquiring  personal  estates,  viz.,  by  testament  and  adminUtration. 

XI.,  XII.  I  shall,  first,  enquire  into  the  original  and  antiquity  of  tes- 
taments and  administrations;  shall,  secondly,  show  who  is  capable  of 
making  a  last  will  and  testament ;  shall,  thirdly,  consider  the  nature  of  a 
testament  and  its  incidents;  shall,  fourthly,  show  what  an  executor  and 
administrator  are,  and  how  they  are  to  be  appointed;  and  lastly,  shall 
select  some  few  of  tlie  general  heads  of  the  office  and  duty  of  executors  and 
administrators. 

OBieiNAL  OF  TBSTAHEHTS. 

First,  as  to  the  original  of  testaments  and  administrations. 

Testaments  are  of  very  high  antiquity. 

With  us  in  England,  this  power  of  bequeathing  is  coeval  with  the  first 
rudiments  of  the  law :  for  we  have  no  traces  or  memorials  of  any  time 
when  it  did  not  exist. 

But  we  are  not  to  imagine  that  this  power  of  bequeathing  extended 
originally  to  all  a  man's  personal  estate.  On  the  contrary,  Glanvil  informs 
us  that  by  the  common  law,  as  it  stood  in  the  reign  of  Henry  the  second, 
a  man's  goods  were  to  be  divided  into  three  equal  parts :  of  which  one 
went  to  his  heirs  or  lineal  descendants,  another  to  his  wife,  and  the  third 
was  at  his  own  disposal :  or«  if  he  died  without  a  wife,  he  might  then  dis- 
pose of  one  moiety,  and  the  other  went  to  his  children ;  and  so  e  converso, 
if  he  had  no  children,  the  w^ife  was  entitled  to  one  moiety,  and  he  might 
bequeath  the  other;  but  if  be  died  without  either  wife  or  issue,  the  whole 
was  at  his  own  disposal.  The  shares  of  the  wife  and  children  were  called 
their  reasonable  parts,  and  the  writ  de  rationabili  parte  bonorum  was  given 
to  recover  them. 

In  the  reign  of  king  Edward  the  Third,  this  right  of  the  wife  and 
children  was  still  held  to  be  the  universal  or  common  law. 

But  this  law  is  at  present  altered  by  imperceptible  degrees,  and  the 
deceased  may  now,  by  will,  bequeath  the  whole  of  his  goods  and  chattels ; 
though  we  cannot  trace  out  when  first  this  alteration  began. 

In  case  a  person  made  no  disposition  of  such  of  his  goods  as  were  tes- 
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table,  whether  that  were  only  part  or  the  whole  of  them,  he  was,  and  is, 
said  to  die  intestate ;  and  in  such  case  it  is  said,  that  by  the  old  law  the 
king  was  entitled  to  seize  upon  his  goods,  as  the  parens  patriscj  and  gen- 
eral trustee  of  the  kingdom.  This  prerogative  the  king  continued  to  exer- 
cise for  some  time  by  his  own  ministers  of  justice  ;  and  probably  in  the 
County  court,  where  matters  of  all  kinds  were  determined:  and  it*was 
granted  as  a  franchise  to  many  lords  of  manors,  and  others,  w^ho  have  to 
this  day  a  prescriptive  right  to  grant  administration  to  their  intestate  ten- 
ants and  suitors,  in  their  own  courts-baron,  and  other  courts,  or  to  have 
their  will  there  proved,  in  case  they  made  any  disposition.  Afterwards, 
the  crown,  in  favour  of  the  church,  invested  the  prelates  with  this  branch 
of  the  prerogative.  The  goods,  therefore  of  intestates  were  given  to  the 
ordinary  by  the  crown;  and  he  might  seize  tliem,  and  keep  them  without 
wasting,  and  also  might  give,  aliene,  or  sell  them  at  his  will,  and  dispose 
of  the  money  in  pios  ilsus:  and,  if  he  did  otherwise,  he  broke  the  confi- 
dence which  the  law  reposed  in  him.  So  that  properly,  the  whole  interest 
and  power  which  were  granted  to  the  ordinary  were  only  those  of  beina: 
the  king's  almoner  within  his  diocese ;  in  trust  to  distribute  the  intestate's 
goods  in  charity  to  the  poor,'  or  in  such  superstitious  uses  as  the  mistaken 
zeal  of  the  times  had  denominated  pious.  And  as  he  had  thus  the  dispo- 
sition of  the  intestate's  effects,  the  probate  of  wills  of  course  followed : 
for  it  was  thought  just  and  natural,  that  the  will  of  the  deceased  should  be 
proved  to  the  satisfaction  of  tlie  prelate,  whose  right  of  distributing  his 
chattels  for  the  fl:ood  of  his  soul  was  effectually  superseded  thereby. 

The  goods  of  the  intestate  being  thus  vested  in  the  ordinary  upon  the 
most  solemn  and  conscientious  trust,  the  reverend  prelates  were,  there- 
fore, not  accountable  to  any  but  to  God  and  themselves,  for  their  conduct. 
Thus,  the  popish  clergy,  took  to  themselves  (under  the  name  of  the  church 
and  the  poor)  the  whole  residue  of  the  deceased's  estate,  after  the  partes 
rationabiles,  or  two-thirds,  of  the  wife  and  children  were  deducted ;  with- 
out paying  even  his  lawful  debts,  or  other  charges  thereon.  For  which 
reason,  it  was  enacted  by  the  statute  of  Westm.  2,  that  the  ordinary  shall 
be  bound  to  pay  the  debts  of  the  intestate  so  far  as  his  goods  will  extend, 
in  the  same  manner  that  the  executors  were  bound  in  case  the  deceased 
had  left  a  will.  This  was  the  first  check  given  to  that  exorbitant  power, 
which  the  law  had  entrusted  with  ordinaries.  But,  though  they  were  now 
made  liable  to  the  creditors  of  the  intestate  for  their  just  and  lawful  de- 
mands ;  yet  the  residuum,  after  payment  of  debts,  remained  still  in  their 
hands,  to  be  applied  to  whatever  purposes  the  conscience  of  the  ordinary 
shall  approve.  The  flagrant  abuses  of  which  power  occasioned  the  legis- 
lature again  to  interpose,  in  order  to  prevent  the  ordinaries  from  keeping 
any  longer  the  administration  in  their  own  hands,  or  those  of  their  imme- 
diate dependents :  and  therefore  the  statute  31  Edw.  III.  c.  11  provides, 
that,  in  case  of  intestacy,  the  ordinary  shall  depute  the  nearest  and  most 
lawful  friends  of  the  deceased  to  administer  his  goods ;  which  ad  minis  tra- 


Chap.  XXXII.]         OF  TITLE  BY  TESTAMENT.  281 

tors  are  put  upon  the  same  footing,  with  regard  to  suits  and  to  accounting, 
as  executors  appointed  by  will.  This  is  the  original  of  administratorSi  as 
they  at  present  stand ;  who  are  only  the  officers  of  the  ordinary,  appointed 
by  him  in  pursuance  of  this  statute,  which  singles  out  the  next  and  most 
lawful  friend  of  the  intestate;  who  is  interpreted  to  be  the  next  of  blood 
that  is  under  no  legal  disabilities.  The  statute  21  Hen.  VIII.  c.  5  enlarges 
a  little  more  the  power  of  the  ecclesiastical  judge;  aird  permits  him  to- 
grant  administration  either  to  the  widow,  or,  the  next  of  kin,  or  to  both  of 
them,  at  his  own  discretion;  and,  wtiere  two  or  more  persons  are  in  the 
same  degree  of  kindred,  gives  the  ordinary  his  election  to  accept  which- 
ever he  pleases. 

WHO  HAT  OB  HAT  NOT  HAKE  A  TKSTAHBNT, 

I  proceed  now,  secondly ,  to  inquire  who  may,  or  may  not,  make  a  tes- 
tament. Regularly,  every  person  hath  full  power  and  liberty  to  make  a 
will,  that  is  not  under  some  special  prohibition  by  law  or  custom :  which 
prohibitions  are  principally  upon  three  accounts :  for  want  of  sufficient  dis- 
cretion ;  for  want  of  sufficient  liberty  and  free  will ;  and  on  account  of  their 
criminal  conduct. 

1.  In  the  first  species  are  to  be  reckoned  infants,  under  the  age  of  four- 
teen if  males,  and  twelve  if  females.  Madmen,  or  otherwise  noncompotesj 
idiots  or  natural  fools,  persons  grown  childish  by  reason  of  old  age  or  dis- 
temper, such  as  have  their  senses  besotted  with  drunkenness, — all  these 
are  incapable,  by  reason  of  mental  disability,  to  make  any  will  so  long  as 
such  disability  lasts.  To  this  class  also  may  be  referred  such  persons  as 
are  horn  deaf,  blind  and  dumb ;  who,  as  they  have  always  wanted  the  com- 
mon inlets  of  understanding,  are  incapable  of  having  animum  testandi,  and 
their  testaments  are  therefore  void. 

2.  Such  persons  as  are  intestable  for  want  of  liberty  or  freedom  of 
will  are,  by  the  civil  law,  of  various  kinds :  as  prisoners,  captives,  and  the 
like.  But  the  law  of  England  does  not  make  such  persons  absolutely  in- 
testable ;  but  only  leaves  it  to  the  discretion  of  the  court  to  judge,  upon 
the  consideration  of  their  particular  circumstances  of  duress,  whether  or 
no  such  person  could  be  supposed  to  have  liberum  animum  testandi.  And, 
with  us  a  married  woman  is  not  only  utterly  incapable  of  devising  lands , 
being  excepted  out  of  the  statute  of  wills,  34  and  35  Hen.  VIII,  c.  5,  but 
also  she  is  incapable  ot  making  a  testament  of  chattels,  without  the  license 
of  her  husband.  For  all  her  personal  chattels  are  absolutely  his ;  and  he 
may  dispose  of  her  chattels  real,  or  shall  have  them  to  himself  if  he  sur- 
vives her ;  it  would  be  therefore  extremely  inconsistent  to  give  her  a  power 
of  defeating  that  provision  of  the  law,  by  bequeathing  these  chattels  to 
another.  Yet  by  her  husband's  license  she  may  make  a  testament :  and 
the  husband,  upon  marriage,  frequently  covenants  with  her  friends  to 
allow  her  that  license;  but  such  license  is  more  properly  his  assent;  for, 
unless  it  be  given  to  the  particular  will  in  question,  it  w^ill  not  be  a  com- 
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plete  testament,  even  though  the  husband  beforehand  hath  given  her  per- 
mission to  make  a  will.  Yet  it  shall  be  sufficient  to  repel  the  husband  from 
his  general  right  of  administering  his  wife's  effects ;  and  administration 
shall  be  granted  to  her  appointee,  with  such  testamentary  paper  annexed. 
So  that,  in  reality,  the  woman  makes  no  will  at  all,  but  only  something 
like  a  will ;  operating  in  the  nature  of  an  appointment,  the  execution  of 
which  the  husband,  by  his  bond,  agreement,  or  covenant,  is  bound  to 
allow. 

3.  Persons  incapable  of  making  testaments,  on  account  of  their  crimi- 
nal conduct,  are,  in  the  first  place,  all  traitors  and  felons,  from  the  time  of 
conviction ;  for  then  their  goods  and  chattels  are  no  longer  at  their  own 
disposal,  but  forfeited  to  the  king.  Neither  can  Afelo  de  se  qiake  a  will  of 
goods  and  chattels,  for  they  are  forfeited  by  the  act  and  manner  of  his 
death ;  but  he  may  make  a  devise  of  his  lands,  for  they  are  not  subjected 
to  any  forfeiture.  Outlaws  also,. though  it  be  but  for  debt,  are  incapable 
of  making  a  will,  so  long  as  the  outlawry  subsists,  for  their  goods  and  chat- 
tels are  forfeited  during  that  time.  As  for  persons  guilty  of  other  crimes 
short  of  felony,  who  are 'by  the  civil  law  precluded  from  making  testa- 
ments, (as  usurers,  libellers,  and  others  of  worse  stamp,)  by  common  law 
their  testaments  maybe  good. 

NATURE  OF  A  TBSTAHKNT. 

Let  us  next,  thirdly^  consider  what  this  last  will  and  testfCtnent  is, 
which  almost  every  one  is  thus  at  liberty  to  make.  The  definition  of  the 
old  Roman  lawyers  is,  **  the  legal  declaration  of  a  man's  intentions,  which 
he  wills  to  perform  after  his  death." 

WRITTRN  AND  VERBAL  WILLS. 

These  testaments  are  divided  into  two  sorts :  wriUeri,  and  verbal  or 
nuncupative;  of  which  the  former  is  committed  tolvriting,  the  latter  de- 
pends merely  upon  oral  evidence,  being  declared  by  the  testator  in  ^j^r^mt« 
before  a  sufficient  number  of  witnesses,  and  afterwards  reduced  to  writing. 
A  codicil,  codicillus,  a  little  book  or  writing,  is  a  supplement  to  a  will,  or 
an  addition  made  by  the  testator,  and  annexed  to,  and  to  be  taken  as  part 
of,  a  testament;  being  for  its  explanation,  or  alteration,  or  to  make  some 
addition  to,  or  else  some  substraction  from,  the  former  disposition  of  the 
testator.    This  may  also  be  either  written  or  nuncupative. 

NUNCUPATIVE  WILLS  AND  CODICILS. 

But,  as  7iuncupative  wills  and  codicils  (which  were  formerly  more  in  use 
than  at  present,  when  the  art  of  writing  is  become  more  universal)  are 
liable  to  great  impositions,  and  may  occasion  many  perjuries,  the  statute 
of  frauds,  29  Car.  II.  c.  3,  hath  laid  them  under  many  restrictions;  except 
when  made  bv  mariners  at  sea,  and  soldiers  in  actual  service.  As  to  all 
other  persons,  it  enacts :  I,  That  no  written  will  sliall  be  revoked  or  altered 
^  by  a  subsequent  nuncupative  one,  except  the  same  be  in  the  lifetime  of 
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the  testator  redaced  to  writing,  and  read  over  to  him,  and  approved ;  and 
unless  the  same  be  proved  to  have  been  so  done  by  the  oaths  of  three  wit- 
nesses at  the  least;  who  by  statute  4  and  5  Anne,  c.  16,  must  be  such  as 
are  admissable  upon  trials  of  common  law.  2,  That  no  nuncupative  will 
shall  in  any  wise  be  Kood,  where  the  estate  bequeathed  exceeds  302., 
unless  proved  by  three  such  witnesses,  present  at  the  making  thereof,  (the 
Roman  law  requiring  seven,)  and  unless  they,  or  some  of  them  were 
specially  required  to  bear  witness  thereto  by  the  testator  himself;  and 
unless  it  was  made  in  his  last  sickness,  in  his  own  habitation  or  dwelling- 
house,  or  where  he  had  been  previously  resident  ten  days  at  the  least, 
except  he  be  surprised  with  sickness  on  a  journey,  or  from  home,  and  dies 
without  returnim?  to  his  dwelling.  3,  That  no  nuncupative  will  shall  be 
proved  by  the  witnesses  after  six  months  from  the  making,  unless  it  were 
put  in  writing  within  six  days.  Nor  shall  it  be  proved  till  fourteen  days 
after  the  death  of  the  testator,  nor  till  process  hath  first  issued  to  call  in  the 
widow  or  next  of  kin,  to  contest  it,  if  they  think  proper.  The  testamentary 
words  must  be  spoken  with  an  intent  to  bequeath,  not  any  loose,  idle  dis- 
course in  his  illness ;  for  he  must  require  the  bystanders  to  ]:)ear  witness 
of  such  his  intention :  the  will  must  be  made  at  home,  or  among  his 
family  or  friends,  unless  by  unavoidable  accident ;  to  prevent  impositions 
from  strangers ;  it  must  be  in  his  last  sickness ;  for,  if  he  recovers,  he  may 
alter  his  dispositions,  and  has  time  to  make  a  written  will ;  it  must  not  be 
proved  at  too  long  a  distance  from  the  testator's  death,  lest  the  words 
should  escape  the  memory  of  the  witnesses ;  nor  yet  too  hastily  and  with- 
out notice,  lest  the  family  of  the  testator  should  be  put  to  inconvenience, 
or  surprised. 

WKITTRN  WILLS. 

As  to  written  wills,  they  need  not  any  witness  of  their  publication.  I 
speak  not  here  of  devises  of  lands,  which  are  quite  of  a  different  nature ; 
being  conveyances  by  statute,  unknown  to  the  feodal  or  common  law,  and 
not  under  the  same  jurisdiction  as  personal  testaments.  But  a  testament 
of  chattels,  written  in  the  testator's  own  hand,  though  it  has  neither  his 
name  nor  seal  to  it,  nor  witnesses  present  at  its  publication,  is  good,  pro- 
vided sufiicient  proof  can  be  had  that  it  is  his  hand  writing.  And  though 
written  in  another  man's  hand,  and  never  signed  by  the  testator,  yet,  if 
proved  to  be  according  to  his  instructions  and  approved  by  him,  it  hath 
been  held  a  good  testament  of  the  personal  estate.  Yet  it  is  the  safer  and 
more  prudent  way,  and  leaves  less  in  the  breast  of  the  ecclesiastical  judge, 
if  it  be  signed  or  sealed  by  the  testator,  and  published  in  the  presence  of 
witnesses. 

No  testament  is  of  any  effect  till  after  the  death  of  the  testator.  And 
therefore,  if  there  be  many  testaments,  the  last  overthrows  all  the  former : 
but  the  republication  of  a  former  will  revokes  one  of  a  later  date,  and 
establishes  the  first  again. 


♦ 
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HOW  AYOIDID. 

Hence  it  follows,  that  testaments  may  be  avoided  three  ways :  1,  If 
made  by  a  person  labouring  under  any  of  the  incapacities  before  men- 
tioned ;  2f  By  making  anothe]^  testament  of  a  later  date ;  and,  3,  By 
cancelling  or  revoking  it.  For,  though  I  make  a  last  will  and  testament 
irrevocable  in  the  strongest  words,  yet  I  am  at  liberty  to  revdke  it :  be- 
cause my  own  act  or  words  cannot  alter  the  disposition  of  law,  so  as  to 
nuike  that  irrevocable  which  is  in  its  own  nature  revocable.  It  hath  also 
been  held,  that,  without  an  express  revocation,  if  a  man,  who  hath  made 
his  will,  afterwards  marries  and  hath  a  child,  this  is  a  presumptive  or 
implied  revocation  of  his  former  will,  which  he  made  in  his  state  of  celi- 
bacy. The  Romans  were  also  wont  to  set  aside  testaments  as  being 
inofficiosa,  deficient  in  natural  duty,  if  they  disinherited  or  totally  passed 
by  (without  assigning  a  true  and  sufficient  reason)  any  of  the  children  of 
the  testator.  But,  if  the  child  had  any  legacy,  though  ever  so  small,  it 
was  a  proof  that  the  testator  had  not  lost  his  memory  or  his  reason,  which 
otherwise  the  law  presumed ;  but  was  then  supposed  to  have  acted  thus 
for  some  substantial  cause ;  and  in  such  case  no  querela  inofficiosi  testa- 
menti  was  allowed.  Hence  probably  has  arisen  that  groundless  vulgar 
error,  of  the  necessity  of  leaving  the  heir  a  shilling,  or  some  other  express 
legacy,  in  order  to  disinherit  him  effectually :  whereas  the  law  of  England 
makes  no  such  constrained  suppositions  of  forgetfulness  or  insanity ;  and 
therefore,  though  the  heir  or  next  of  kin  be  totally  omitted,  it  admits  no 
querela  inofficiosi  to  set  aside  such  a  testament. 

We  are  next  to  consider,  fourthly ,  what  is  an  executor,  and  what  an 
administrator :  and  how  they  are  both  to  be  appointed. 

,  KXKCUTOB. 

An  executor  is  he  to  whom  another  man  commits  by  will  the  execu- 
tion of  that  his  lust  will  and  testament.  And  all  persons  are  capable  of 
being  executors,  that  are  capable  of  making  wills,  and  many  others 
besides;  as  feme-coverts  and  infants:  nay,  even  infants  unborn,  or  in 
venire  sa  mere,  may  be  made  executors.  But  no  infant  can  act  as  such  till 
the  age  of  seventeen  years ;  till  which  time  administration  must  be  granted 
to  some  other,  durante  minore  xtate.  In  like  manner  as  it  may  be  granted 
durante  absentia,  or  pendente  lite;  when  the  executor  is  out  of  the  realm, 
or  when  a  suit  is  commenced  in  the  ecclesiastical  court  touching  the  valid- 
ity of  the  will.  This  appointment  of  an  executor  is  essential  to  the  mak- 
ing of  a  will :  and  it  may  be  performed  either  by  express  words,  or  such 
as  strongly  imply  the  same.  But  if  the  testator  makes  an  incomplete 
will,  without  naming  any  executors,  or  if  he  narSes  incapable  persons,  or 
if  the  executors  named  refuse  to  act:. in  any  of  these  cases,  the  ordinary 
must  grant  administration  cy^m  testawfnt^  e^j^j^^-rfi.  jp  some  other  person; 
and  then  the  duty  of  the  admiuistrntor,  as  also  when  he  is  constituted 
only  durante  minore  seiatej  etc.,  of  another,  is  very  little  different  from  that 
of  an  executor. 
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ADHINISTRATOS. 

But  if  the  deceased  died  wholly  intestate,  without  making  either  will 
or  executorSi  then  general  letters  of  administration  must  be  granted  by 
the  ordinary  to  such  administrator  as  the  «tatutes  of  £<lward  the  Third 
and  Henry  the  Eighth  before  mentioned,  direct.  In  consequence  of  which 
we  may  obserre,  1,  That  the  ordinary  is  compeUabls  to  grant  administra- 
tion of  the  goods  and  chattels  of  the  wife,  to  the  husband  or  his  repre- 
sentatives :  and  of  the  husband's  effects,  to  the  widow,  or  the  next  of  kin ; 
but  he  may  grant  it  to  either  or  both  at  liis  discretion.  2,  That,  among 
the  kindred,  those  are  to  be  preferred  that  are  the  nearest  in  degree  to 
the  intestate ;  but,  of  persons  in  equal  degree,  the  ordinary  may  take 
which  he  pleases.  3,  That  this  nearneis  or  propinquity  of  degree  shall  be 
reckoned  according  to  the  computation  of  the  civilians;  and  not  of  the 
canonists,  which  the  law  of  England  adopts  in  the  descent  of  real  estates : 
because  in  the  civil  computation  the  intestate  himself  is  the  terminuSf  a 
quo  the  several  degrees  are  numbered,  and  not  the  common  ancestor, 
according  to  the  rule  of  the  canonists.  And  therefore  in  the  first  place 
the  children,  or  (on  failure  of  children)  the  parents,  of  the  deceased,  are 
entitled  to  the  administration ;  both  which  are  indeed  in  the  first  degree ; 
but  with  us  the  children  are  allowed  the  preference.  Then  follow 
brothers,  grandfathers,  uncles  and  nephews,  (and  the  females  of  each  * 
class  respectively,)  and  lastly  cousins.  4,  The  half-blood  is  admitted  to 
the  administration  as  well^s  the  whole ;  for  they  are  of  the  kindred  of  the 
intestate,  and  only  excluded  from  inheritances  of  land  upon  feodal  rea- 
sons. 5,  If  none  of  the  kindred  will  take  out  administration,  a  creditor 
may,  by  custom,  do  it.  6,  If  the  executor  refuses,  or  dies  intestate,  the 
administration  may  be  granted  to  the  residuary  legatee,  in  exclusion  of 
the  next  of  kin.  7,  And  lastly,  the  ordinary  may,  in  defect  of  all  these, 
commit  administration,  (as  he  might  have  done  before  the  statute  of 
Edward  III.)  to  such  discreet  person  as  he  approves  of:  or  may  grant  let- 
ters ad  colligendum  bona  defunctif  which  neither  makes  him  executor  nor 
administrator :  his  only  business  being  to  keep  the  goods  in  his  safe  cus- 
tody, and  to  do  other  nets  for  the  benefit  of  such  as  are  entitled  to  the 
property  of  the  deceased.  If  a  bastard,  who  has  no  kindred,  being  nullius 
filius;  or  any  one  else  that  has  no  kindred,  dies  intestate  and  without  wife 
or  child,  it  hath  formerly  been  held  that  the  ordinary  might  seize  his 
goods  and  dispose  of  them  in  pios  usus.  But  the  usual  course  now  is  for 
some  one  to  procure  letters-patent,  or  other  authority  from  the  king ;  and 
then  the  ordinary  of  course  grants  administration  to  such  appointee  of  the 
crown. 

The  interest  vested  in  the  executor  by  the  will  of  the  deceased  may 
be  continued  and  kept  alive  by  the  will  of  the  same  executor:  so  that  the 
executor  of  A's  executor  is  to  all  intents  and  purposes  the  executor  and 
representative  of  A  himself;  but  the  executor  of  A's  administrator,  or  the 
administrator  of  A's  executor,  is  not  the  representative  of  A.    For  the 
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power  of  an  executor  is  founderl  upon  the  special  confidence  and  actual 
appointment  of  the  deceased ;  and  such  executor  is  therefore  allowed  to 
transmit  that  power  to  another  in  whom  he  has  equal  confidence :  but  the 
administrator  of  A  is  merely  the  officer  of  the  ordinary,  prescribed  to  him 
by  act  of  parliament,  in  whom  the  deceased  has  reposed  no  trust  at  all : 
and  therefore,  on  the  death  of  that  officer,  it  results  back  to  the  ordinary 
to  appoint  another.  And,  with  regard  to  the  administrator  of  A,s  execu- 
tor, he  has  clearly  no  privity  or  relation  to  A,  being  only  commissioned  to 
administer  the  effects  of  the  intestate  executor,  and  not  of  the  original 
testator.  Wherefore,  in  both  these  cases,  and  whenever  the  course  of 
representation  from  executor  to  executor  is  interrupted  by  any  one  admin- 
istration, it  is  necessary  for  the  ordinary  to  commit  administration  afresh 
o/  the  goods  of  the  deceased  not  administered  by  the  former  executor  or 
administrator.  And  this  administrator  de  bonis  nan  is  the  only  legal 
representative  of  the  deceased  in  matters  of  personal  property.  But  he 
may,  as  well  as  an  original  administrator,  have  only  a  limited  or  specicd 
administration  committed  to  his  care,  viz.,  of  certain  specific  efiTects,  such 
as  a  term  of  years,  and  the  like ;  the  rest  being  committed  to  others. 

OFFlUE  AND  DUTY  OF  EXKCUTOB  AND  ADMINISTBATOB. 

Having  thus  shown  what  is  and  who  may  be  an  executor  or  adminis- 
trator, I  proceed  now j  fifthly  and  lastly,  to  inquire  into  some  few  of  the 
principal  points  of  their  office  and  duty,  'f  hes^,  in  general,  are  very  much 
the  same  in  both  executors  and  administrators ;  excepting,  first,  that  the 
executor  is  bound  to  perform  a  will,  which  an  administrator  is  not,  unless 
where  a  testament  is  annexed  to  his  administration,  and  then  he  differs 
still  less  from  an  executor :  and  secondly,  that  an  executor  may  do  many 
acts  before  he  proves  the  will,  but  an  administrator  may  do  nothing  till 
letters  of  administration  are  issued ;  for  the  former  derives  his  power  from 
the  will  and  not  from  the  probate ;  the  latter  owes  his  entirely  to  the 
appointment  of  the  ordinary.  If  a  stranger  takes  upon  him  to  act  as 
executor,  without  any  just  authority,  (as  by  intermeddling  with  the  goods 
of  the  deceased,  and  many  other  transactions,)  he  is  called  in  law  an 
executor  of  his  own  wrong,  (de  son  torty)  and  is  liable  to  all  the  trouble  of  an 
executorship  without  any  of  the  profits  or  advantages.  But  merely  doing 
acts  of  necessity  or  humanity,  as  locking  up  the  goods  or  burying  the 
corpse  of  deceased,  will  not  amount  to  such  an  intermeddling  as  will 
charge  a  man  as  executor  of  his  own  wrong.  Such  a  one  cannot  bring  an 
action  himself  in  right  of  the  deceased,  but  actions  may  be  brought  against 
him.  And,  in  all  actions  by  creditors  against  such  an  officious  intruder, 
he  shall  be  named  an  executor,  generally ;  for  the  most  obvious  conclu- 
sion which  strangers  can  form  from  his  conduct  is,  that  he  hath  a  will  of 
the  deceased  wherein  he  is  named  executor,  but  hath  not  yet  taken  pro- 
bate thereof.  He  is  chargeable  with  the  debts  of  tlie  deceased  so  far  as 
assets  come  to  his  hands,  and,  as  against  creditors  in  general,  shall  be 
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allowed  all  paymeiiU  made  to  any  other  creditor  in  the  same  or  a  superior 
degree,  himself  only  excepted.  And  though,  as  against  the  rightful 
executor  and  administrator,  he  cannot  plead  such  payment,  yet  it  shall 
be  allowed  him  in  mitigation  of  damages ;  unless  perhaps  upon  a  deficiency 
of  assets,  whereby  tlie  rightful  executor  may  be  prevented  from  satisfying 
his  own  debt.  But  let  us  now  see  what  are  the  power  and  duty  of  a  right- 
ful executor  or  administrator. 

POWEB  AND  DUTY  OF  EXECUTOR  AND  ADH1N18TBAT0B. 

1.  He  must  bury  the  deceased  in  a  manner  suitable  to  the  estate 
which  he  leaves  behind  him.  Necessary  funeral  expenses  are  allowed 
previous  to  all  other  debts  and  charges ;  but  if  the  executor  or  adminis- 
trator be  extravagant,  it  is  a  species  of  devastation  or  waste  of  the  sub- 
stance of  the  deceased,  and  shall  only  be  prejudicial  to  himself,  and  not  to 
the  creditors  or  legatees  of  the  deceased. 

2.  The  executor  or  administrator  durante  minore  tetatet  or  durante 
absentia,  or  cum  testamento  annexo,  must  prove  the  will  of  the  deceased : 
whicli  is  done  either  in  common  form,  which  is  only  upon  his  own  oath 
before  the  ordiwiry  or  his  surrogate ;  or  per  testes,  in  more  solemn  form  of 
law,  in  case  the  validity  of  the  will  be  disputed.  When  the  will  is  so 
proved,  the  original  must  be  deposited  in  the  registry  of  the  ordinary : 
and  a  copy  thereof  in  parchment  is  made  out  under  the  seal  of  the  ordi- 
nary, and  delivered  to  the  executor  or  administrator,  together  with  a  cer- 
tificate of  its  having  been  proved  before  him  :  all  which  together  is  usually 
styled  the  probate.  In  defect  of  any  will,  the  person  entitled  to  be  admin- 
istrator, must  also,  at  this  period,  take  out  letters  of  administration  under 
tlie  seal  of  the  ordinary,  whereby  an  executorial  power  to  collect  and 
administer,  that  is,  dispose  of  the  goods  of  the  deceased,  is  vested  in  him : 
and  he  must,  by  statute  22  and  23  Car.  II.  c.  10,  enter  into  a  bond  with 
sureties  faithfully  to  execute  his  trust. 

3.  The  executor  or  administrator  is  to  make  an  inventory  of  all  the 
goods  and  chattels,  whether  in  possession  or  action,  of  the  deceased; 
which  he  is  to  deliver  in  to  the  ordinary  upon  oath,  if  thereunto  lawfully 
required.  i 

4.  He  is  to  collect  all  the  goods  and  chattels  so  inventoried ;  and  to 
that  end  he  has  very  large  powers  and  interests  conferred  on  him  by  law; 
being  the  representative  of  the  deceased,  and  having  the  same  proj)erty  in 
his  goods  as  the  principal  had  when  living,  and  the  same  remedies  to 
recover  them.  And  if  there  be  two  or  more  executors,  a  sale  or  release  by 
one  of  them  shall  be  good  against  all  the  rest ;  but  in  case  of  administrators 
it  is  otherwise.  Whatever  is  so  recovered,  tl|pt  is  of  a  salable  nature  and 
may  be  converted  into  ready  money,  is  called  (xssets  in  the  hands  of  the 
executor  or  adnunistrator ;  that  is,  sufficient  or  enough  Cfrom  the  French 
assez)  to  make  him  chargeable  to  a  creditor  or  legatee,  so  far  as  such  goods 
and  chattels  extend.    Whatever  assets  so  come  to  his  hands  he  may  con- 
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vert  into  ready  money,  to  answer  the  demands  that  may  be  made  upon 
him :  which  is  the  next  thing  to  be  considered ;  for, 

5.  The  executor  or  administrator  must  pay  the  debts  of  the  deceased. 
In  payment  of  debts  he  must  observe  the  rules  of  priority :  otherwise,  on 
deficiency  of  assets,  if  he  pays  those  of  a  lower  deKree  first,  he  must  answer 
those  of  a  higher  out  of  his  own  estate.  And,  first,  he  may  pay  all  funeral 
charges,  and  the  expense  of  proving  the  will,  and  the  like.  Secondly, 
debts  due  to  the  king  on  record  or  specialty.  Thirdly,  such  debts  as  are 
by  particular  statutes  to  be  preferred  to  all  others :  as  the  forfeitures  for 
not  burying  in  woollen,  money  due  upon  poor-rates,  for  letters  to  the  post- 
ofiKce,  and  some  others.  Fourthly,  debts  of  record ;  as  judgments,  (dock- 
eted according  to  the  statute  4  and  5  W.  and  M.  c.  20,)  statutes  and  recog- 
nizances. Fifthly,  debts  due  on  special  contracts ;  as  for  rent,  (for  wliich 
the  lessor  has  a  better  remedy  in  his  own  hands  by  distreining)  or  upon 
bonds,  covenants,  and  the  like,  under  seal.  Lastly,  debts  on  simple  con- 
tracts, viz.,  upon  notes  unsealed,  and  verbal  promises.  Among  these 
simple  contracts,  servants  wages  are  by  some  with  reason  preferred  to  any 
other.  Among  debts  of  equal  degree,  the.  executor  or  administrator  is 
allowed  to  pay  himself  first,  by  retaining  in  his  hands  so  fnuch  as  his  debt 
amounts  to.  But  an  executor  of  his  own  wrong  is  not  allowed  to  retain : 
for  that  would  tend  to  encourage  creditors  to  strive  who  should  first  take 
possession  of  the  goods  of  the  deceased;  and  would  besides  be  taking 
advantage  of  his  own  wrong,  which  is  contrary  to  the  rule  of  law.  If  a 
creditor  constitutes  his  debtor  his  executor,  this  is  a  release  or  discharge 
of  the  debt,  whether  the  executor  acts  or  no ;  provided  there  be  assets 
sufiicient  to  pay  the  testator's  debts :  for  though  this  discharge  of  the  debt 
shall  take  place  of  all  legacies,  yet  it  were  unfair  to  defraud  tlie  testator's 
creditors  of  their  just  debts  by  a  release  which  is  absolutely  voluntary. 
Also,  if  no  suit  is  commenced  against  him,  the  executor  may  pay  any  one 
creditor  in  equal  degree  his  whole  debt,  though  he  has  nothing  left  for 
the  rest:  for,  without  a  suit  commenced,  the  executor  has  no  legal  notice 
of  the  debt. 

6.  When  the  debts  are  all  discharged,  the  legacies  claim  the  next 
regard ;  which  <ire  to  be  paid  by  the  executor  so  far  as  bis  asHets  will 
extend ;  but  he  may  not  give  himself  the  preference  herein,  as  in  the  case 
of  debts. 

LKGACY. 

A  legacy  is  a  bequest,  or  jgift,  of  poods  and  chattels  by  t^^^^t^F^Blf 
and  the  person  to  whom  it  was  given  is  styled  the  legatee:  which  every 
person  is  capable  of  beingy»  unless  particularly  disabled  by  the  common 
law  or  statutes,  as  traitors,  papists,  and  some  others.  This  bequest  trans- 
fers an  inchoate  property  to  the  legatee ;  but  the  legacy  is  not  perfect 
without  the  assent  of  the  executor.  For  in  him  all  the  chattels  are  vested, 
and  it  is  his  business  first  of  all  to  see  whether  there  is  a  sufficient  fund 
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left  to  pay  the  debts  of  tbe  testator ;  the  rule  of  equity  being,  that  a  man 
must  be  just  before  he  is  permitted  to  be  generous.  And  in  case  of  a 
deficiency  of  assets,  all  the  ^^cai^rai  legacies  must  abate  proportion  ably,  in 
order  to  pay  the  debts ;  but  a^jg^cjtfc  legacy  (of  a  piece  of  plate,  a  horse, 
or  the  like)  ts  not  to  abate  at  all,  or  allow  an3rthing  by  way  of  abatement, 
unless  there  be  not  sufficient  without  it.  Upon  the  same  principle,  if  the 
legatees  had  been  paid  their  legacies,  they  are  afterwards  bound  to  refund 
a  ratable  part,  in  case  debts  come  in,  more  than  sufficient  to  exhaust  the 
rend^ium  after  the  legacies  paid. 

If  a  legatee  dies  before  the  testator,  the  legacy  is  a  lost  or  lapsed  legacy, 
and  shall  sink  into  the  residuum.  And  if  a  contingent  legacy  be  left  to 
anyone,  as,  when  he  attains,  or  if  he  attains,  the  age  of  twenty-one, 
and  he  dies  before  that  time,  it  is  a  lapsed  legacy.  But  a  legacy  to  one, 
to  be  paid  when  he  attains  the  age  of  twenty-one  years,  is  a  vested  legacy : 
an  interest  which  commences  in  prxsentif  although  it  be  solvendum  in 
futuro:  and  if  the  legatee  dies  before  that  age,  his  representative  shall 
receive  it  out  of  the  testator's  personal  estate  at  the  same  time  that  it 
would  have  become  payable  in  case  the  legatee  had  lived.  But,  if  such 
legacies  be  charged  upon  ft  real  estate,  in  both  cases  they  shall  lapse  for 
the  benefit  of  the  heir ;  for,  with  regard  to  devises  affecting  lauds,  the 
ecclesiastical  court  hath  no  concurrent  jurisdiction.  And,  in  case  of  a 
vested  legacy,  due  immediately,  and  charged  on  land  or  money  in  the 
funds,  which  yield  an  immediate  profit,  interest  shall  be  payable  thereon 
from  the  testator's  death;  but  if  charged  only  on  the  personal  estate, 
which  cannot  be  immediately  got  in,  it  shall  carry  interest  only  from  the 
end  of  the  year  after  the  death  of  the  testator. 

DONATIO  CAUSA  HOBTIH. 

Besides  these  formal  legacies,  contained  in  a  man's  will  and  testa- 
ment, there  is  also  permitted  another  death-bed  disposition  of  property ; 
which  is  called  a  donation  causa  mortis.  And  that  is,  when  a  person  in 
his  last  sickness,  apprehending  his  dissolution  near,  delivers  or  causes  to 
be  delivered  to  another  the  possession  of  any  personal  goods^  (under  which 
have  been  included  bonds,  and  bills  drawn  by  the  decreased  upon  his 
banker),  to  keep  in  case  of  his  decease.  This  gift,  if  the  donor  dies,  needs 
not  the  assent  of  his  executor :  yet  it  shall  not  prevail  against  creditors ; 
and  is  accompanied  with  this  implied  trust,  that,  if  the  donor  lives,  the 
property  thereof  shall  revert  to  himself,  being  only  given  in  contemplation 
of  death,  or  mortis  causa, 

BKSIDIIUM  AND  BB8IDUABT  LKOATEK. 

7.  When  all  the  debts  and  particular  legacies  are  discharged,  the  sur- 
plus, or  residuum,  must  be  paid  to  the  residuary  legatee,  if  any  be  ap- 
pointed by  the  will ;  and  if  there  be  none,  it  was  long  a  settled  notion  that 
it  devolved  to  the  executor's  own  use,  by  virtue  of  his  executorship.  But, 
whatever  ground  there  might  have  been  formerly  for  this  opinion,  it  seems 
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now  to  be  understood  with  this  restriction ;  that  although  where  the  execu- 
tor had  no  legacy  at  all  the  residuum  shall  in  general  be  his  own,  yet 
wherever  there  is  sufficient  on  the  face  of  a  will  (by  means  of  a  competent 
legacy  or  otherwise)  to  imply  that  the  testator  intended  this  executor 
should  not  have  the  residue,  the  undevised  surplus  of  the  estate  shall  go 
to  the  next  of  kin,  the  executor  then  standing  upon  the  same  footing  as  an 
administrator,  concerning  whom  indeed  there  formerly  was  much  debate, 
whether  or  no  he  could  be  compelled  to  make  any  distribution  of  the 
intestate's  estate.  But  now  these  controversies  are  quite  at  an  end;  for, 
by  the  statute  22  and  23  Car.  II.  c.  10,  explained  by  29  Car.  11.  c.  30,  it  is 
enacted,  that  the  surplusage  of  intestates*  estates  (except  of  femes  covert, 
which  are  left  as  at  common  law)  shall,  after  the  expiration  of  one  full 
year  from  the  death  of  the  intestate,  be  distributed  in  the  following  man- 
ner :  One-third  shall  go  to  the  widow*  of  the  intestate,  and  the  residue  in 
equal  proportions  to  his  children ;  or  if  dead,  to  their  representatives ;  that 
is,  their  lineal  descendants :  if  there  are  no  children  or  legal  representa- 
tives subsisting,  then  a  moiety  shall  go  to  the  widow,  and  a  moiety  to  the 
next  of  kindred  in  equal  degree  and  their  representatives :  if  no  widow, 
the  whole  shall  go  to  the  children;  if  neither  widow  nor  children,  the 
whole  shall  be  distributed  among  the  next  of  kin  in  equal  degree  and  their 
representatives:  but  no  representatives  are  admitted,  among  collaterals, 
further  than  the  children  of  the  intestate's  brothers  and  sisters.  The  next 
of  kindred,  here  referred  to,  are  to  be  investigated  by  the  same  rules 
of  consanguinity  as  those  who  are  entitled  to  letters  of  administration ;  of 
whom  we  have  sufficiently  spoken.  And  therefore  by  this  statute  the 
mother,  as  well  as  the  father,  succeeded  to  all  the  personal  effects  of  their 
children,  who  died  intestate,  and  without  wife  or  issue ;  in  exclusion  of  the 
other  sons  and  daughters,  the  brothers  and  sisters  of  the  deceased.  And 
so  the  law  still  remains  with  respect  to  the  father ;  but  by  statute  1  Jac. 
II.  c.  27,  if  the  father  be  dead,  and  any  of  the  children  die  intestate,  without 
wife  or  issue,  in  the  lifetime  of  the  mother,  she  and  each  of  the  remaining 
children,  or  their  representatives,  shall  divide  his  effects  in  equal  portions. 

ADVANCEMENT. 

So,  likewise,  there  is  another  part  of  the  statute  of  distribution, 
where  directions  are  given  that  no  child  of  the  intestate  (except  his  heii^ 
at-law)  on  whom  he  settled  in  his  lifetime  any  estate  in  lands,  or  pecuni- 
ary portion,  eqival  to  the  distributive  shares  of  the  other  children,  shall  have 
any  part  of  the  surplusage  with  their  brothers  and  sisters ;  but,  if  the  es- 
tates so  given  them,  by  way  of  advancement,  are  not  quite  equivalent  to 
the  other  shares,  the  children  so  advanced  shall  now  have  so  much  as  will 
make  them  equal.  This  just  aud  equitable  provision  hath  been  also  said 
to  be  derived  from  the  collcUio  bonorum  of  the  imperial  law :  which  it  cer- 
tainly resembles  in  some  points,  though  it  differs  widely  in  others.  But 
it  may  not  be  amiss  to  observe,  that,  with  regard  to  goods  and  chattels. 
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this  is  part  of  the  antient  custom  of  London,  of  the  province  of  York,  and 
of  our  sister  kingdom  of  Scotland :  and,  with  regard  to  land  descending  in 
coparcenary,  that  it  hath  always  been  and  still  is,  the  common  law  of 
England,  under  the  name  of  hotchpot. 

Before  I  quit  this  subject,  I  must,  however,  acknowledge  that  the  doc- 
trine and  limits  of  representation  laid  down  in  the  statute  of  distributions 
seem  to  have  been  principally  borrowed  from  the  civil  law :  whereby  it 
will  sometimes  happen  that  personal  estates  are  divided  per  capita  and 
sometimes  per  stirpes;  whereas  the  romninulaMutnows  no  othficxuLejoLauc- 
cession  but  that  perjjcicpes  only .  They  are  divided  per  capita  to  every  man 
an  eq ual  sh are ,  w h en  all  the  claimants  claim  in  their  own  rights,  as  in  an 
equal  degree  of  kindred,  and  not  jure  repr'eientaiionis,  in  the  right  of  an- 
other person.  As,  if  the  next  of  kin  be  the  intestate's  three  brothers.  A,  B, 
and  C ;  here  his  effects  are  divided  into  three  equal  portions,  and  distributed 
per  capita  one  to  each :  but  if  one  of  these  brothers,  A,  had  been  dead 
leaving  three  children,  and  another,  B,  leaving  two,  then  the  distribution 
must  have  been  per  stirpes;  viz.,  one-third  to  A*s  three  children,  another 
third  to  B's  two  children,  and  the  remaining  third  to  C,  the  surviving 
brother :  yet  if  G  had  also  been  dead  without  issue,  then  A's  and  B's  five 
children,  being  all  in  equal  degree  to  the  intestate  would  take  in  their  own 
rights  per  capita;  viz.,  each  of  them  one-fifth  part. 

END  OF  BOOK  THE   SECOND. 
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BOOK  THE  THIRD. 


OF  PEIVATE  WRONGS. 


CHAPTER  I. 


OF  THE  REDRESS  OF  PRIVATE  WRONGS  BY  THE  MERE  ACT  OF 

THE  PARTIES. 

1-18. 
DEFINITIONS  AND  DIVISIONS. 

A  wrong  is  a  privation  of  right.  Wrongs  are  divisible  into  two  sorts 
or  speciesj.  private  wrongs  ai^d  vuhlic  wrona^.  The  former  are  «*)  "*MnSi^' 
ment  or  privation  of  the  griv^  or  civil  fights  belonging  to  individuals. 
considered  as  individuals ;  and  are  thereupon  frequently  termed  ^vh 
injuries:  the  latter  are  a  breach  and  violation  of  public  rights  and_du4ififlU- 
which  affect  the  jv^ol^  community,  considered  as  ^cpminunity ;  and  are 
distinguished  by  the  harsher  jamifiUaiiou.  of  crimes  and  mJMdeiff^annf'f.  To 
investigate  the  first  of  these  species  of  wrongs,  with  their  legal  remedies, 
will  be  our  employment  in  the  present  book :  and  the  other  species  will  be 
reserved  till  the  next  or  concluding  one. 

The  more  pffpgtnftllv  to  accomplish  the  redress  of  private  injuries, 
courts  of  ^'ufiticy  are  instituted  in  every  civilized  society,  in  order  to  pro- 
tect  the  JKfiflk  from  the^iosults  of  the  stronger^  by  expounding  and  enforc- 
ing those  iA£;g^  by  which  rights  are  defined  and  wrongs  prohibited.  This 
remedy  is  therefore  opnci'Dallif  to  hn  nattaht^v  application  to  these  courts 
of  justice ;  that  is.  by  civil  suit  or  actiop.  For  which  reason  our  chief 
employment  in  this  Dook  will  be  to  consider  the  redress  of  private  wrongs 
^y  4Uii.2T.3£^^^^^  coiirts.  But  as  there  are  certain  injuries  of  such  a 
nature  that  some  of  them  furnish  and  others  require  a  more  speedy  rem* 
edy  than  can  be  had  in  the  ordinary  forms  of  justice,  there  is  allowed  in 
those  cases  an  extrajudicial  "or  eccentrical  kind  of  remedy ;  of  which  I 
shall  first  of  all  treat,  before  I  consider  the  several  remedies  by  suit :  and, 
to  that  end,  shall  distribute  the  redress  of  private  wrongs  into  three  sev^ 
i8 
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eral  species :  first,  that  which  is  obtained  by  tRe  mere  act  of  thQ  p<^^iisfi 
themselves ;  secondly,  that  which  is  effected  bvJn^tf  w/rc  oc^  ajid.DP£ra- 
tion  of  law:  and,  thirdly,  that  which  arises  fronAfuit  or  action  in  courts, 

'  '  "    '  m  ■.■.■■■■"I ■    ..  ..  ...   .  ..>  I  f 

wliich  consists  in  a  conjunction  of  the  other  two,  tne  act  of  the  parties  co- 
operating with  the  act  of  law. 

And  Jir$t  of  that  redress  of  ^private  iiruries  which  is  obtained  hv  the 

.  i^f  rg-SPt  of  th_e  parties.    This  is  of  two  sorts :  fyr^\r  that  which  arises  from 

the  act  of  the  injured  party  only ;  and,  secondly,  that  which  arises  from 

the  joint  act  of  all   the  parties  together :  both  which  I  shall  consider  in 

their  order.     "  ^"^    " 

SKLF-DEFENdK. 

Of  the  first  sort,  or  that  which  arises  from  the  sole  act  of  the  injured 
party,  is  I,  The  defence  of  one's  self,  or  the  mutual  and  reciprocal  defence 
of  such  as  stand  in  the  relations  of^iuifit^and  and  wif^,  parent  and  child, 
mapper  and  servant.  In  these  cases,  if  the  party  himself,  or  any  of  these 
his  relations,  be  forcibly  attacked  in  his  person  or  property,  it  is  lawful 
for  him  to  repel  force  by  force ;  and  the  breach  of  the  peace  which  hap- 
pens is  chargeable  upon  him  only  who  began  the  afi^ray.  Self-defence, 
therefore,  as  it  is  justly  called  the  primary  law  of  nature,  so  it  is  not, 
neither  can  it  be  in  fact,  taken  away  by  the  law  of  society.  In  the  Eng- 
lish law  i)articularly  it  is  held  an  excuse  for  breaches  of  the  peace,  nay, 
even  for  homicide  itself :  but  care  must  be  taken  that  the  resistance  does 
not  exceed  the  bounds  of  mere  defence  and  prevention :  for  then  the  de- 
fender would  himself  become  an  aggressor. 

REPRISAL. 

II.  Recaption  or  reprisal \a  another  species  of  remedy  by  the  mere 
act  of  the  parties  injured.  This  happens  when  any  one  hath  deprived 
another  of  his  property  in  goods  or  chattels  personal,  or  wrongfully  de- 
tains one's  wife,  child,  or  servant:  in  which  case  the  owner  of  the  goods, 
and  the  husband,  parent,  or  master,  may  lawfully  claim  and  retake  them 
wherever  he  happens  to  fiifd  them,  so  it  be  not  in  a  riotous  manner,  or 
attended  with  a  breach  of  the  peace.  Jhe  reason^ for  this  is  -obviouq^ 
since  it  mav  freouentlv  happen  that  the  owner  may  have  this  only  oppor- 
tunity of  doing  himself  justice:  his  fgKxls  mav  be  aftery^r^s  convej^e^ 
awav  or  oestroVed ;  and  liis  wifeTchildren.  or  servants  concealed  or  car- 
r'igd  out  ot  ln§  reacli;  if  he  had  no  speedier  remedy  than  the  ordinarypro- 
(1688  of  law.  But  as  tlie  public  peiit'B  Is  A  superior  g6llBl(le^ation  to^ny 
one  man's  private  property ;  and  as,  if  individuals  were  oilce  allowed  to 
use  private  force  as  a  remedy  for  private  injuries,  all  social  justice  must 
cease,  the  strong  would  give  law  to  the  weak,  and  evei^  man^would  revert 
to  a  state  of  nature ;  for  these  reasons  it  is  provided  that  this  natural 
rTgirrof  recaption  shall  never  be  exerted  where  such  exertion  must  occa- 
sion strife  and  bodily  contention,  or  endanger  the  peace  of  society. 
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ENTRT. 

ni..  As  recaption  is  a  remedy  giyen  to  the  party  himself  for  an  injury 
to  his  personal  property,  so,  thirdly,  a  remedy  of  the  same  kind  for  injur- 
ies to  real  property  is  by  entry  onjflnds  and  tenements  when  anotlier  per- 
son without  any  right  has  taken  possession  thereof.  This  depends  in 
some  measure  on  like  reasons  with  the  former;  and  hke  that,  too,  must  be 
peaceable  and  without  force. 

ABATEHKNT  OF  NU18AKCKS. 

IV.  A  fourth  species  of  remedy  by  the  mere  act  of  the  party  injurevl  ^^ 
is  the  abatement  or  rfmQval  oinuisancea  ^^^At^presen  1 1  shall  only  observe, 
that  whatsoever^jmlawfiy^  annoys  or  J|otl^damage  to  another  is  a  nuis- 
ance ;  and  such  nuisance  niavbeab^ed,  that  is,  taken  away  or  removed  ^ 
by  the  party  aggrieved  therel)y,  so  as  he  commits  no  riot  in  th^jloin^jc ' 
^it.  if  a  house  or  wan  is  erected  so  near  to  mine  that  it  stopyjjj^^Jjgj 
J|r^g^^  w^hif^i  irt^a  vrivale  nuisance,  l^  may  enter  my  neighbor's  land  an 

^aceably  pull  it  downi  Or  if  ajifi^y  gate  be  erected  across  the  public 
highway,  which  is  s^<^on(imon  ^i^jaagc^^  any  of  the  king's  subjects  passing 
that  way  may  cut  it  down  and^destroy  it. 

A  fifth  case  in  which  the  law  allows  a  man  to  be  his  own4ivenger, 
or  to  minister  redress  to  himself,  is  that^f  dtg^rai'nVwg  cattle  or  goods  for 
the  non-payment  of  rent,  or  other  duties ;  or  distraining  another's  cattle 
jj[fja|gggj(MMiia^,  that  is.  aoin^  damap;fi  or  trpspaasinp  upon  his  Ignd^  The 
fonner  intended  for  the  benefit  of  landlords,  to  prevent  tenants  from 
secreting  or  withdrawing  their  effects  .IhlMs  prejudice ;  the  latter  arising 
from  the  necessity  of  the  thing  itself,  as  it  might  otherwise  be  impossible 
at  a  future  time  to  ascertain  yhose  cattle  they  were  that  committed, the 
trespass  or  damage. 

As  the  law  of  distresses  is  a  point  of  great  use  and  consequence,  I 
shall  consider  it  with  some  minuteness : 


>.Br  t!nft 


rpB  WHAT  DI8TBE8S  MAT  BE  TAKES., 

1.    And  first  it  is  necessary  to  premise  that  a  distress,  diairictio, 
ny;ja  personal  chattel  j)ut  of  the  possession  of  the  wrong-doer  into  the 

_  _  Faction  for  the 

y  mittedi 


HiOat  uyuul  lirjury  for  which  a  distress  may  be  taken  is 
'°*  "^^Jfir'MYllfiD^  ^^  ^'*"*^  -  w<^  may  lay  it  down  as  a  universal  princi- 
ple, that  a  distress  m^y  be  taken  for  any  kind  of  rent  in  arrear ;  the  de- 
taining whereof  beyond  the  day  of  payment  is  an  injury  to  him  that  is 
entitled  to  receive  it.  2«  JFor  neglecting  to  do  suit  at  the  ^^^'•^'fl  pmn-f^  or 
other  certain  personal  service,  the  lord  may  distrain  of  common  riglit.  3, 
For  amercements  in  axcmxLlfifit  a  distress  may  be  had  of  common  right ; 
but  not  for  amercements  in  a  court-baron,  without  a  special  prescription 
to  warrant  it.    4,  Another  injury  for  which  distresses  may  be  taken  is 
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where  a  man  finds  beasts  of  a  stranger  wandering  in  his  gron nd^jj^mage' 
feasant;  that  is,  doing  him  hurt  or  damage  by  treading  down  his^gras^  or 
"the  Tike ;  in  which  case  the  owner  of  the  soil  may  distrain  them  till  satis- 
faction  T)e  made  him  for  the  injury  he  has  thereby  sustained.  5,  Lastly, 
fur  several  di^ti^  and  p<>naltips  ^nflintft^  ]>v  sperial  acts  of  parliament,  (as 
for  assessments  made  by  rpmrpig^i<;>ntf>rH  of  sewers,  or  for  the  relief  of  the 
jpoor.)  remedy  by  distress  and  sale  is  given. 


WHAT  HAT  BB  DI8TBAI1IBD. 

2.  Secondly,  as  to  the  things  which  may  be  distrained,  or  taken  in 
distress,  we  may  lay  it  down  as  a  general  rule,  that  all  chattels  personal 
are  liable  to  be  distrained,  unless  particulaHy  protected  or  exempted. 
And,  1,  As  everything  which  is  distrained  is  presumed  to  be  the  prop- 
erty of  the  wron^-doer,  it  will  follow  tliat  such  things  wherein  no  man  can 
have  an  absolute  and  valuable  property  (as.  do^.  cats,  cabJ^Us,  and  all 
animals  ferst^  naturse,)  cannot  be  distrained.  2,  Whatever  is  in  the  per^ 
sonal-Uflfl  or  occupation  of  any  man  is  for  the  time  privileged  and  pro- 
tected  from  any  distress ;  as  an  axe  with  which  a  man  is  cutting  wood,  or 
a  horse  while  a  ma;i  is  riding  him.  But  horses  drawing  a  cart  may  (cart 
and  all)  be  distrained  for  rent-arrere ;  and  also  if  a  horse,  though  a  man 
be  riding  him,  be  taken  damage-feasant,  or  trespassing  in  another's 
grounds,  the  horse  (notwithstanding  his  rider)  may  be  distrained  and  led 
A?-^»^*^  >££?y  ^  ^^®  P^""l  ,Yfjl^pViiQ  things  in  the  way  of  trade  shall  not  be  liable 
^■.,jf^  to  distress ;  as  SL^Qisfi  standing  in  a  ^mith-ahi^^  to  be  shoed,  or  in  a  com- 
mon inn ;  or  cloth  at  a  tailor's  house ;  or  corn  sent  to  a  joii)  or  mar^Pt.. 
f^or  all  these  are  protected  and  privileged  for  the  benefit  of  trade,  and  are. 
supposed  in  common  presumption  not  to  belong  to  the  owner  of  the  house, 
but  to  his  customer.  But,  generally  speaking,  whatever  goods  and  chat- 
tel^he  landlord  finds  upon  the  ^iifiiaisfi^,  whether  they  in  fact  "belong  to* 
the  tetaant  or  a  stranger,  are  distrainable  by  him  for  rent :  and  the  stranger 
has  his  remedy  over  by  action  on  the  case  against  the  tenant,  if  by  the 
tenant's  default  the  chattels  are  distrained  so  that  he  cannot  render  them 
when  called  upon.  With  regard  to  a  stranger's  beasts  which  are  foifnd  on 
the  tenant's  land,  the  following  distinctions  are,  however,  taken.  If  they 
are  put  in  by  consent  of  the  owner  of  the  beasts,  the}'  .are  distrainable 
immediately  afterwards  for  rent-arrere  by  the  landlord.  So  also  if  the 
stranger's  cattle  break  the  fences  and  commit  a  trespass  by  coming  on  the 
land,  they  are  distrainable  immediately  by  the  lessor  for  the  tenant's 
rent,  as  a  punishment  to  the  owner  of  the  beasts  for  the  wrong  committed 
through  his  negligence.  But  if  the  lands  were  not  sufficiently  fenced  so 
as  to  keep  out  cattle,  the  landlord  cannot  distrain  them  till  they  have  been 
levaiU  and  couchant  (levantes  ei  cubantes)  on  the  land;  that  is,  have  been 
long  enough  there  to  have  lain  down  and  risen  up  to  feed ;  which  in  gen- 
eral is  held  to  be  piie  nif^ht  at  leas^; :  and  then  the  law  presumes  that  the 
owner  may  have  notice  whether  his  cattle  have  strayed,  and  it  is  his  own 
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negligence  not  to  have  taken  them  away.  Yet,  if  the  lessor  of  his  tenant 
were  hound  to  repair  the  fences  and  did  not,  and  therehy  the  cattle 
escaped  into  their  grounds  without  the  negligence  or  default  of  the  owner ; 
in  this  case,  though  the  cattle  may  have  heen  levant  and  couchanty  yet 
they  are  not  distrainahle  for  rent  till  actual  notice  Is  given  to  the  owner 
that  they  «re  tliere,  and  he  xxef^lectB  tareiQQve  th^m :  for  the  law  will  not 
suffer  the  landlord  to  take  advantage  of  his  own  or  his  tenant's  wrong.  3, 
There  are  also  other  things  privileged  hy  the  antient  common  law ;  as  a 
man's  tools  and,ut£iiu^ls  of  his  t'rade,  theji^aof  a^arpenj^r,  the  books  of 
a  scholar,  and  the  like.  So,  ft^astg^  of  the  jjlflUgh,  averia  carucx,  and 
sheep,  are  privileged  from  distresses  at  common  law ;  while  dead  goods, 
or  other  sort  of  beasts,  which  Bracton  calls  catalla  otiosa,  may  be  dis- 
trained. But  as  beasts  of  the  plough  may  be  taken  in  execution  for  debt, 
so  they  may  be  for  distress  by  statute,  which  partake  of  the  nature  of 
executions.  5,  Nothing  shall  be  distrained  for  rent  which  may  not  be 
rendered  again  in  as  good  plight  as  when  it  was  distrained ;  for  which  rea* 
son  milk,  fruit,  and  the  like  cannot  he  distrained,  a  distress  at  common 
law  being  only  in  the  nature  of  a  pledge  or  security,  to  be  restored  in  the 
same  plight  when  the  debt  is  paid.  So,  antient]}^  sheaves  or  shocks  of 
corn  could  not  be  distrained,  because  some  damage  must  needs  accrue  in 
their  removal ;  but  a  cart  loaded  with  com  might,  as  that  could  be  safely 
restored.  But  now,  by  statute  2  W.  and  M.  c.  5,  com  in  sheaves  or 
cocks,  or  loose  in  the  straw,  or  hay  in  barns  or  ricks,  or  otherwise,  maybe 
distrained,  as  vtell  as  other  chattels.  6,  Lastly,  things  fixed  to  the  free- 
hold may  not  be  distrained ;  and  caldrons,  windows,  doors,  and  chimney- 
pieces  ;  for  they  savour  of  the  realty.  For  this  reason  also  com  growing 
could  not  be  distrained,  till  the  statute  11  Geo.  II,  c.  19  empowered  land- 
lords to  distrain  corn,  grass,  or  other  products  of  the  earth,  and  to  cut  and 
gather  them  when  ripe.  ^ 

The  law  of  distresses  is  greatly  altered  within  a  few  years  last  past. 
Formerly  they  were  looked  upon  in  no  other  light  than  as  a  mere  pledge 
or  security  for  payment  of  rent  or  other  duties,  or  satisfaction  for  damage 
done.  And  so  the  law  still  continues  with  regard  to  distresses  of  beasts 
taken  damage-feasaniy  and  for  other  causes,  not  altered  by  act  of  parlia- 
ment, over  which  the  distrainor  has  no  other  power  than  to  retain  them 
till  satisfaction  is  ma<le.  But,  distresses  for  rent-arrere  being  found  by 
the  legislature  to  be  the  shortest  and  moat  effectual  method  of  compelling 
the  payment  of  such  rent,  mauy  beneficial  laws  for  this  purpose  have  been 
made  in  the  present  century,  which  have  much  altered  the  common  law 
as  laid  down  in  our  antient  writers. 

In  pointing  out  therefore  the  methods  of  distraining,  I  shall  in  general 
suppose  the  distress  to  be  made  for  rent,  and  remark,  where  necessary, 
the  differences  between  such  distress  and  one  taken  for  other  causes. 

HOW  DISTBBS8RH  MAY  BE  TAKEN. 

In  the  first  place  then,  all  distresses  must  be  made  hy  daiff  unless  in 


278  •       REDRESS  OF  PRIVATE  WRONGS.  [Book  IIJ. 

the  case  of  damage- feasant;  an  exception  being  there  allowed,  lest  the 
beasts  should  escape  before  they  are  taken.  And,  when  a  person  intends 
to  make  a  distress,  he  must  by  himself  or  his  bailiff,  enter  on  the  demised 
premises;  formerly  during  the  continuance  of  the  lease,  but  now,  if  the 
tenant  holds  over,  the  landlord  may  distrain  within  six  mouths  after  the 
determination  of  the  lease ;  provided  his  own  title  or  interest,  as  well  as 
the  tenant's  possession  continue  at  the  time  of  the  distress.  If  the  lessor 
does  not  find  sufficient  distress  on  the  premises,  formerly  he  could  resort 
nowhere  else ;  and  therefore  tenants  who  were  knavish  made  a  practice  to 
convey  away  their  goods  and  stocks  fraudulently  from  the  house  or  lands 
demised,  in  order  to  cheat  their  landlords.  But  now  the  landlord  may 
distrain  any  goods  of  his  tenant  carried  off  the  premises  clandestinely, 
wherever  he  finds  them  within  thirty  days  after,  unless  they  have  been 
bona  fide  sold  for  valuable  consideration ;  and  all  persons  privy  to  or  assist- 
ing in  such  fraudulent  conveyance  forfeit  double  the  amount  to  the  land- 
lord.  The  landlord  may  also  distrain  the  beasts  of  his  tenant  feeding  upon 
any  commons  or  wastes  appendant  or  appurtenant  to  the  demised  prem- 
ises. The  landlord  might  not  formerly  break  open  a  house  to  make  a  dis- 
tress ;  for  that  is  a  breach  of  the  peace.  But  when  he  was  in  the  house, 
it  was  held  that  he  might  break  open  an  inner  <loor ;  and  now  he  may,  by 
assistance  of  the  peace-officer  of  the  parish,  break  open*in  the  day  time 
any  place  whither  the  goods  have  been  fraudulently  removed  and  locked 
up  to  prevent  a  distress ;  oath  being  first  made,  in  case  it  be  a  dwelling- 
house,  of  a  reasonable  ground  to  suspect  that  such  goods  are  concealed 
therein. 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty,  he  ought  to 
distrain  for  the  whole  at  once,  and  not  for  part  at  one  time  and  part  at 
another.  But  if  he  distrains  for  the  whole,  and  there  is  not  sufficient  on 
the  premises,  or  he  happens  to  mistake  in  the  value  .of  the  thing  dis- 
trained, and  so  takes  an  insufficient  distress,  he  may  take  a  second  distress 
to  complete  his  remedy.  • 

Distresses  must  be  proportioned  to  the  thing  distrained  for.  By  the 
statute  of  Marlbridge,  52  Hen.  III.  c.  4,  if  any  man  takes  a  great  or 
unreasonable  distress  for  rent  arrere,  he  shall  be  heavily  amerced  for  the 
same. 

H^W  DI8P08ED  OF. 

When  the  distress  is  thus  taken,  the  next  consideration  is  the  disposal 
of  it.  For.  which  purpose  the  things  distrained  must  in  the  first  place  be 
carried  to  some  pound,  and  there  impounded  by  the  taker.  But  in  their 
way  thither  they  may  be  rescued  by  the  owner,  in  case  the  distress  was 
taken  without  cause  or  contrary  to  law :  as  if  no  rent  be  due,  if  they  were 
taken  upon  the  highway,  or  the  like ;  in  these  cases  the  tenant  may  law- 
fully make  rescue.  But  if  they  be  once  impounded,  even  though  taken 
without  any  cause,  the  owner  may  not  break  the  pound  and  take  them 
out;  for  they  are  then  in  custody  of  the  law. 
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POUND. 

A  pound  (parcusy  which  signifies  any  enclosure)  is  either  pound-overt, 
that  is,  open  overhead ;  or  pound-cof^^W,  that  is,  close.  By  the  statute  1 
and  2  P.  and  M.  c.  12,  no  distress  of  cattle  can  be  driven  out  of  the  hundred 
where  it  is  taken,  unless  to  a  pound-overt  within  the  same  shire,  and 
within  three  miles  of  the  place  where  it  was  taken.  This  is  for  the  bene- 
fit of  the  tenants,  that  they  may  know  where  to  find  and  replevy  the  dis- 
tress. And  by  statute  11  Geo.  II.  c.  19,  .which  was  made  ^r  the  benefit  of 
landlords,  any  person  distraining  for  rent  may  turn  any  part  of  the  prem- 
ises upon  which  a  distress  is  taken  into  a  pound,  pro  hac  vice,  for  securing 
of  such  distress.  If  a  live  distress  of  animals  be  impounded  in  a  common 
pound-overt,  the  owner  must  take  notice  of  it  at  his  peril ;  but  if  any 
special  pound-overt,  so  constituted  for  this  particular  purpose,  the  dis- 
trainor must  ^ive  notice  to  the  owner :  and  in  both  these  cases  the  owner, 
and  not  the  distrainor,  is  bound  to  provide  the  beasts  with  food  and  neces- 
saries. But  if  they  are  put  in  a  pound-covert,  in  a  stable,  or  the  like,  the 
landlord  or  distrainor  must  feed  and  sustain  them.  A  distress  of  house- 
hold goods,  or  other  dead  chattels,  which  are  liable  to  be  stolen  or  dam- 
aged by  weather,  ought  to  be  impounded  in  a  pound-covert;  else  the  dis- 
trainor must  answer  for  the  consequences. 

When  impounded,  the  goods  were  formerly,  as  was  before  observed, 
only  in  the  nature  of  a  pledge  or  security  to  compel  the  performance  of 
satisfaction,  and  upon  this  account  it  hath  been  held  that  the  distrainor 
is  not  at  liberty  to  work  or  use  a  distrained  beast.  And  thus  the  law  still 
continues  with  regard  to  beasts  taken  damage-feasant,  and  distresses  for 
suit  or  services ;  which  must  remain  impounded  till  the  owner  makes  sat- 
isfaction, or  contests  the  right  of  distraining  by  replevying  the  chattels. 
To  repleiu  (rgph^giare.  th^t  i«,  to  take  back  the  pledge]  is  when  a  person 
distrained  ppon  applies  to  the  sheriff  or  his  ofiScers,  and  has  thcidistress 
returned  into  his  own  possession,  upon  giving  gOQ^.  security  to  try  the 
right  of  taking  it  in  a  suit  of  law,  and,  if  that  be^  determined  against  him, 
to- return  the  cattle  or  goods  once  more  into  the  hands  of  the  distrainor. 
This  is  called  a  replevin, #0!  which  more  will  be  said  hereafter.  /At  pres- 
ent I  shall  only  observe  that,  as  a  distress  is  at  common  law.xmlyJn  nature., 
of  a  securit}'  for  the  rent  or  damages  done,  a  replevin  answers  the  same 
end  to  the  distrainor  as  the  distress  itself,  since  the  party  replevying 
give  security  to  return  the  distress  if  the  right  be  determined  against  him. 

This  kind  of  distress,  though  it  puts  'the  owner  to  inconvenience,  and 
is  therefore  a  punishment  to  him,  yet  if  he  continues  obstinate  and  will 
make  no  satisfaction  or  payment,  it  is  no  remedy  at  all  to  the  distrainor. 
But  for  a  debt  due  to  the  crown,  unless  paid  within  forty  days,  the  distress 
was  always  salable  at  common  law.  And  for  an  amercement  imposed  at 
a  court-leet,  the  lord  may  also  sell  the  distress :  partly  because,  being  the 
king's  court  of  record,  its  process  partakes  of  the  royal  prerogative;  but 
principally  because  it  is  in  the  nature  of  an  execution  to  levy  a  legal  debt. 
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And  so,  in  the  several  statate-distresses  before  mentioned,  which  are  also 
in  the  nature  of  executions,  the  power  of  sale  is  likewise  usually  given,  to 
effectuate  and  complete  the  remedy.  And  in  like  manner,  by  several  acts 
of  parliament,  in  all  cases  of  distress  for  rent,  if  the  tenant  or  owner  do 
not,  within  five  days  after  the  distress  is  taken,  and  notice  of  the'cause 
thereof  given  him,  replevy  the  same  with  sufficient  security,  the  dis- 
trainor, with  the  sheriff  or  constable,  shall  cause  the  same  to  be  appraised 
by  two  sworn  appraisers,  and  selj  the  same  towards  satisfaction  of  the 
rent  and  charges;  rendering  the  overplus,  if  any,  to  the  owner  himself. 
And  by  this  means  a  full  and  entire  satisfaction  may  now  be  had  for  rent 
in  arrere  by  the  mere  act  of  the  party  himself,  viz.,  by  distress,  the  remedy 
given  at  common  law ;  and  sale  consequent  thereon,  which  is  added  by 
act  of  parliament. 

Before  I  quit  this  article,  I  must  observe,  that  the  many  particulars 
which  attend  the  taking  of  a  distress  used  formerly  to  make  it  a  hazardous 
kind  of  proceeding:  for  if  any  one  irregularity  was  committed  it  vitiated 
the  whole  and  made  the  distrainors  trespassers  ab  initio.  But  now,  by 
the  statute  11  Geo.  II.  c.  19,  it  is  provided,  that  for  any  unlawful  act  done 
the  whole  shall  not  be  unlawful,  or  the  parties  trespassers  ab  initio:  but 
that  the  party  grieved  shall  only  have  an  action  for  the  real  damage  sus- 
tained, and  not  even  that  if  tender  of  amends  is  made  before  any  action  is 
brought. 

8EIZIN6  OF  HBBIOTK. 

VI.  The  seizing  of  heriots,  when  dne  on  the  death  of  a  tenant,  is  also 
another  species  of  sell-remedy,  not  much  unlike  that  of  taking  cattle  or 
goods  in  distress.  The  like  speedy  and  effectual  remedy  of  seizing  Is 
given  with  regard  to  many  things  tlmt  are  said  to  lie  in  franchise ;  as  waifs, 
wrecks,  estrays,  deodands,  and  the  like;  all  which  the  person  entitled 
thereto  may  seize  without  the  formal  process  of  a  suit  or  action. 

I  shall  next  briefly  mention  such  as  arise  from  the  jotn^  act  of  all  the 
parties  together.     And  these  are  only  two,  accord  and  arhftration^ 

ACCORD. 

« 

I.  ^fict^r^  is  a  «f^|iaf^^f>Hn^  pfrrf^Pj^  upon  between  the  party  injuring 
and  the  party  inj^^rpd  •  which,  when  performed,  is  a  bar  of  all  actions 
upon  this  account.  As  if  a  man  contract  to  build  a  house  or  deliver  a 
horse,  and  fail  in  it;  this  is  an  injury  for  which  the  sufferer  may  have  his 
remedy  by  action;  but  if  the  party  injured  accepts  a  sum  of  money  or 
other  thing  as  a  satisfaction,  this  is  a  redress  of  that  injury,  and  entirely 
takes  away  the  action.  By  several  late  statutes,  even  tender  of  sufficient 
amends  to  the  party  injured  is  a  bar  of  all  actions,  whether  he  thinks 
proper  to  accept  such  amends  or  no. 

ARBITBATIOll. 

II.  Ar!titir?ti^^  is  where  the  parties  i^jucug  ^^^  injured  submit  all 
mgtters  in  dispute,  c^ucerny^  any  personal  chattels  or  personal  wrong, 
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jo  the  judgment  of^  two  or_giore  aThi*^(tfifiTh  ^^^  are  to  decide  the  con- 
troversy;  and  if  tliey  do  not  agree,  it  is  usual  to  add,  that  another  person 
be  called  in  as  umpire  (imperator  or  impar),  to  wliose  sole  judgment  it  is 
then  referred:  or  frequently  there  is  only  one  arbitrator  originally 
appointed.  This  decisiony  in  any  of  these  cases,  is  called  an  gward.  And  ' 
thereby  the  question  is  as  fully  determined,  and  the  rigiit  transferred  or 
settled,  as  it  could  have  been  by  the  agreement  of  the  parties  or  the  judg- 
ment of  a  court  of  justice.  But  the  right  of  real  property  cannot  thus  pass 
by  a  mere  award  :  which  subtilty  in  poi«t  of  form  had  its  rise  from  feodal 
principles ;  for  if  this  had  been  permitted  the  laud  might  have  been  aliened 
coUusiveiy  without  the  consent  of  the  superior.  Yet  doubtless  an  arbi- 
trator may  now  award  a  conveyance  or  a  release  of  land ;  and  it  will  be 
a  breach  of  the  arbitration-bond  to  refuse  compliance.  For  though  orig- 
inally the  submission  to  arbitration  used  to  be  by  word,  or  by  deed,  yet, 
both  of  thede  being  revocable  in  their  nature,  it  is  now  become  the  prac- 
tice to  enter  into  mutual  bonds  with  condition  to  stand  to  the  award  or 
arbitration  of  the  arbitrators  or  umpire  therein  named.  And  experience 
having  shown  the  ^^reat  use  of  these  peaceable  and  domestic  tribunals, 
especially  in  settling  matters  of  account,  and  other  mercantile  transac- 
tions, which  are  difficult  and  almost  impossible  to  be  adjusted  on  a  trial . 
at  law,  the  legislature  has  now  established  the  use  of  them  as  well  in  con- 
troversies where  causes  are  depending  as  in  those  where  no  action  is 
brought:  enacting,  by  statute  9  and  10  W.  III.  c.  15,  that  all  merchants 
and  others  who  desire  to  end  any  controversy,  suit,  or  quarrel  (for  which 
there  is  no  other  remedy  but  by  personal  action  or  suit  in  equity),  may 
agree  that  their  submission  of  the  suit  to  arbitration  or  umpirage  shall  be 
made  a  rule  of  the  king's  courts  of  record,  and  may  insert  such  agreement 
in  their  submission  or  promise,  or  condition  of  the  arbitration-bond :  which 
agreement  being  proved  upon  oath  by  one  of  the  witnesses  thereto,  the 
court  shall  make  a  rule  that  such  submission  and  award  shall  be  conclu- 
sive :  and,  after  such  rule  made,  the  parties  disobeying  the  award  shall  be 
liable  to  be  punished  as  for  a  contempt  of  the  court ;  unless  such  award 
shall  be  set  aside  for  corruption  or  other  misbehavior  in  the  arbitrators  or 
umpire,  proved  on  oath  to  the  court  within  one  term  after  the  award  is 
made.  And,  in  con8equen<!e  of  this  statute,  it  is  now  become  a  consider- 
able part  of  the  business  of  the  superior  courts  to  set  aside  sucii  awards 
when  partially  or  illegally  made;  or  to  enforce  their  execution,  when 
legal,  by  the  same  process  of  contempt  as  is  awarded  for  disobedience  to 
those  rules  and  orders  which  are  issued  by  the  courts  themselves. 


282  •  REDRESS  BY  LAW.  [Book  HI. 


CHAPTER  II. 


OF  REDRESS  BY  THE,MERE  OPERATION  OF  LAW. 


18-SS. 


The  remedies  for  private  wrongs  which  are  effected  by  the  mere  opera- 
tion of  tlie  law  will  fall  within  a  very  narrow  compass ;  there  being  only 
two  instances  of  this  sort  that  at  present  occur  to  my  recollection :  the  one 
that  otjxlaiMU  w^*^Tp  a  ^•'•^^dito  J8  mada^ejcgcutor  oj:jtdministrator  to  his 
debtor :  the  other  in  the,cafifi.of  what  the  law  jluUs  a  irfpiit,{(tr^ 

RETAINER  % 

li  If  a  person  indebted  to.^Qther  n^ake^  his  creditor  or  debtee,  hisex- 
^Piit^nj-j^  if  audi  a  £i£iliii^r  obtains  J  ette.rs  of  adiuinistration  to  Ins  delator; 
in  these  cases  the  law  gives  him  a  remedj'  for  hi^  debtlijrSllQjwiing  him  to 
^gjain  so  much  as  willj;^^^  Uimgglf,  before  any  other  creditors  whose  debts 
AT^^otjBquaLd egree .  This  is  a  reined  j^  by  the  mere  act  of  law,  and  grounded 
upon  this  reason :  that  the  executor  cannot,  without  au  apparent  absurdity, 
commence  a  suit  ^g^inst  l|j;yiftfi1f.  as  a  rppresentatiye  of  the  (ieCfiaflC<j,  to 
recover  that  which  is  due  to  him  in  his  own  private  capacity:  but,  having 
the  whole  personal  estate  in  his  hands,  so  much  as  is  sufficient  to  answer 
his  own  demand  is,  by  operation  of  law.  applied  to  that  particular  purpose. 
Else,  by  being  made  executor  he  would  be  put  in  a  worse  condition  than 
all  the  rest  of  the  world  besides.  For  though  a  ratable  payment  of  all  the 
debts  of  the  deceased,  in  equal  degree,  is  clearly  the  most  equitable 
method,  yet,  as  every  scheme  for  a  proportionate  distribution  of  the  a88ets 
among  all  the  creditors  hath  been  hitherto  found  to  be  impracticable,  and 
productive  of  more  mischiefs  than  it  would  remedy,  so  that  the  creditor 
who  first  commences  his  suit  is  entitled  to  a  preference  in  pay ju en t ;  it 
follows  that,  as  the  executor  can  commence  no  suit,  he  mu.9t  be  paid  the 
last  of  any,  and  of  course  must  lose  his  debt,  in  case  the  estate  of  his  testa- 
tor should  prove  insolvent,  unless  he  be  allowed  to  retain  it.  The  doctrine 
of  retainer  is  therefore  the  necessary  consequence  of  that  other  doctrine  of 
the  law,  the  priority  of  such  creditor  who  first  commences  his  action.  But 
the  executor  shall  not  retain  his  own  debt,  in  prejudice  to  those  of  a  higher 
degree ;  for  the  law  only  puts  him  in  the  same  situation  as  if  he  had  sued 
himself  as  executor  and  recovered  his  debt;  which  he  never  could  be  sup- 
posed to  have  done  while  debts  of  a  higher  nature  subsisted.  Neither 
shall  one  executor  be  allowed  to  retain  his  own  debt  in  prejudice  to  that  of 
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his  co-executor  in  equal  degree ;  but  both  shall  be  discharged  in  propor- 
tion. Nor  shall  an  executor  of  his  own  wrong  be  in  any  ckse  permitted  to 
retain. 

II.  Remitter  is  where  he  who  hath  the  true  propertyor  jua  proprie- 
tatiaAn  lands,  bnfr.  y^,^"t  of  possPHflioi^  thereof,  and  halh  no  right  to  enter 
without  recovering  possession  in  an  action,  hath  afterwards  the  freehold 
cast  uponJimLbv^^ome  subseglientj  and  of  course  defective  title;  in  this 
c^se  he  is  remitted,  or  sent  back  by  operation  of  law,  to  his  antient^and 
more  certain  title.    The  right  of  entry,  which  he  hath  gained  by  a  Imd 

titlP.  Hliftll  Fw»  ijtitn  fnrin  fiy^nPirPjl   tQ  his  OWn   inhftrgipt  jrooc^  Qqe  !   and  his 

defeasible  estate  shall  be  utterly  defeated  and  annulled,  by  the  instanta- 
neous act  of  law,  without  his  participation  or  consent.  " 


CHAPTER  III. 

OF  COURTS  IN  GENERAL. 

SS-30. 
C0UKT8-THEIR  NATURK. 

,A  QQjjJljs  defiiieiJ  to  be  a  j)lacf  w4ifiXdia  justice  is  Judjcijilly  ailminjs:, 
-MjgQfl      All  courts  of  justice,  which  are  the  medium  by  which  the  king 
administers  the  laws,  are  derived  from  the  power  of  the  crown.    In  all 
these  courts  the  king  is  supposed  in  contemplation  of  law  to  be  always 
present;  but  as  that  is  in  fact  impossible,  he  is  there  represented  by  his 
jil^jaat},  whose  power  is  only  an  emanation  of  the  royal  prerogative.  /^ 

For  the  more  speedy,  universal,  and  impartial  administration  of  jus-    ,, 
tice  between  subject  and  subject,  the  law  hath  appointed  a  prodigiouss^ 
variety  of  courts,  some  with  a  more  limited,  otliers  with  a  more  extensive  . 
jurisdiction.     I  shall  therefore  here   only  mention  one  distinction,  that 
nms  throughout  them  «11;  viz.,  that  some  of  them  are  courts  of  record^ 
jyiher  nnLr^  itP^Qji'^ ^     \  ff^}rt  of  recor(^l  is  that  where  the  Acts  and  judicial 
proceedings  are  e^i rolled  in  parchment  for  a  perpe^upl  memorial  and  tegti; 
mony :  which  rolls  are  called  the  ceccrds  of  the  court,  and  are  of  such 
high  and  supereminent  autliority  thaLtheir  Jj-uth  19.00^  to.be  called. in 
questioix.     For  it  is  a  settled  rule  and  maxim  that  nothing  shall  be.averred_ 
iUfaipst  a  record,  nor  shall  any^tm,  or  ,e.veiij)roof ,  be  iwlUl*tt?d  to  the  con- 
trary.     And  if  the  existence  of  a  record  be  denied,  it  shall  be  tried  by 
nothing  but  itself ;  that  is,  upon  bare  inspection  whether  there  be  any  such 
record  or  no;  else  there  would  be  no  end  of  disputes.    But  if  there  appear 
any  mistake  of  the  clexk  in  making  up  such  record,  the  court  will  direct 
him  to  amend  it.    All4:aurts  of  record  are  the  king's  courts,  in  right  of  his 
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crown  and  royal  dignity,  and  therefore  no  othfil.  court  hath  authority  to 
,Aaja  QrJDajydaQa^  so  that  the  very  erection  of  a  new  jurisdiction  with  the 
power  of  fine  or  imprisonment  makes  it  instantly  a  court  of  record.  A 
court  not  of  record  is  the  cqux1l.o^  *  private  man ;  whom  the  law  will  not 
intrust  with  any  discretionary  power  over  the  fortune  or  liberty  of  his  fel- 
low subjects.  Such  are  the  j^onrts-baron  incident  to  essxy  roanqr^  and 
other  inferior  jurisdictions;  iKheca  the  pxoc££dings  are  not  enrolled  oi 
recorded  j  but  as  well  their  existence  as  the  truth  of  the  matters  therein 
contained  shall,  if  disputed,  be  tried  and  determined  by  a  jury.  These 
courts  can  hold  no  plea  of  matters  cognizable  by  the  common  law,  unless 
under  the  value  of  40«.,  nor  of  any  forcible  injuFy  whatsoever,  not  Slaving 
any  process  to  arrest  the  person  of  the  defendant. 

THBKE  CONSTITUENTS.     ^1/  O  d  S^,      TL  1" F,    '^''^^  O  l^-^i^OTl 

In  every  court  there  must  be  at  least  three  constituent  parts,  the  actor, 
r«M«,  and  judex:  the  actor  or  plaintiff,  who  complains  of  an  injury  done ; 
the  reu8f  or  defendant,  who  is  called  upon  to  make  satisfaction  for  it ;  and 
the  judeXf  or  judicial  power,  which  is  to  examine  the  truth  of  the  fact, 
to  determine  the  law  arising  upon  that  fact,  and  if  any  injury  appears  to 
have  been  done,  to  ascertain,  and  by  its  officers  to  apply,  the  remedy.  It 
is  also  usual  in  the  superior  courts  to  have  ^aitQUX^ys,  and  advocates  or 
couiiafil,  as  asaifltant^. 

An  attorney  at  law  answers  to  the  procuratoTf  or  proctor,  of  the  civil- 
ians and  canonists.  And  he  is  one  who  is  put  in  the  place,  steady  qrjjirzi 
of  another,  to  manage  his  matters  of  law.  Formerly  every  suitor  was 
obliged  to  appear  in  person,  to  prosecute  or  defend  his  suit  (according  to 
the  old  Gothic,  constitution,)  unless  by  special  license  under  the  king's 
letters -patent.  This  is  still  the  law  in  criminal  cases.  And  an  idiot  can- 
not  to  this  day  appear  bylittorney,  but  in  person ;  for  he  hath  not  discre- 
tion to  enable  him  to  appoint  a  proper  substitute :  and  upon  his  being 
brought  i)efore  the  court  in  so  defenceless  a  condition,  the  judges  are 
bound  to  take  care  of  his  interests,  and  they  shall  admit  the  best  plea  in 
his  behalf  that  any  one  present  can  suggest.  But,  it  is  now  permitted  in 
general,  by  divers  antient  statutes,  that  attorneys  may  be  made  to  prose- 
cute or  defend  any  action  in  the  absence  of  the  parties  to  the  suit.  These 
attorneys  are  now  formed  into  a  regular  corps :  they  are  admitted  to  the 
execution  of  tlieir  office  by  the  superior  courts  of  Westminster  hall,  and 
are  in  all  points  officers  of  the  respective  courts  of  which  they  are  admit- 
ted; and,  as  they  have  many  privileges  on  account  of  their  attendance 
there,  80  they  are  peculiarly  subject  to  the  censure  and  animadversion  of  the 
judges.  No  man  can  practice  as  an  attorney  in  any  of  those  courts,  but 
such  as  is  admitted  and  sworn  an  attorney  of  that  particular  court :  an 
attorney  of  the  court  of  king's  bench  cannot  practice  in  the  court  of  com- 
mon pleas ;  nor  vice  versa.  To  practice  in  the  court  of  chancery  it  is  also 
necessary  to  be  admitted  a  solicitor  therein.  So  early  as  the  statute  4  Henry 
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IV.  c.  18.  it  wasenactedy  that  attorneys  shoald  be  examined  by  the  judges, 
and  none  admitted  but  such  as  were  virtuous,  learned,  and  sworn  to  do 
their  duty.  And  many  subsequent  statutes  have  laid  them  under  fuither 
regulations. 

Of  advocates,  or  (as  we  generally  call  them)  coursel,  there  are  two 
species  or  degrees ;  barristers,  and  Serjeants.  The  former  are  admitted 
after  a  considerable  period  of  study,  or  at  least  standing,  in  tlie  inns  of 
court;  and  are  in  our  old  books  styled  apprentices,  appren^tcn  ad  legem, 
being  looked  upon  as  merely  learners,  and  not  qualified  to  execute  the  full 
office  of  an  advocate  till  they  were  sixteen  years  standing ;  at  which  time, 
according  to  Fortescue,  they  might  be  called  to  the  state  and  degree  of 
Serjeants.  I  shall  only  observe,  that  serjeants  at  law  are  bound  by  a 
solemn  oath  to  do  their  duty  to  their  clients;  and  that  by  custom  the 
judges  of  the  courts  of  Westminster  are  always  admitted  into  this  venerable 
order  before  they  are  advanced  to  the  bench. 

From  both  these  degrees  some  are  usually  selecled  to  be  bis  majesty's  counsel, 
the  two  principal  being  his  attorney  and  solid  tor-general.  All  Serjeants  and  bar- 
risters, except  In  the  Court  of  Common  Pleas,  where  only  serjeants  are  admitted, 
may  take  up  the  dAfence  of  suitors,  called  clients.  These  practiced  gratis;  and  so  It 
was  established  that  a  counsel  ran  maintain  no  -action  for  his  fees.  To  encourage 
freedom  of  speech  in  the  lawftil  defence  of  their  clients,  it  wa4  held  that  a  counsel  Is 
not  answerable  for  any  matter  by  him  spoken  relative  to  the  cause,  even  if  ground- 
less, if  suggested  In  his  client's  instructions;  but  if  the  untruth  Is  his  own  invention, 
or  if  upon  suggestion  but  not  pertinent  to  the  cause  in  hand,  he  Is  liable  to  an  action 
from  the  party  injured.  Counsel  guilty  of  deceit  or  collusion  are  punishable  by 
statute. 


CHAPTER  IV. 


OF  THE  PUBLIC  COURTS  OF  COMMON  LAW  AND  EQUITY. 

30— 61. 
KIHDS  or  COURTg. 

We  are  next  to  consider  the  several  species  and  distinctions  of  courts 
of  justice  which  are  acknowledged  and  used  in  the  kingdom.  And  these 
are,  either  such  as  are  of  public  and  general  jurisdiction  throughout  the 
whole  realm,  or  such  as  are  only  of  a  private  and  special  jurisdiction  in 
some  particular  parts  of  it.  Of  the  former  there  are  four  sorts :  the  uni- 
versally established  courts  of  common  law  and  equity ;  the  ejcclesLastical , 
courts ;  the  courts  military ;  and  courts  maritime,.  And,  first,  of  such  pub- 
lic courts  as  are  courtsjof  common  law  and  equity. 

COVBTS  OF  COXHON  LAW  AND  IHtUITY. 

The  policy  of  our  antient  constitution,  as  regulated  and  establishe<l  by 
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the  great  Alfred,  was  to  bring  justice  home  to  every  man's  door,  by  con- 
stituting as  many  courts  of  judicature  as  there  are  manors  and  townships 
in  the  kingdom,  wherein  injuries  were  redressed  in  an  easy  and  expedi- 
tious manner  by  the  suffrage  of  neighbors  and  friends.  These  little  courts, 
however,  communicated  with  others  of  a  larger  jurisdiction,  and  those  with 
others  of  a  still  greater  power;  ascending  gradually  from  the  lowest  to  the 
supreme  courts,  which  were  respectively  constituted  to  correct  the  errors 
ot  the  inferior  ones,  and  to  determine  such  causes  as  by  reason  of  their 
weight  and  difficulty  demanded  a  more  solemn  discussion. 

CpUBT  OF  PIEPOUDRK,  CURIA  PKDI8  PULTERIZATI. 

lw.Xbe  lowest,  and  at  the  same  time  the  most  expeditious,  court  of 
justice  known  to  the  law  of  England,  is  the  court  of  piepoudre,  curia  pedis 
pulverizati j^fio  .calj ed  f rom  1 1 le  jjvi sty  feet  of  the  suitor^;  or,  according  to 
Sir  Edward  Coke,  because  justice  is  there  done  as  speedily  as  dust  can  fall 
from  the  foot;  it  being  derived,  according  to  him,  from  pied puldreaux, 
(a  pedler,  in  old  Fnench,)  and  therefore  signifying  the  court  of  such  petty 
chapmen  as  resort  to  fairs  or  markets.  It  is  a  court  of  record,  inci- 
dent to  every  fair  and  market,  of  which  the  steward  of  him  who  owns  or 
has  the  toll  of  the  market  is  the  judge ;  and  its  jurisdiction  extends  to  ad- 
minister justice  for  all  commercial  injuries  done  in  that  very  fair  or 
market,  and  not  in  any  preceding  one.  So  that  the  injury  must  be  done, 
complained  of,  heard  and  determined  within  the  compass  of  one  and  the 
same  day,  unless  the  fair  continues  longer.  The  court  has  cognizance  of 
all  matters  of  contract  that  can  possibly  arise  within  the  precinct  of  that 
fair  or  market;  and  the  plaintiff  must  make  oath  that  the  cause  of 
action  arose  there.  From  this  court  a  writ  of  error  lies,  in  the  nature  of 
an  appeal,  to  the  courts  of  Westminster. 

THE  COURT-BARON. 

II.  The  couri'haron  is  a  court  incident  to  every  manor  in  the  king- 
dom, to  be  holden  by  the  steward  within  the  si^jd  manor. .  This  court-baron 
is  of  two  natures :  the  one  is  a  customary  court,  of  which  we  formerly 
spoke,  appertaining  entirely  to  the  copyholders,  in  which  their  estates 
are  transferred  by  surrender  and  admittance,  and  other  matters  trans- 
acted relative  to  their  tenures  only.  The  other,  of  which  we  now  speak, 
is  a  court  of  common  law,  and  it  is  the  court  of  the  barons,  by  which  name 
the  freeholders  were  sometimes  antiently  called :  for  that  it  is  held  before 
the  freeholders  who  owe  suit  and  service  to  the  manor,  the  steward  being 
rather  the  registrar  than  the  judge.  These  courts,  though  in  their  nature 
distinct,  are  frequently  confounded  together.  The  court  we  are  now  con- 
sidering, viz.,  the  freeholders'  court,  was  composed  of  the  lord's  tenants, 
who  were  the  pares  of  each  other,  and  were  bound  by  their  feodal  tenure 
to  assist  their  lord  in  the  dispensation  of  domestic  justice.  This  was  for- 
merly held  every  three  weeks ;  and  its  most  important  business  is  to  de- 
termine, by  writ  of  right,  all  controversies  relating  to  the  right  of  lands 
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within  the  manor.  It  may  also  hold  plea  of  any  personal  actions  of  debt, 
trespass  on  the  case,  or  the  like,  where  the  debt  or  damages  do  not 
amount  to  forty  shillings.  But  the  proceedings  on  a  writ  of  right  may  be 
removed  into  the  county-court  by  a  precept  from  the  sheriff  galled  a  toU. 
And  the  proceedings  in  all  other  actions  may  be  removed  into  the  supe- 
rior courts.  After  judgment  given,  a  writ  also  of  false  judgment  lies  to  the 
courts  at  Westminster  to  rehear  and  review  the  cause,  and  not  a  writ  of 
error ;  for  this  is  not  a  court  of  record :  and  therefore,  in  some  of  these 
writs  of  removal,  the  first  direction  given  is  to  cause  the  plaint  to  be  re- 
corded. 


III.  A  hundred-court  is  only  a  larger  court-baron,  being  held  for  all 
the  iuUalbitants  of  a  particular  hnpdr^d  inatea^  of.  a  .manor.  The  free 
suitors  are  here  also  the  judges,  and  the  steward  the  registrar,  as  in  the 
case  of  a  court-baron.  It  is  likewise  no  court  of  record ;  resembling  the 
former  in  all  points,  except  that  in  point  of  territory  it  is  of  greater 
jurisdiction.  But  this  court  is  fallen  into  equal  disuse  with  regard  to  the 
trial  of  actions.  ^ 

CgPNTy-COCBT.  ' 

IV.  The  county-court  is  a  court  Jucixi^nt  to  the  jumdictiqn  of- the, 
^bariff.    It  is  uot  a  (fount  of  record,  but  may  hold  pleas  of  debt  or  damages 

under  the  value  of  jorty  shillings.  And,  in  modern  times,  as  proceedings 
are  removable  into  the  king's  superior  courts,  by  writ  of  pone  or  recordari, 
in  the  same  manner  as  from  hundred-courts  and  courts-baron ;  and  as  the 
same  writ  of  false  judgment  may  be  had,  in  nature  of  a  writ  of  error;  this 
has  occasioned  the  same  disuse  of  bringing  actions  therein. 

COVBT  OF  COMMON  PLEAS. 

V.  Ilj£  court  ni^finmmnn  plffu  ip  fr^^gnonfiy  termed  in  law  the  court 
sdsgmmoJLbnicfi, 

By  the  antient  Saxon  constitution,  there  was  only  one  superior  court 
of  justice  in  the  kingdom ;  and  that  court  had  cognizance  both  of  civil  and 
spiritual  causes :  viz.,  the  wittena gemote y  or  general  council,  which  assem- 
bled annually  or  oftener,  wherever  the  king  kept  his  Christmas,  Easter, 
or  Whitsuntide,  as  well  to  do  private  justice  as  to  consult  upon  public 
business.  At  the  conquest  the  ecclesiastical  jurisdiction  was  diverted  into 
another  channel ;  and  the  Conqueror,  fearing  danger  from  these  annual 
parliaments,  contrived  also  to  separate  their  ministerial  power,  as  judges, 
from  their  deliberative,  as  counsellors  to  the  crown.  He  therefore  estab- 
lished a  constant  court  in  his  own  hall.  Xtis  fiPUIJLwas  compoaeuLof  the 
kii]£!!A.4;x:eat.offi$2fi^  of  state  resident  in-  hia42&lace,  and  usually  attendant 
on  his  person;  such  as  the  lord  high  constable  and  lord  mareschal,  who 
chiefly  presided  in  matters  of  honour  and  of  arms ;  determining  according  to 
the  law  military  and  the  law  of  nations.  Besides  these,  there  were  the  lord 
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high  steward,  and  lord  great  chamberlain;  the  steward  of  the  household; 
the  lord  chancellor,  whose  peculiar  business  it  was  to  keep  the  king's 
seal,  and  examine  all  such  writs,  grants  and  letters  as  were  to  pass  under 
that  authority ;  and  the  lord  high  treasurer,  who  was  the  principal  adviser 
in  all  matters  relating  to  the  revenue.  These  high  officers  were  assisted 
by  certiiin  persons  learned  in  the  laws,  who  were  called  the  king's  justi- 
ciars or  justices,  and  by  the  greater  barons  of  parliament,  all  of  whom 
had  a  seat  in  the  aula  regia^  and  formed  a  kind  of  court  of  appeal,  or 
rather  of  advice,  in  matters  of  great  moment  and  difficulty.  All  these  in 
their  several  departments  transacted  all  secular  business  both  criminal 
and  civil,  and  likewise  the  matters  of  the  revenue;  and  over  all  presided 
one  special  magistrate,  called  the  chief  }UHticiar ,  or  capifalis  justiciarius 
totius  Anglix;  who  was  also  the  principal  minister  of  state,  the  second  man 
in  the  kingdom,  and  by  virtue  of  his  office  guardian  of  the  realm  in  the 
king's  absence.  And  this  officer  it  was  who  principally  determined  all  the 
vast  variety  of  causes  that  arose  in  this  extensive  jurisdiction,  and  from 
the  plentilude  of  his  power  grew  at  length  l>oth  obnoxious  to  the  people, 
and  dangerous  to  the  government  which  employed  him. 

This  great  universal  court  being  bound  to  follow  the  king's  household 
in  all  his  progresses  and  expeditions,  the  trial  of  common  causes  therein 
was  found  very  burdensome  to  the  subject.  Wherefore  king  John,  who 
dreaded  also  the  power  of  the  justiciar,  very  readily  consented  to  that 
article  which  now  forms  the  eleventh  chapter  of  magna  carta,  and  enacts, 
*•  that  cotnmunia  placita  non  sequantur  curiam  regis,  sed  teneantur  in  aliguo 
loco  certo,"  This  certain  place  was  established  in  Westminster  hall,  the 
place  where  the  aula  regis  originally  sat,  when  the  king  resided  in  that 
city ;  and  there  it  hath  ever  since  continued.  And  the  court  being  thus  ren- 
dered, fixed  and  stationary,  the  judges  became  so  too,  and  a  chief  with 
other  justices  of  the  common  pleas  was  thereupon  appointed  ;  with  jurisdic- 
ixpn  to  hear  and  determine  all  pleas  of  laud,  and  injuries  merely  clxlL 
between  subject  and  subject.  Wliich  critical  establishment  of  tliis  princi- 
pal court  of  common  law,  at  that  particular  juncture  and  that  particular 
place,  gave  rise  to  the  inns  of  court  in  its  neighborhood ;  and,  thereby 
collecting  together  the  whole  body  of  the  common  lawyers,  enabled  the 
law  itself  to  withstand  the  attacks  of  the  canonists  and  civilians,  who 
laboured  to  extirpate  and  destroy  it. 

The  aula  regia  being  thus  stripped  of  so  considerable  a  branch  of  its 
jurisdiction,  and  the  power  of  the  chief  justiciar  being  also  considerably 
curbed  by  many  articles  in  the  great  charter,  the  authority  of  both  began 
to  decline  apace  under  the  long  and  troublesome  reign  of  king  Henry  III. 
And,  in  further  pursuance  of  this  example,  the  other  several  officers  of  the 
chief  justiciar  were,  under  Edward  the  First  (who  new  modelled  the 
whole  frame  of  our  judicial  polity),  subdivided  and  broken  into  distinct 
courts  of  judicature.  A  court  of  chivalry  was  erected,  over  which  the 
constable  and  mareschal  presided ;  as  did  the  steward  of  the  houaehold 
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over  another,  constituted  to  regulate  the  king's  domestic  servants.  The 
high  steward,  with  the  barons  of  parliament,  formed  an  august  tribunal 
for  the  trial  of  delinquent  peers;  and  the  barons  reserved  to  themselves  in 
parliament  the  right  of  reviewing  the  sentences  of  other  courta  in  the  last 
resort.  The  distribution  of  common  justice  between  man  and  man  was 
thrown  into  so  provident  an  order,  that  the  great  judicial  officers  were 
made  to  form  a  check  upon  each  other :  the  court  of  chancery  issuing  all 
(yiginal  writsjinder  Ihe^great  seal  to  the  otherjcourtai,  the  common  pleas 
being  allowed  to  determine  all  causes  between  pzivate.  gubjecta ;  the 
ff^chequer  managing  the  ^ing*a  revenue :  and  the  court j»f  king![s^bench 
jetainipg  ft.ll_the  j urisd iction  which  wasjiotjcaritQlied  Qjil tCLOther-CQiJitg^ 
and  particularly  the  superintendence  of  all  the  rest  by  way  of_appealj 
and  the  sole  cognizance  of  pleas  of  the  crown  or  criminal  causes.  For 
pleas  or  suits  are  regularly  divided  into  two  sortB :  ^deoAj^.  the  crown, 
which  comprehend  all  xum^s  and  n^W^^mftanors,  wherein  the  king  (on 
bftbalfof  the  public)  p  tht^  plaintiff;  and  common  pleas,  which  include  all 
civil  actions  defending  between  subject  and  subject.  The  former  of  these 
were  the  properoSject  of  the  jurisdiction  of  the  court  of  king's  bench ; 
the  latter  of  the  court  of  common  pleas,  which  is  a  court  of  record,  and  is 
styled  by  Sir  Edward  Coke  the  lock  and  key  of  the  common  law ;  for 
herein  only  can  real  actions,  that  is,  actions  which  concern  the  right  of 
freehold  or  the  realty,  be  originally  brought:  and  all  other,  or  personal, 
pleas  between  man  and  man,  are  likewise  here  determined ;  though  in 
most  of  them  the  king's  bench  has  also  a  concurrent  authority. 

The  judges  of  this  court  are  at  present  four  in  number,  one  chief  and 
three  puisne  justices,  created  by  the  king's  letters-patent,  who  sit  every 
day  in  the  four  terms  to  hear  and  determine  all  matters  of  law  arising  in 
civil  causes,  whether  real,  personal,  ojc  mixed  .and  compounded  of  both. 
These  it  takes  cognizance  of,  as  well  originally  as  upon  removal  from  the 
inferior  courts  before  mentioned.  But  a  writ  of  error,  in  the  nature  of  an 
appeal,  lies  from  this  court  into  the  court  of  king's  bench. 

COVBT  OF  KING'S  BENCH. 

VI.  The  court  olJciug's  bench  (so-called  because  the  king  used  form- 
erly  to  sit  there  in  person^,  is  the  supreme  npurt  nf  (*nmmon  la\v  in  the 
kingdon^ :  consisting  of  a  ci^dfilJUaU^®  *ttiil?X§®  puisni  justices,  who  are 
by  their  office  the  sovereign  conservators  of  the  peace  and  supreme  coron- 
ers of  the  land.  *  Yet,  though  the  king  himself  used  to  sit  in  this  court,  and 
still  is  supposed  so  to  do,  he  did  not,  neither  by  law  is  he  empowered  to, 
determine  any  cause  or  motion,  but  by  the  mouth  of  his  judges,  to  whom  f^^^- 
he  hath  committed  his  whoje  judicial  authority.  C^>^^.^<^ 

This  court,  which  (as  we  have  said)  is  the  remnant  of  the"  au?a  regia^ 

is  not,  nor  can  be,  from  the  very  nature  and  constitution  of  it,  fixed  to  any 

certain  place,  but  may  follow  the  king's  person  wherever  he  goes :  for 

which  reason  all  process  issuing  out  of  this  court  in  the  king's  name  is 
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returnable  **ubicunque  fuerimus  in  Anglia,"    It  hath  indeed,  for  some  cen- 
turies past,  usually  sat  at  Westminster,  being  an  antient  palace  of  the 
crown ;  but  might  remove  with  the  king  to  York  or  Exeter,  if  he  thought 
V  ^      proper  to  command  it. 
^     y  The  jurisdiction  of  this  court  is  very  high  and  transcendent.    It  keeps 

'     \      all  inferior  jurisdictions  within  the   bounds  of  their  authority,  and  may 
L^      either  remove  their  proceedings  to  be  determined  here,  or  prohibit  their 
y      progress  below./  It  superintends  all  civil  corp(^ratioi^a  in  the  kingrHnp. 
<  >^  It  commands  magistrates  and  others  to  do  what  their  duty  requires,  in 
^every  case  where  there  is  no  other  specific  remedy.  Jt  protects  the  libey^y 
^      of  the  subject^  by  soeedv  and  sumniar^jnterposjtjon^    It  takes  cognizance 
•J    ^     1>oth  of  criminal  and  civil  causes:  the  former  in  what  is  called  the  crown 
^      side,  or  crown  office;  the  latter  in  the  pleas  side  of  the  court.    The  juris- 
diction of  the  crown  side  is  not  our  present  business  to  consider :  that  will 
more  properly  discussed  in  the  ensuing  book.    But  on  the  plea  side,  or 
divil  branch,  it  hath  an  original  jurisdiction  and  cognizance  of  all  actions  of 
tresjjass  or  other  injury  alleged  to  be  committed  ri  et  armis:  of  actions  for 
forgerx.q|  d^gd&iJai.aintenance,  cons^irac;^ ,  djeceit,  and  actions  on  the  case 
which  allege  any  falsity  or  fjj^il ;  all  of  which  savour  of  a  criuTlnal  nature, 
although  the  action  is  brought  for  a  civil  remedy;  and  make  the  defend- 
ant liable  in  strictness  to  pay  a  fine  to  the  king,  as  well  as  damages  to  the 
injured  party.    The  same  doctrine  is  also  now  extended  to  all  actions  on 
the  case  whatsoever :  but  no  action   oi  debt.,or.^tJLiiu£t  or  other  mere 
civil  action,  can  by  the  common  law  be  prosecuted  by  any  subject  in  this 
court  by  original  writ  out  of  chancery;  tjiou^h  an  actiDn_of  debt  given  by 
^  ^^  statute  may  be  brought  in  the  king's  bench  as  well  as  in  tlie  common  pleas. 
^^    And  yet  this  court  might  always  have  held  plea  of  any  civil  action,  (other 
\<\    than  actions  real;,  provided  the  defendant  was  an  officer  of  the  court;  or 
^    in  the  custody  of  the  marshal,  or  prison-keeper,  of  this  court,  for  a  breach 
^     of  the  peace  or  any  other  offence.    And  in  process  of  time,  it  began  by  a 
1     fiction  to  hold  plea  of  all  personal  actions  whatsoever,  and  has  continued 
J    ^     to  do  so  for  ages :  it  being  surmised  that  the  defendant  isvarrested  for  a 
V     .    supposed  trespass,  which  he  never  has  in  reality  committed ;  and  being 
y  \     \    thus  in  the  custody  of  the  marshal  of  the  court,  the  plaintifi*  is  at  liberty 
'-'  ^    to  proceed  against  him  for  any  other  personal  injury ;  which  surmise,  of 
^  being  in  the  marshal's  custody,  the  defendant  is  not  at  liberty  to  dispute. 

And  tU??6  fictions  of  law,  though  at  first  they  may  startle  the  student,  he 
>J'will  find  upon  further  consideration  to  be  highly  beneficial  and  useful ; 
^  especially  as  this  maxim  is  ever  invariably  observed,  that  no  fiction  shall 
^.  extend  to  work  an  injury ;  its  proper  operation  being  to  prevent  a  mischief, 
^'br  remedy  an  inconvenience,  that  might  result  from  the  general  rule  of 
^  law.  So  true  it  is,  that  in  flctione  jurit  sfmjter  subsiatit  tequilas.  In  the 
Vpresent  case  it  gives  the  suitor  his  choice  of  more  than  one  tribunal  before 
v^  which  he  may  institute  his  action ;  and  prevents  the  circuity  and  delay  of 
>ju8ticai  by  allowing  that  suit  to  be  originally,  and  at  the  first  instance, 
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commenced  in  the  coifrt,  which  after  a  determination  in  another,  might 
ultimately  be  brought  before  it  on  a  writ  of  error. 

For  this  court  is  likewise  «^,  fiOl?*^-  of  appeal,  into  which  may  be 
removed  by  writ  of  error  all  determinations  of  the  court  of  common  pleas, 
and  of  all  inferior  courts  of  record  in  England ;  and  to  which  a  writ  of 
error  lies  also/from  the  court  of  king's  bench  in  Ireland.  Yet  even  tliis 
so  high  and  honorable  court  is  not  the  dernier  resort  of  the  subject;  for,  if 
he  be  not  satisfied  with  any  determination  here,  he  may  remove  it  by 
writ  of  error  into  the  house  of  lords,  or  the  court  of  exchequer  chamber, 
as  the  case  may  happen,  according  to  the  nature  of  the  suit  and  the  man- 
ner in  which  it  has  been  prosecuted. 

COUBT  OF  EXCHKQVEB. 

VII.  The  court  of  exchequer  is  inferior  in  rank  not  only  to  the  court 
of  king's  bench,  but  to  the  common  pleas  also ;  but  I  have  chosen  to  con- 
sider it  in  this  order  on  account  of  its  double  capacity  as  a  court  of  law  and 
a  court  of  equity  also.  It  is  a  very  anti5gMU;mijJ^ofj;|jcord,  set  up  by  Wil- 
liam the  Conqueror,  as  a  part  of  the ^  aula  regiay  though  regulated  and 
reduced  to  its  present  order  by  king  Edward  I.,  and  intended  principally  to 
order  the  revenues  of  the  crown,  agdJo  recover^the  ki^^  debts  and-xLuiieat 
It  called  the  exchequer,  scacchariurfif  from  the  checked  cloth,  resembling  a 
chess  board,  which  covers  the  table  there,  and  on  which,  when  certain  of 
the  king's  accounts  are  made  up,  the  sums  are  marked  and  scored  with 
counters.  It  consists  of  two  divisions;  the  receipt  of  the  exchequer, 
which  manages  the  royal  revenue,  and  with  which  these  commentaries 
have  no  concern ;  and  the  court  or  judicial  part  of  it,  which  is  again  sub- 
divided into  a  court  of  equity  and  a  court  of  common  law. 

The  court  of  equity  is  held  in  the  exchequer  chamber  before  the  lord 
treasurer,  thej^ljancellor  of  the  exchequer,  the  chief  baron  and  three 
puisne  ones,  f  Tb.a.£rimary  and  original  business  of  this  court  is  to  call  the 
king's  debtors^  to  account,  by  billnled  by  jhe  attornev^geueral;  and  to 
recover  any  lancls.  tenements ,~ or ^erecH tamen te ,  aiiy  goodsT  chattels^  or 
other  profits  or  benefitslSelonging  to  the  crown. I  So  that  by  their  original 
constitution  the  jurisdiction  of  the  court  oL^common  pleas,  king's  bench 
and  fijLcheqiier  was  entirely  separate  and  distinct:  ^tlie  common  pleaq 
being  intended  to  decide  all/xontroverslq^  between  sujii^t  aiul  aubjec;t ; 
th^kiQ£!!£L  bench  to  correct  all  crjpies  and  misdeiyieapo^rs  that  amount  to 
<l  br^flf-h  nf  phe  peac^  th^Jcin^  Ijjinglhen  plaintifi*,  as  such  ofiences  are 
in  open  derogation  of  the  jurd  regdllaoi  his  crown  ;.and  the  exchequer  t^ 
adjust  and  repover  his  rcYgniie,  wherein  the  king.also  Js^^Iamtiff*,  jia^he^^^^ 
withEblding  and  iipxi-pav^fflent  thereof  is  an  injury  to  his  jura^scalia. 
But,  as  by  a  fiction  almost  all  sorts  of  civil  actions  are  now  allowed  to  be 
brought  in  the  king's  bench,  in  like  manner  by  another  fiction  all  kinds  of 
personal  suits  may  be  prosecuted  in  the  court  of  exchequer. 

The  writ  upon  which  all  proceedings  here  are  grounded  is  called  q^uo 


^A-r" 
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mi'nyy^  in  which  the  plaintiff  aug^ests  that  he  is  the  king's  farmer  or 
debtor,  and  that  the  defendant  had  done  him  the  injury  or  damage  com- 
plained of;  quo  m%nu%  sufflciens  existitf  by  which  he  is  less  able  to  pay  the 
king  his  debt  or  rent.  But  now  by  the  suggestion  of  privilege,  any  person 
may  be  admitted  to  sue  in  the  exchequer  as  well  as  the  king's  accomptant. 
The  surmise,  of  being  debtor  to  the  king,  is  therefore  become  matter  of 
form  and  mere  words  of  course,  and  the  court  is  open  to  all  the  nation 
equally.  The  same  holds  with  regard  to  the  equity  side  of  the  court:  for 
there  any  person  may  file  a  bill  against  another  upon  a  bare  suggestion 
that  he  is  the  king's  accomptant ;  but  whether  he  is  so,  or  not,  is  never 
controverted. 

An  appeal  from  the  equity  side  of  this  court  lies  immediately  to  the 
house  of  peers ;  but  from  the  common-law  side,  in  pursuance  of  the  statute  31 
Edw.  III.  c.  12,  a  writ  of  error  must  be  first  brought  into  the  court  of 
exchequer  chamber.  And  from  the  determination  there  had,  there  lieSi 
in  the  dernier  resort,  writ  of  error  to  the  house  of  lords. 

.JUIUUMBT  OF  CHANCERY. 

YIII.  The  high  court  of  chancery  is  the  only  remaining,  and  in  mat- 
ters of  civil  property  by  much  the^^QQgt  important  oLajx^,  of  the  king's 
superior  and  original  courts  of  justice.  It  lias  its  name  of  chancery,  can- 
ceUariaf  from  the  judge  who  presides  here,  thfi4pric^*'^cellor,  or  cancel- 
larius;  who  Sir  Edward  Coke  tells  us,  is  so  termed  a  cancetlandOf  from 
cancelling  the  king's  letters  patent  when  granted  contrary  to  law,  which 
is  the  highest  point  of  his  jurisdiction.  To  him  belongs  the  appointment 
of  all  juaticfifl-,.of  the  poace^throujjhowt  the  kiQgdouiw  Being  formerly 
usually  an  ecclesiastic,  (for  none  else  were  then  capable  of  an  office  so 
conversant  in  writings,)  and  presiding  over  the  royal  chapel,  he  became 
keeper  of  the  king's  conscience ;  ylsitpy  in  right  of  the  kin^,  of  all  hospitals 
and  colleges  of  the  king's  foundation;  and  patron  of  all  the  king's  livings 
under  the  value  of  twenty  marks  per  annum  in  the  king's  books.  He  is  the 
gjp^l^ral  i^iiar^ifl^i^  of  all  jpfapt^.  idjgts.  and  lunatics ;  and  has  the  general 
superintendence  of  all  charitable  uses  in  the  kingdom.  And  all  this  over 
and  above  the  vast  and  extensive  jurisdiction  which  he  exercises  in  his 
judicial  capacity  in  the  court  of  chancery ;  wherein,  as  in  the  exchequer, 
there  are  two  distinct  tribunals ;  the  one  ordinary,  being  a  court  of  com- 
mon law;  the  other  extraordinary,  being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  antient  than  the  court  of  equity. 
Its  jurisdiction  is  to  hold  plea  upon  A^ttcir^  faf^faa  to  repeal  and  cancel  the 
king's  letters-patent,  when  made  against  law  or  upon  untrue  suggestions : 
an^  to  hold  plea  of  petitions,  monstrans  de  droit,  traverses  of  offices,  and 
the  like ;  when  the  king  hath  been  advised  to  do  any  act,  or  is  put  in  pos- 
session of  any  lands  or  goods,  in  prejudice  of  a  subject's  right.  On  proof 
ol  which,  as  the  king  can  never  be  supposed  intentionally  to  do  any  wrong, 
the  law  questions  not  but  he  will  immediately  redress  the  injury,  and 
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refers  that  conscientious  task  to  the  chancellor,  the  keeper  of  his  con- 
science. It  also  appertains  to  this  court  to  hold  plea  of  all  personal 
actions,  where  any  officer  or  minister  of  the  court  is  a  party.  It  might 
likewise  hold  plea  (by  scire  facias)  of  partitions  of  land  in  coparcenary, 
and  of  dower,  where  any  ward  of  the  crown  was  concerned  in  interest, 
so  long  as  the  military  tenures  subsisted :  as  it  now  may  also  do  of  the 
tithes  of  forest  land,  where  granted  by  the  king,  and  claimed  by  a  stranger 
against  the  grantee  of  the  crown ;  and  of  executions  on  statutes,  or  recog- 
nizances in  nature  thereof,  by  the  statute  23  Henry  VIII.  c.  6.  But  if  any 
cause  comes  to  iseue  in  this  court,  that  is  if  any  fact  be  disputed  between 
the  parties,  the  chancellor  cannot  try  it,  having  no  power  to  summon  a 
jury ;  but  must  deliver  the  record  propria  manu  into  the  court  of  king's 
bench,- where  it  shall  be  tried  by  the  country,  and  judgment  shall  be  there 
given  thereon.  And  when  judgment  is  given  in  chancery  upon  demurrer 
or  the  like,  a  writ  of  error  in  nature  of  an  appeal  lies  out  of  this  ordinary 
court  into  the  court  of  king's  bench :  though  so  little  is  usually  done  on  ' 
the  common-law  side  of  the  court,  that  I  have  met  with  no  traces  of  any 
writ  of  error  being  actually  brought,  since  the  fourteenth  year  of  queen 
Elizabeth,  a.  d.,  1572. 

In  this  ordinary  or  legal  court  is  also  kept  the  officina  justitise :  out  of 
which  all  original  writs  that  pass  under  the  great  seal,  all  commissions  of 
charitable  uses,  sewers,  bankruptcy,  idiocy,  lunacy,  and  the  like,  do  issue ; 
and  for  which  it  is  always  open  to  the  subject,  'who  may  there  at  any  time 
demand  and  have,  ex  debito  justitise,  any  writ  that  his  occasions  may 
call  for. 

But  the  extraordinary  court,  or  court  of  equity,  is  now  become  the 
court  of  the  greatest  judicial  consequence.  Jhis  distinction  between  jaw 
and  equity,  as  administered  in  different  courts,  is  not  at  present  known, 
nor  seems  to  have  ever  been  known,  in  any  other  country  at  any  time  :  and 
yet  the  difference  of  one  from  the  other,  when  administered  by  the  same 
tribunal,  was  perfectly  familiar  to  the  Romans;  jus prastoriumf  or  discre- 
tion of  the  prsetor,  being  distinct  from  the  Itges,  or  standing  laws,  but  the 
power  of  both  centered  in  one  and  the  same  magistrate,  who  was  equally 

entrusted  to  pronounce  the  rule  of  law,  and  to  applyJj  ^5,tSS5^*9il5'*iS3£29C 
by  the  principles  of  equity.  AVith  us,  too,  the  aula  fe^jA^which  \v(ft8  tne 
supreme  court  of  judicature,  undoubtedly  administered  equal  justice  ac- 
cording to  the  rules  of  both  or  either,  as  the  case  might  chance  to^require  : 
and,  when  that  was  broken  to  pieces,  the  idea  of  a  court  of  equity,  a^  dis- 
tinguished from  a  court  of  law,  did  not  subsist  in  the  original  plan  of 
partition.  It  seems  therefore  probaV)le,  that  when  the  courts  of  law,  pro- 
ceeding merely  upon  the  ground  of  the  king's  original  writs,  and  confining 
themselves  strictly  to  that  bottom,  gave  a  harsh  or  imperfect  judgment, 
the  application  for  redress  used  to  be  to  the  king  in  person  assisted  by  his 
privy-council,  and  they  were  wont  to  refer  the  matter  either  to  the 
chancellor   and  a  select  committtee,  or  by  degrees  to  the  chancellor 
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only,  who  mitigated  the  severity  or  supplied  the  defects  of  the  judg- 
ments pronounced  in  the  oourts  of  law,  upon  weighing  the  circum- 
stances of  the  case.  This  was  the  custom  not  only  among  our  Saxon 
ancestors,  before  the  institution  of  the  aula  regia,  but  also  after  itsdisso- 
lution,  in  the  reign  of  king  Edward  I. ;  and  perhaps,  during  its  continu- 
ance, in  that  of  Henry  II. 

In  these  early  times  the  chief  judicial  employment  of  the  chanceUor 
must  have  been  in  devising  new  writs,  directed  to  the  courts  of  common 
law,  to  give  remedy  in  cases  where  none  w^as  before  administered.  And 
to  quicken  the  diligence  of  the  clerks  in  the  chancery,  who  were  too  much 
attached  to  antient  precedents,  it  is  provided  by  statute  Westm.  2, 13  Edw. 
I.  c.  24,  that  "  whensoever  from  thenceforth  in  one  case  a  writ  shall  be 
found  in  the  chancery,  and  in  the  like  case  falling  under  the  same  right 
and  requiring  like  remedy  no  precedent  of  a  writ  can  be  produced,  the 
clerks  in  chancery  shall  agree  in  forming  a  new  one;  and,  if  they  cannot 
agree,  it  shall  be  adjourned  to  the  next  parliament,  where  a  writ  shall  be 
framed  by  the  consent  of  the  learned  in  the  law,  lest  it  happen  for  the 
future  that  the  court  of  our  lord  the  king  be  deficient  in  doing  justice  to 
the  suitors.*'  And  this  accounts  for  the  very  great  variety  of  writs  of  tres- 
pass on  the  case  to  be  met  w4th  in  the  register;  whereby  the  suitor  had 
ready  relief,  according  to  the  exigency  of  his  business,  and  adapted  to  the 
specialty,  reason,  and  equity  of  this  very  case. 

But  when,  about  the  end  of  the  reign  of  king  Edward  III.,  uses  of 
land  were  introduced,  though  totally  discountenanced  by  courts  of  com- 
mon law,  were  considered  as  fiduciary  deposits  and  binding  in  con- 
science by  the  clergy,  the  separate  jurisdiction  of  the  chancery  as  a 
court  of  equity  began  to  be  established;  and  John  Waltham,  who  was 
bishop  of  Salisbury  and  chancellor  to  king  Richard  II.,  by  a  strange  in- 
terpretation of  the  above-mentioned  statute  of  Westm.  2,  devised  the  writ 
of  $ubposna,  returnable  in  the  court  of  chancery  only,  to  make  the  feoffee 
to  uses  accountable  to  his  cestuy  que  use:  which  process  was  afterwards 
extended  to  other  matters  wholly  determinable  at  the  common  law,  upon 
false  and  fictitious  suggestions ;  for  which  therefore  the  chancellor  him- 
self is,  by  statute  17  Ric.  II.  c.  6,  directed  to  give  damages  to  the  party  un- 
justly aggrieved. 

From  thisjcourt^  equity  in  chancery,  as  from  other  superior  courte, 
an  appeal  lies  to  the  house  of  peers.  But  there  are  these  differences  be- 
tween appeals  from  a  court  of  equity,  and  writs  of  error  from  a  court  of 
law :  1,  That  the  former  may  be  brought  upon  any  interlocutory  matter; 
thejatter  upon  nothing  but  only  a  dejiiTite  i,u<,ff^Mj^(L>nI.  2,  That  on  writs  of 
erxs^r  the  house  of  Jxirds  pronounces  the  judgment :  on  appeals  it  gives 
direction  to  the  court  below  to  rectify  its  ownoecree. 

COURT  OF  KXCHE<{UEB  CHAMBER. 

IX.  The  next  court  that  I  shall  mention  is  one  that  hath  no  c>rigiqal 
jurisdictlonj^^  but  is  only  a  court  of  appeal,  to  correct  the  errors  of  other  juris- 
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dictions.  This  is  the  court  of  exchequer  chamber ;  which  was  first  erected 
by  statute  31  Edw.  III.  c.  12,  to  determine  causes  by  writs  of  error  from 
the  common-law  side  of  the  court  of  exchequer.  And  to  that  end  it  con- 
sists of  tlie  lord  chancellor  and  lord  treasurer,  taking  unto  them  the  jus- 
tices of  the  king's  bench  and  couimon  pleas. 

From  all  the  branches  of  tliis  court  of  exchequer  chamber  a  writ  of 
error  lies  to  ^     %     yy  '^       je^ 


THE  HOUSE  OF  PKKBH.^  ^ 

X.  The  house  of  peers  is  the  supreine  court  of  judicature  in  the  king- 
dom, having  at  present  no  original  jurisdiction  over  causes,  but  only  upon 
appeals  andjiaite  of  error,  to  rectify  air^  injuatice  or  mistake  of  the  la\y  _ 
committed  by  the  courta  below.  To  this  authorky  this  flkUgust  tribunal 
succeeded  ofcourse  upon  the  dissolution  of  the  oi^  r^i^^Tney  are  in 
all  causes  theJaatXfififiEt*  from  whose  judgment  jia^t^rther  a^eal  is^pex^ 
fitted ;  but  every  subordinate  tribunal  must  conform  to  their  determina- 
tions.   

COURTS  OF  ASSIZE  AND  NISI  PRIUS.  /    A^L^  *-^X<-^--^^'<S.<^-**-'i^C!r'j 

XI.  Before  I  conclude  this  chapter,  I  must  also  mention  an  eleventh 
species  of  courts  of  general  jurisdiction  and  use,  which  are  derived  out  of, 
and  act  as  collateral  auxiliaries  to,  the  foregoing.  I  mean  tlie  courts  of 
assize  and  nisiprius. 

These  are  composed  of  two  or  more  commissioners,  who.  are  tveic^  in 
everyyear  sent  by  the  king's  special  commission  all  around  the  kingdom, 
(exitept  London  and  Middlesex,  where  courLi  of  nisi  priua  are  holden  in 
and  after  every  term,  before  the  chief  or  other  judge  of  the  several  supe- 
rior courts ;  and  except  the  four  northern  counties,  where  the  assizes  are 
holden  only  once  a  year,) Jo  try  by  A4itr:y.of  the  respective  counties  the 
truth  of  such  matter  of  fact  as  are  then  under  dispute  in  the  courts  of 
Westminster  hall. 

The  judges  upon  their  circuits  now  sit  by  virtue  of  five  several  author- 
ities. 1,  ^he  comrnissjon  ,of.iiifiL4i^a£l.  2,  4.^9'^'"jss(m  of  oj/^r^^nd 
lQnQJjo£r,  3,  A  commission  of  general  gaql'deliveryi.  The  consideration  of 
all  which  belongs  properly  to  the  subsequent  book  of  these  commentaries. 
But  the  fourth  commission  is,  4,  A  commission  of  assize,  directed  ;Eo  the 
justices  and  Serjeants  therein  named,  to  take  (together  with  thei^  asso- 
ciates) assizes  in  the  several  counties, — that  is,  to  take  the  verdict  of  a 
peculiar  species  of  jury,  called  an  assize,  and  summoned  for  the  trial  of 
landed  disputes,  of  which  hereafter.  The  other  authority  is,  5,  That  of 
nisi  prius,  which  is  a  consequence  of  the  commission  of  assize,  being 
annexed  to  the  office  of  those  justices  by  the  statute  of  Westm.  2,  13  Edw. 
I.  c.  30,  and  it  empowers  them  to  try  all  questions  of  fact  issuing  out  of  the 
courts  of  Westminster  that  are  then  ripe  for  trial  by  jury.  These,  by  the 
course  of  the  courts,  are  usually  appointed  to  be  tried  at  Westminster  in 
some  Easter  or  Michaelmas  Term,  by  a  jury  returned  from  the  county 
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^vherein  the  cause  of  action  arises ;  but  with  this  proviso,  nin  priiis,  unUss 
before  the  day  prefixed  the  judges  of  assize  come  into  the  county  in  ques- 
tion. This  they  are  sure  to  do  in  the  vacations  preceding  each  Easter  and 
Michaelmas  Term,  which  saves  much  expense  and  trouble. 


CHAPTER  V. 

OF  COURTS  ECCLESIASTICAL,  MILITARY,  AND  MARITIME. 

The  chapter  treats  of  courts  eccleMlasllcal,  military  and  maritime. 

Originally  in  England  there  was  no  distinction  between  lay  and  ecclesiastical 
Jurisdiction.  The  separation  took  place  shortly  after  the  Norman  conquest.  King 
Henry  the  First  restored  the  union,  which  again  was  broken  upon  his  death.  It  was 
about  this  time  that  the  contest  began  between  the  laws  of  England  and  those  of 
Rome— the  temporal  courts  adopting  the  former  and  the  spiritual  courts  the  latter. 

1.  Archdeacon's  CourJ. 
2,"  IToiisisloryr "" 
sr  Court.ofXrches. 
4rC^ou rtof  Peculiars. 

5.  Prerogat i  ve  Cou rt. 

6.  Court  otJ[3£]iga2fs. 

7.  (Commission  of  Review. 

As  to  courts  military,  the  only  court  of  this  kind  known  to  and  established  by 
the  permanent  laws  of  the  land  is  the  Courtjor  QJ|iixftl££, 

As  to  courts  TTtftr|tin[^ft-  these  were^courts  having  Jurisdiction  in  determining 
maritime  injuries  arising  jipgjijj^  geaSj^or  in  parts  out  of  the  reach  of  the  Common 
Law.    These  are  the  court  of  admiralty  and  its  courts  of  appeal. 

Their  proceedings,  like  that  of  the  ecclesiastical  courts,  are  according  to  the 
method  of  the  Civil  Law. 


Courts  ecclesiastical. 

The  lowest  to  the  highest.  •• 


CHAPTER  VI. 

OF  COURTS  OF  SPECIAL  JURISDICTION. 

The  courts  treated  of  In  this  chapter  are  the  forest  court,  courts  of  regard,  court  of 
Rwein  mote,  court  of  Justice  seat,  commissioners  of  sewers,  court  of  policies  of  insur> 
ance.  court  of  marshalsea,  palace  court,  courts  of  Wales,  court  of  the  duchy  chamber 
of  Lancaster,  court  of  the  counties  palatine  of  Chester,  Tiancaster,  Durham  and  the 
royal  franchise  of  Ely.,  the  stannary  courts  of  Devonshire  and  Cornwall,  courts  of 
London  and  other  cities  and  corporations  held  by  prescription,  charter  or  act  of  par- 
l  lament,  the  chancellors'  courts  in  the  two  universities. 
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CHAPTER  VII. 


OF  THE  COGNIZANCE  OF  PRIVATE  WRONGS. 


8e-iio. 

We  now  proceed  to  the  coj^nizance  of  private  wrongs ;  tliat  is,  to  con- 
sider in  which  of  the  vast  variety  of  courts,  mentioned  in  the  three  preced- 
ing chapters,  every  possible  injury  that  can  be  offered  to  a  man's  person 
or  property  is  certain  of  meeting  with  redress. 

The  common  law  of  England  is  the  one  uniform  rule  to  determine  the 
jurisdiction  of  our  courts:  and,  if  any  tribunals  whatsoever  attempt  to 
exceed  the  limit  so  prescribed  them,  the  king's  courts  of  common  law  may 
and  do  prohibit  them ;  and  in  some  cases  punish  their  judges. 

The  order  in  which  I  shall  pursue  this  inquiry  will  bo  by  showing:  1, 
What  actions  may  be  brought,  or  what  injuries  remedied,  in  the  ecclesias- 
tical courts.  2,  What  in  the  military.  3,  What  in  the  maritime.  And, 
4,  What  in  the  courts  of  common  law. 

IFBONGS  COONIZABLK  BT  THE  E€CLE81A8T1€AL  COUBTS. 


•« 


1.  The  wrongs  or  injuries  cognizable  by  the  ecclesiastical  courts.  I 
mean  such  as  are  oflFered  to  private  persons  or  individuals ;  which  are  cogni- 
zable by  the  ecclesiastical  court,  not  for  reformation  of  the  offender  himself 
or  party  injuring,  but  for  the  sake  of  the  party  injured^  to  make  him  a  sat- 
isfaction and  redress  for  the  danmge  which  he  has  sustained.  And  these 
I  shall  reduce  under  three  general  heads ;  of  causes  l^uiiiaryj^  causes 
matrimonial f  and  causes  testamentary, 

PKCUNIABY  CAUSES. 

1.  Pecuniary  causes,  cognizable  in  the  ecclesiastical  courts,  are  such  as 
arise  either  from  the  withholding  -|>c(!lQsi^tiea][  jlMj^ft^-  ^^  ^^^  doing  or  j^^^a^ 
lecting  some  act  relating  to  the  ^hTl^'rjjj  whereby  some  damage  accrues  to 
the  plaintiff;  towards  obtaining  a  satisfaction  for  which  he  is  permitted 
to  institute  a  suit  in  the  spiritual  court. 

The  principal  of  these  is  the  j^iihfr^^^fj^j]  or  withholding  oUJJJies  from 
the  ^argS?  ^^  yit^'ar-  whether  the  former  be  a  clergjonan  or  a  lay  appro- 
priator. 

Another  pecuniary  injury,  cognizable  in  the  spiritual  courts,  is  the 
non-payment  of  other  ecclesiastical^tfgg  to  the  clergy ;  as  j^ensions,  mprtu^ 
^aries,  compositions,  offerings. 
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Under  the  head  of  pecuniary  injuries  may  also  be  reduced  the  several 
matters  of  spoilation,  dilapidations,  and  neglect  of  repairing  the  church 
and  things  thereunto  belonging ;  for  which  a  satisfaction  may  be  sued  for 
in  the  ecclesiastical  court. 

MATRIMONIAL  CAUSES. 

2.  Matrimonial  causes,  or  injuries  respecting  the  rights  of  marriage, 
are  another  and  a  much  more  undisturbed,  branch  of  the  ecclesiastical  juris- 
diction. Though  if  we  consider  marriages  in  the  light  of  mere  civil  con- 
tracts, they  do  not  seem  to  be  properly  of  spiritual  cognizance. 

Of  matrimonial  causes,  one  of  the  first  and  principal  is,  1,  Causa  jac- 
titatlonia  matrimonii;  when  one  of  the  parties  tpftpta  or  gives  out  that  he 
orslie  is  married  to  the_other.  whereby  a  common  r^ytjtation  of  their  mat- 
rimony  mav  ei^aiie.     On  tliis  ground  the  party  injured  may  lintel  the-Other 
i^i  the  spiritual  court:  and,  unless  the  defendant  undertakes  and  makes 
out  a  proof  of  the  actual  marriage,  he  or  she  is  enjoined  perpetual  silence 
upon  that  head ;  which  is  the  only  remedy  the  ecclesiastical  courts  can 
give  for  tiiis  injury.     2,  Another  species  of  matrimonial  causes  was,  when 
a  party  contracted  to  another  brought  a  suit  in  the  ecclesiastical  court  to 
compel  a  celebration  of  the  marriage  in  pursuance  of  such  contract.     3, 
The  suit  for  restitution  of  conjugal  rights  is  also  another  species  of  matri- 
monial causes ;  which  is  brought  whenever  either  the  husband  or  wife  is 
guilty  of  the  injury  of  subtraction,  or  lives  separate  from  the  other  with- 
out any  sufficient  reason ;  in  which  case  the  ecclesiastical  jurisdiction  will 
compel  them  to  come  together  again,  if  either  party  be  weak  enough  to 
desire  it,  contrary  to  the  inclination  of  the  other.    4,J)Jyorces^R\HOf  of 
which,  and  their  several  distinctions,  we  treated  at  large  in  a  former  book, 
are  causes  thoroughly  matrimonial,  and  cognizable  by  the  ecclesia.stical 
judge.    If  it  becomes  improper,  through  some  supervenient  cause  arising 
ex  post  facto,  that  the  parties  should  live  together  any  longer;  as  through 
intolerable  cruelty,  adultery,  a  perpetual  disease,  and  the  like;  this  un- 
fitness or  inability  for  the  marriage  state  may  be  looked  upon  as  an  injury 
to  the  suffering  party ;  and  for  this  the  ecclesiajpticalhiw  administers  the 
remedy  of  separation,  or  a  diy S^ttfe^  meJisd  ei'thoror^  Bxit  if  the  cause 
existed  previous  to  the  marriage,  and  was  such  a  one  as  rendered  the  mar- 
riage unlawful  ab  initio,  as  consanguinity,  corporal  imbecility,  or  the  like ; 
in  this  case  the  law  looks  upon  the  marriage  to  have  been  always  null  and 
void,  being  contracted  in  fraudem  ^^jfi^>J^  decrees  not  only  a  separa- 
tion from  bed  and   board,  but   a  vina^ matrimonii  itself.      5,  The  last 
species  of  matrimonial  causes  is  a  consetjuence  drawn  from  one  of  the 
species  of  divorce,  that  a  mensa  et  Ihoro;  which  is  the  suit  for  alimony,  a  term 
which  signifies  niaintenancaj  which  suit  the  wife,  in  case  of  separation, 
may  have  against  her  husband,  if  he  neglects  or  refuses  to  make  her  an 
allowance  suitable  to  their  station  in  life.    This  is  an  injury  to  the  wife, 
and  the  court  Christian  will  redress  it  by  assigning  her  a  competent  main- 
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tenance,  and  compelling  the  huBband  by  eccleBiaBtical  censures  to  pay  it. 
But  ^ff  alimony  will  be  assigned  in  case  of  a  divorce  for,adultgr^  on  her 
mrt;  for  as  that  amounts  to  a  forfeiture  of  her  dower  after  his  death,  it  is 
&\»o  a  sufficient  reason  why  she  should  not  be  partaker  of  his  estate  when 
living. 

TK8TAMENTBT  CAUSES. 

3.  Testamentry  causes  are  the  only  remaining  species  belonging  to 
the  ecclesiastical  jurisdiction.  They  were  originally  cognizable  in  the 
king's  courts  of  common  law.  viz.,  the -Cpunty-courts :  and  afterwards 
transferred  to  the  jurisdiction  of  the  ^^hurc^K 

At  what  period  of  time  the  ecclesiastical  jurisdiction  of  testaments 
and  intestacies  began  in  England,  is  not  ascertained  by  any  antient 
writer. 

This  jurisdiction,  is  principally  exercised  with  us  in  the  consistory 
courts  of  every  diocesan  bishop,  and  in  the  prerogative  court  of  the  metro- 
politan, originally;  and  in  the  arches  court  and  court  of  delegates  by  way 
jof  appeal.  It  is  divisible  into  thrpe-^  hrannhpR  f  ^]m  prob^e  oL  wills,  the 
[ranting  of  administrationa^  and  trre^uin^  for  leganifts.  The  two  former 
of  which,  when  no  opposition  is  made,  are  granted  merely  etc  officio  et  de^ 
hito  justiiiiej  and  are  then  the  object  of  what  is  called  the  voluntary,  and 
not  the  contentious f  jurisdiction.  But  when  a  caveat  is  entered  against 
proving  the  will  or  granting  administration,  and  a  suit  thereupon  follows 
to  determine  either  the  validity  of  tl^e  testament,  or  who  hath  a  right  to 
administer ;  this  claim  and  obstruction  by  the  adverse  party  are  an  injury 
to  the  party  entitled,  and  a*  such  are  remedied  by  the  sentence  of  the 
spiritual  court,  either  by  establishing  the  will  or  granting  the  administra- 
tion. Subtraction,  the  withholding  or  detaining  of  Jegaciea^  ^»  also  still 
more  apparently  injurious,  by  depriving  the  legatees  of  that  right  with 
which  the  laws  of  the  land  and  the  will  of  the  deceased  have  invested 
them  ;  and  therefore,  as  a  consequential  part  of  testamentary  jurisdiction, 
the  spiritual  court  administers  redress  herein,  by  compelling  the  executor 
to  pay  them.  But  in  this  last  case  the  courts  of  equity  exercise  a  concur- 
rent jurisdiction  with  the  ecclesiastical  courts,  as  incident  to  some  other 
species  of  relief  prayed  by  the  complainant;  as  to  compel  the  executor  to 
account  for  the  testator's  effects,  or  assent  to  the  legacy,  or  the 
like. 

METHOD  OF  PROCEKDINO. 

It  may  not  be  improper  to  add  a  short  word  concerning  the  method  of 
proceeding  in  these  tribunals,  with  regard  to  the  redress  of  injuries. 

The  proceedings  in  the  ecclesiastical  courts  are  regulated  according  to 
the  practice  of  the  civij^and  canon  ^a^'sj  or  rather  according  to  a  mixture 
of  both,  corrected  and  new-modeled  by  their  own  particular  usages,  and 
the  interposition  of  the  courts  of  common  law.  Their  ordinary  course  of 
proceeding  is :  first,  hy  citation,  to  call  the  party  injuring  before  them. 
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Then,  by  lihelf  lihellus,  a  little  book,  or  by  articles  drawn  out  in  a  formal 
allegation,  to  set  forth  the  complainant's  ground  of  complaint.  To  this  suc- 
ceeds the  defendanVs  answer  upon  oath,  when,  if  he  denies  or  extenuates 
the  charge,  they  proceed  to  proofs  by  witnesses  examined,  and  their  depo- 
sitions taken  down  in  writing,  by  an  officer  of  the  court.  If  the  defendant 
has  any  circumstances  to  ojffer  in  his  defence,  he  must  also  propound 
them  in  what  is  called  his  defensive  allegation^  to  which  he  is  entitled  in 
his  turn  to  the  plaintiffs  answer  upon  oath,  and  may  from  thence  proceed 
to  proofs  as  well  as  his  antagonist.  When  all  the  pleadings  and  proofs 
are  concluded,  they  are  referred  to  the  consideration,  not  of  a  jury,  but  of 
a  single  judge ;  who  takes  information  by  hearing  advocates  on  both  sides, 
and  thereupon  forms  his  interlocutory  decree  or  definitive  sentence  at  his 
own.discretion :  from  which  there  generally  lies  an  appeal. 

But  the  point  in  which  these  jurisdictions  are  the  most  defective,  is 
that  of  enforcing  their  sentences  when  pronounced;  for  which  they  have 
no  other  process  but  tliat  of  excommunication;  which  is  described  to  be 
two-fold;  the  less,  and  the  greater,  excommunication.  The  less  is  an 
ecclesiastical  censure,  excluding  the  party  from  the  participation  of  the 
sacraments :  the  greater  proceeds  further,  and  excludes  him  not  only  from 
these,  but  also  from  the  company  of  all  Christians. 

WRONGS  COGNIZABLE  IN  COURTS  HILITABT. 

II.  I  am  next  to  consider  the  injuries  cognizable  in  the  court  military 
or  court  of  chivalry.  The  jurisdiction  of  which  is  declared  by  statute  13 
Ric.  II.  c.  2  to  be  this:  ''that  it  hath  cognizance  of  contracts  touching 
deeds  of  arms  or  of  war,  out  of  the  realm,  and  also  of  things  which  touch 
war  within  the  realua.  which  cannot  be  determined  or  discussed  by  the 
common  law ;  together  with  other  usages  and  customs  to  the  same  matters 
appertaining.'* 

Thfi  prof'^^^ini^  in  this  court  orA  >)y  pf^tiifift"  iQ  A  summary  way ;  and 
thft  trj|4\  not  by  a  jury  of  twelve  men,  but  by  jsliufiflsea,  or  by  combat. 
But  as  it  cannot  imprison,  not  being  a  court  of  record,  and  as  by  Jhe  reso- 
lutions of  the  superior  courts  it  is  now  confined  to  so  narrow  and  res- 
trained a  jurisdiction,  it  has  fallen  into  contempt  and  disuse. 

INJURIES  COGNIZABLE  BT  COURTS  MARITIME. 

III.  Injuries  cognizable  by  the  courts  maritime,  or  admiralty  courts, 
are  the  next  object  of  our  inquiries.  These  courts  have  jurisdiction  and 
power  to  try  and  determine  all  maritime  causes ;  or  such  injuries  which, 
though  they  are  in  their  nature  of  common-law  cognizance,  yet  being 
committed  on  the  high  seas,  out  of  the  reach  of  bur  ordinary  courts  of  jus- 
tice, are  therefore  to  be  remedied  in  a  peculiar  court  of  their  own.  All 
admiralty  causes  must  be  therefore  causes  arising  wholly  upon  the  sea^ 
and  not  within  the  precincts  of  any  county.        ,    .     '  ^ 

The  proceedings  of  the  courts  of  admiralty  bear  much  resemblance  to 
those  of  the  civil  law,  but  are  not  entirely  founded  thereon ;  and  they  like- 
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wise  adopt  and  make  use  of  other  laws,  as  occasion  requires ;  such  as  the 
Rhodian  laws  and  the  laws  of  Oleron. 

WBONGS  COGNIZABLE  BY  COUBTN  OF  COMMON  LAW. 

IV.  I  am  next  to  consider  such  injuries  as  are  cognizable  by  the 
courts  of  the  common  law.  And  herein  I  shall  for  the  present  only  re- 
mark, that  all  possible  injuries  whatsoever  that  did  not  fall  within  the 
exclusive  cognizance  of  either  the  occlesiastical,  military,  or  maritime 
tribunals,  are,  for  that  very  reason,  within  the  cognizance  of  the  common- 
law  courts  of  justice.  For  it  is  a  settled  and  invariable  principle  in  the 
laws  of  Englaud,  t^iat, every  riprht  when  withheld  must  have  a  femedy^ 
and  every  injury  its  proper  redress.  I  shall  just  mention  two  species  of 
injuries,  which  will  properly  fall  now  within  our  immediate  consideration : 
and  which  are,  either  when  justice  is  delayed  by  an  inferior  court  which 
has  proper  cognizance  of  the  cause ;  or,  when  such  inferior  court  takes 
upon  itself  to  examine  a  cause  and  decide  the  merits  without  a  legal  auth- 
ority. 

JTFMT  ftF  '>"'>^rf'^"^»A 

1.  The  first  of  these  injuries,  refusal  or  neglect  of  justice,  is  remedied 
either  by  writ  of  pr^cedendg^  or  of  mandamus ^  A  writ  of  procedendo  ad 
judicium  issues  out  of  the  court  of  chancgjx  ^'heyg  judges  of  any  subor- 
dinate (jourt  do  delay  the  parties ;  for  that  they  wiji  not  ^ive  judgment 
either  on  the  one  side  or  the  other,  when  they  ought  so  to  do.  In  this 
case  a  ^^'ntmpfvc'ecRinSo8T^&il  be  awarded-,  commanding  them  in  the  king^g 
name  to  proceed  to  judgment;  but  without  specifying  any  particular  judg- 
ment, for  that  (if  erroneous)  may  be  set  aside  in  the  course  of  appeal,  or 
by  writ  of  error  or  false  judgment :  and  upon  further  neglect  or  refusal, 
the  judges  of  the  inferior  court  may  be  punished  for  their  contempt  by 
writ  of  attachment  returnable  in  the  king's  bench  of  common  pleas. 

A  writ  of  jttosdawj/a  is,  in  general,  ^  C.C!I!^"^.*^D^^  iaaninj^  jp  t.hp  |fjnp^'a 
name  from  the  court  of  king's  benchj  and  directed  to  any  person,  corpora- 
tion, or  inferior  court  of  judicature  within  the  king's  dominiojps.  requiring 
them  to  do  some  particular  thing  therein  specified,  which  appertains  to 
their  oflice^nd  duty,  and  which  the  court  of  king's  bench  has  previously 
determined,  or  at  least  supposes,  to  be  consonant  to  right  and  justice.  It 
is  a  hig^^  prerogative  wrijbf  of  a  most  extensively  remedial  uatux^ ;  and  may 
be  issued  in  some  cases  where  the  injured  party  has  also  another  more 
tedious  method  of  redress,  as  in  the  case  of  admission  or  restitution  of  an 
office,  but  it  issues  in  all  cases  where  the  party  hath  a  right  to  have  any- 
thing done,  and  hath  no  otlier  specific  means  of  compelling  its  perform- 
amie.  Ajnamtamus  therefore  lies  to  compel  the  admission  or  restoration 
of  the  party  iipplj^ing  to  any  office  orfranchise  of  a  pub[ig  pj^fij/y  ^  whether 
sniritual  or  teijgj>oral ;  to  academical  degrees ;  to  the  use  of  a  meeting- 
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house,  etc. :  it  lies  for  the  production,  inspection,  or  delivery  of  public 
books  and  papers ;  for  the  surrender  of  the  regalia  of  a  corporation ;  to 
oblige  bodies  corporate  to  affix  their  common  seal ;  to  compel  the  holding 
of  a  court ;  andior  an  infinite  number  of  other  puqioses,  whicliit  is  impos- 
sible to  recite  minutely./  BuTaTpreseut  we  are  more  particular  to  remark 
Itliat  It  issues  to  the  judges  of  an  inferior  court,  cornmanding  them  to  do 
justice  according  to  the  powers  of  their  office,J  whenever  the  same  is' 
delayed.  For  it  is  the  peculiar  business  of  the  court  of  king's  bench  to 
superintend  all  inferior  tribunals,  and  therein  to  enforce  the  due  exercise 
of  those  judicial  or  ministerial  powers  with  which  the  crown  or  legislature 
have  invested  them :  and  this,  not  only  by  restraining  their  excesses,  but 
also  by  quickening  their  negligence,  and  obviating  their  denial  of  justice. 
This  writ  is  grounded  on  a  suggestion,  by  the  oath  of  the  party  injured,  of 
his  own  right,  and  the  denial  of  justice  below :  whereupon,  in  order  more 
fully  to  satisfy  the  court  that  there  is  a  probable  ground  for  such  interposi- 
tion, a  rule  is  made,  (except  in  some  general  cases  where  the  probable 
ground  is  manifest,)  directing  the  party  complained  of  to  show  cause  why 
a  writ  of  mandamus  should  not  issue :  and,  if  he  shows  no  sufficient  cause, 
the  writ  itself  is  issued,  at  first  in  the  alternative,  either  to  do  thus,  or 
signify  some  reason  to  the  contrary;  to  which  a  return,  or  answer,  must 
be  made  at  a  certain  day.  And,  if  the  inferior  judge,  or  other  person  to 
whom  the  writ  is  directed,  returns  or  signifies  an  insufficient  reason,  then 
there  issues  in  the  second -^place  a  peremptory  mandamtM,  to  do  the  thing 
absolutely ;  to  which  no  other  return  will  be  admitted,  but  a  certificate  of 
perfect  obedience  and  due  execution  of  the  writ.  If  the  inferior  judge  or 
other  person  makes  no  return,  or  fails  in  his  respect  and  obedience,  he  is 
punishable  for  his  contempt  by  attachment.  But  if  he,  at  the  first,  re- 
turns a  sufficient  cause,  although  it  should  be  false  in  fa<rt,  the  court  of 
king's  bench  will  not  try  the  truth  of  the  fact  upon  affidavits;  but  will  for 
the  present  believe  him,  and  proceed  no  further  on  the  mandamus.  But 
then  the  party  injured  may  have  an  action  against  him  for  bis  false  re- 
turn, and  (if  found  to  be  false  by  the  jury)  shall  recover  damages  equiva- 
lent to  the  injury  sustained ;  together  with  a  peremptory  mandamus  to  the 
defendant  to  do  his  duty.  Thus  much  for  the  injury  of  neglect  or  refusal 
of  justice. 

WRIT  OP_PR0H|BIT10?(. 

2.  The  other  injury,  which  is  that  of  encroachment  of  jurisdiction,  or 
calling  one  coram  non  judice,  to  answer  in  a  court  that  has  no  legal  cogni- 
zance of  the  cause,  is  also  a  grievance  for  which  the  common  law  has  pro- 
vided a  remedy  by  the  writ  of  prohibition. 

b^ch,  being:  f^f  king^w  prfmgftfiyft  wri^;  but  foj  thejurtherance.of  jiifc 
tice,  it  may  now  also  be  had  in  some  cases  out  of  the  court  of  chancery, 
common  pleas,  or  exchequer;  directed  to  the  judge  and  parties  of  a  soit 
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in  any  inferior  court,  qon^mandinj^  them  to  cease  from  the  jaiosfiCUtiQii^ 
t.hpfp^f  upon  a  suggestion  that  either  the  cause  originally,  or  some  col- 
lateral rp^tter^arising  ^rein,  ^es^not  beloijg  to  that  j^urisdictigp.  but  to 
the  cognizance  of  some  other  court.  And  if  either  the  judge  or  the  party 
shall  proceed  after  such  prohibition,  an  attachment  may  be  had  against 
them,  to  punish  them  for  the  contempt,  at  the  discretion  of  the  court  that 
awarded  it ;  and  an  action  will  lie  against  them,  to  repair  the  party  injured 
in  damages. 

METHOD  OF  PROCEEDINQ. 

t 

A  short  summary  of  the  method  of  proceeding  is  as  follows :    The 
party  aggrieved  in  the  court  below  applies  to  the  superior  court,  setting 
forth  in  a  suggestion  upon  record  the  nature  and  cause  of  his  complaint, 
in  being  drawn  ad  aliud  examen,  by  a  jurisdiction  or  manner  of  process 
disallowed  by  the  laws  of  the  kingdom ;  upon  which,  if  the  matter  alleged 
appears  to  the  court  to  be  sufficient,  the  writ  of  prohibition  immediately 
issues ;  commanding  the  judge  not  to  hold,  and  the  party  not  to  prosecute, 
the  plea.    But  sometimes  the  point  may  be  too  nice  and  doubtful  to  be 
decided  merely  upon  a  motion ;  and  then,  for  the  more  solemn  determina- 
tion of  the  question,  the  party  applying  for  the  prohibition  is  directed  by 
the  court  to  declare  a  prohibition ;  that  is,  to  prosecute  an  action,  by  filing 
a  declaration,  against  the  other,  upon  a  supposition  or  fiction  (which  is 
not  traversable)  tliat  he  has  proceeded  in  the  suit  below,  notwithstanding 
the  writ  of  prohibition.    And  if,  upon  demurrer  and  argument,  the  court 
shall  finally  be  of  opinion  that  the  matter  suggested  is  a  good  and  suffi- 
cient ground  of  prohibition  in  point  of  law,  then  judgment  with  nominal 
damages  shall  be  given  for  the  party  complaining,  and  the  defendant,  and 
also  the  inferior  court,  shall  be  prohibited  from  proceeding  any  further. 
On  the  other  hand,  if  the  superior  court  shall  think  it  no  competent 
ground  for  restraining  the  inferior  jurisdiction,  then  judgment  shall  be 
given  against  him  who  applied  for  the  prohibition  in  the  court  above,  and 
a  writ  of  consultation  shall  be  awarded ;  so  called,  because,  upon  delibera- 
tion and  consultation  had,  the  judges  find  the  prohibition  to  be  ill  found- 
ed, and  ^therefore  by  this  writ  they  return  the  cause  to  its  original  juris- 
diction, to  be  there  determined,  in  the  inferior  court.    And,  even  in  ordin- 
ary cases,  the  writ  of  prohibition  is  not  absolutely  final  and  conclusive. 
For  though  the  ground  be  a  proper  one  in  point  of  law,  for  granting  the* 
prohibition,  yet  if  the  fact  that  gave  rise  to  it  be  afterwards  falsified,  the 
cause  shall  be  remanded  to  the  prior  jurisdiction. 
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.2.  To  rights  of  property. 


CHAPTER  VIII. 

* 

OF  WRONGS  AND  THEIR  REMEDIES,  RESPECTING  THE  RIGHTS 

OF  PERSONS. 


ll(S-1^4r. 

Since  all  wrongs  may  be  considered  as  merely  a  privation  of  right,  the 
plain  natural  remedy  for  every  species  of  wrong  is  the  being  put^in  pos- 
session of  that  right  whereof  the  party  injured  is  deprived.  This  may 
either  be  eflFected  by  a  specific  delivery  or  restoration  of  the  subject-mat- 
ter in  dispute  to  the  legal  owner,  as  when  lands  or  personal  chattels  ar^ 
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UDJustly  withheld  or  invaded :  or,  where  that  is  not  a  possible,  or  at  lea^t 
not  an  adequate  remedy,  by  making  the  sufferer  a  pecuniary  satisfaction 
in  damages,  as  in  case  of  assault,  breach  of  contract,  etc.,  to  wtiich  dam- 
ages the  party  injured  lias  acquired  an  incomplete  or  inclioate  right  the 
instant  he  receives  the  injury,  though  sucii  riglit  be  not  fully  ascertained 
till  they  are  assessed  by  the  intervention  of  the  law.  The  instruments 
whereby  this  remedy  is  obtained  are  a  diversity  f^f  fl^itp  ^^^  avt^^"fii  which 
are  defined  by  the  mirror  to  be  '*  the  lawful  demand  of  one*8  right.'' 

With  us  in  England  the  several  suits,  or  remedial  instruments  of 
justice,  are  from  the  subject  of  them  distinguished  into  three  kinds: 
actions  pers^milt  real^  and  j^ixed^ 

PEBSOxNAL  ACTIONS. 

Personal  actions  are  such  whereby  a  man  daifflf^  a  ^eb|..  or  personal 
^duty.  or  damages  in  lieu  thereof:  and,  likewise,  whereby  a  man  claims 
a  satisfaction  in  damages  for  some  injury  done  to  his,  person  or  property. 
The  former  are  said  to  be  founded  on  contracts,  thelatter  upon  torts  or 
wrongs.  Of  the  former  nature  are  all  actions  upon  debt  or  promises  [  of 
the  latter,  all  actions  for  trespasses,  nuisances  .assaults ,  defamatory  words, 
^d  thejike. 

BEAIi  ACVriON8. 

,  Real  actions,  which  concern  real  property  only .  are  such  whereby  the 
plaintiff,  here  called  the  demaiKfant,  jglaims  tjtle  _to^jiave_any  lands  or 
tenements,  rents,  commons,  or  other  hereditaments,  in  fee-siinple»  fee-, 

~^ r. i'  *—  •  lite  ,  .  -  i  _ .  .—  v —«,.«—-  ki  ■  '  "1  _  _  ■"• 

tail/ or  for  term  of  life.  By  these  actions  formerly  all  disputes  concern- 
ing real  estates  were  decided:  but  they  are  now  pretty  generally  laid 
aside  in  practice,  upon  account  of  the  great  nicety  required  in  their  man- 
agement, and  the  inconvenient  length  of  their  process:  a  much  more 
expeditious  method  of  trying  titles  being  since  introduced,  by  other  actions 
personal  and  mixed. 

MIXBD  ACTIONS. 

Mixed  actions  are  suits j>artakinyr  of  the  nature  of  the  other  two,  where-  ^^'' 
in  some  real  property  is  demanded,  and  also  personal  damages  for  a  wrong 
sustained.  As  for  instance  an  action  of  waste :  which  is  brought  by  him 
who  hath  the  inheritance  in  remainder  or  reversion,  against  the  tenant 
for  life  who  hath  committed  waste  therein,  to  recover  not  onlv  the  land 
wasted,  which  would  make  it  merely  a  real  a^^on ;  but  also  treble  dam- 
ages, in  pursuance  oT  tlTe  slatute  of  Gioucester,  which  is  &  personal  recom- 
pense; and  so  both,  being  joined  together,  denominate  it  a  mixed  action. 

DIT18I0NK  OF  PBIYATE  WB0NG8. 

Under  these  three  heads  may  every  species  of  remedy  by  suit  or 
action  in  the  courts  of  common  law  be  comprised.  But  I  must  first  beg 
leave  to  premise  that  all  civil  injuries  are  of  two  kinds,  the  one  without 
'ce  or  violence,  as  slander  or  breach  of  contract;  the  other  coupled  with 
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force  and  violence,  as  batteries  or  false  imprisonment.  Which  latter 
species  savour  something  of  the  criminal  kind,  being  always  attended  with 
some  violation  of  the  peace ;  for  which  in  strictness  of  law  a  fine  ouglit  to 
be  paid  to  the  king,  as  well  as  a  private  satisfaction  to  the  party  injured. 
And  this  distinction  of  private  wrongs,  into  injuries  with  and  without  fon*e, 
we  sliall  find  to  run  through  all  the  variety  of  which  we  are  now  to  treat. 

As  therefore  we  divide  all  rights  into  those  of  persons  and  those  of 
thingSy  so  we  must  make  the  same  general  distribution  of  injuries  into  such 
as  aflect  the  rights  of  persons,  and  such  as  affect  the  rights  of  property. 

The  rights  of  persons,  we  may  remember,  were  distributed  into  abso- 
lute and  relative;  absolute,  which  were  such  as  appertained  and  belonged 
to  private  men,  considered  merely  as  individuals,  or  single  persons ;  and 
relative,  which  were  incident  to  them  as  members  of  society  and  connected 
to  each  other  by  various  ties  and  relations.  And  the  absolute  rights  of 
each  individual  were  defined  to  be  the  right  of  personal  security,  the  right 
of  personal  liberty,  and  the  right  of  private  property,  so  that  the  wrongs 
or  injuries  affecting  them  must  consequently  be  of  a  corresponding  nature. 

AFFECTING  PEK80NAL  8KCUK1TY. 

I.  As  to  injuries  which  affect  the  personal  sp.hufiiy  of  individuals,  they 
are  either  injuries  against  thftii^  lives,  their  limbs^  their  bodies,  their 
health,  or  the|r  reputatioiig. 

Injuries  affecting  life. 

1.  With  regard  to  the  first  subdivision,  or  injuries  affecting  the  life 
of  man,  they  do  not  fall  under  our  present  contemplation ;  being  one  of  the 
most  atrocious  species  of  crimes,  the  subject  of  the  next  book  of  our  com- 
mentaries. 

injuries  affecting  lihb  or  body. 

2.  3.  The  two  next  species  of  injuries,  affecting  the  limbs  or  bodies 
of  individuals,  I  shall  consider  in  one  and  the  same  view.  And  these  may 
bQ  committed :  1,  By  threats  and  menaces  of  bodily  hurt,  through  fear  of 
which  a  man's  business  is  interrupted.  A  menace  alone,  without  a  con- 
setjuent  inconvenience,  makes  uot  the  injury :  but,  to  complete  the  wrong, 
there  must  be  both  of  them  together.  The  remedy  for  this  is  in  pecuniary 
damages,  to  be  recovered  by  action  oi^res^a^s  vi  et  qrnjoAj  this  being  an 
inchoate,  though  not  an  absolute,  violence. 

ASSAULT. 

2.  By  assault:  wjiich  is  an  attempt  or  offer  ta4ieat  another,  without 
.touching  himlt  as  if  one  lifts  up  his  cane,  or  his  fist,  in  a  threatening  man- 
mer  at  another ;  or  strikes  at  him  but  misses  him ;  this  is  an  assault, 
insultus,  which  Finch  describes  to  be  an  ^'  unlawful  setting  upon  one's 
person."  This  also  is  an  inchoate  violence,  amounting  considerably 
higher  than  bare  threats;  and  therefore,  though  no  actual  suffering  is 
proved,  yet  the  party  injured  may  have  redress  by  action  of  trespass  vi  et 
armis;  wherein  he  shall  recover  damages  as  a  compensation  for  the  injury. 
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BATTGKT.    WOUNDING. 

3.  ^]^Y  bfjittery:  ^^hich  is  the  unlawful  beating  of  another.  The  least 
touching  of  another's  person  wilfully,  or  in  anger  is  a  battery;  for  the  law 
cannot  draw  the  line  between  diflferent  degrees  of  violence,  and  therefore 
totally  prohibits  the  first  and  lowest  stage  of  it;  every  man's  person  being 
sacred,  and  no  other  having  a  right  to  meddle  with  it  in  any  the  slightest 
manner.  But  battery  is,  in  some  cases,  justifiable  or  lawful ;  as  where 
one  who  hath  authority,  a  parent,  or  master,  gives  moderate  correction  to 
his  child,  his  scholar,  or  his  apprentice.  So  also  on  the  principle  of  self- 
defence  :  for  if  one  strikes  me  first,  or  even  only  assaults  me,  I  may  strike 
in  my  own  defence ;  and,  if  sued  for  it,  may  plead  son  assault  demesne ,  or 
that  it  was  the  plaintiff's  own  original  assault  that  occasioned  it.  So  like- 
wise in  defence  of  my  goods  or  possession,  if  a  man  endeavors  to  deprive 
me  of  them  I  may  justify  laying  hands  upon  him  to  prevent  him ;  and  in 
case  he  persists  with  violence,  I-  may  proceed  to  beat  him  away.  On 
account  of  these  causes  of  justification,  battery  is  defined  to  be  the  unlaw^ 
Jul  beating  of  another;  for  which  the  remedy  is,  as  for  assault,  by  action 
of  trespass  vi  et  armis:  wherein  the  jury  will  give  adequate  damages.  4, 
By  wounding;  which  consists  in  giving  another  some  dangerous  hurt,  and 
is  only  an  aggravated  species  of  battery. 

MAYHIiM. 

5.  By  mayhem;  which  is  an  injury  still  more  atrocious,  and  consists 
in  violently  depriving  another  of  the  use  of  a  member  proper  for  his 
defence  in  fight.  This  is  a  battery  attended  with  this  aggravating  circum- 
stance, that  thereby  the  party  injured  is  forever  disabled  from  making  so 
good  a  defence  against  future  external  injuries,  as  he  otherwise  might  have 
done.  Among  these  defensive  members  are  reckoned  not  only  arms  and 
legs,  but  a  finger,  an  eye,  and  a  foretooth,  and  also  some  others.  But  the 
loss  of  one  of  the  jaw-teeth,  the  ear,  or  the  nose,  is  no  mayhem  at  common 
law,  as  they  can  be  of  no  use  in  fighting.  The  same  remedial  action  of 
trespass  vi  et  armis  lies  also  to  recover  damages  for  this  injury,  an  injury 
which  (when  wilful)  no  motive  can  justify  but  necessary  self-preservation. 
And  here  I  must  observe  that  for  these  four  last  injuries,  assault,  battery, 
wounding  and  mayhem,  an  indictment  may  be  brought  as  well  as  an 
action. 

INJURIES  AFFECTING  HEALTH. 

4.  Injuries  affecting  a  man's  health  are  where,  by  any  unwholesome 
practices  of  another,  a  man  sustains  any  apparent  damage  in  his  vigor  or 
constitution.  As  by  selling  him  bad  provisions,  or  wine ;  by  the  exercise 
of  a  noisome  trade,  which  infects  the  air  in  his  neighborhood ;  or  by  the 
neglect  or  unskillful  management  of  his  physician,  surgeon,  or  apothecary. 

TRBBPA88  UPON  THE  CASE. 

These  are  wrongs  or  injuries  unaccompanied  by  force,  for  which  there 
is  a  remedy  in  damages  by  a  special  action  of  trespass  upon  the  case.    This 
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action  of  trespasSf  or  transgression,  on  the  case,  is  a  universal  remedy,  given 
for  all  personal  wrongs  and  injuries  without  force ;  so  called  because  the 
plaintiff's  whole  case  or  cause  of  complaint  is  set  forth  at  length  in  the 
original  writ.  For  though  in  general  there  are  methods  prescribed,  and 
forms  of  actions  previously  settled,  for  redressing  those  wrongs,  which 
most  ususlly  occur,  and  in  which  the  very  act  itself  is  immediately  preju- 
dicial or  injurious  to  the  plaintiffs  person  or  property,  as  battery,  non- 
payment of  debts,  detaining  one's  goods,  or  the  like;  yet  where  any 
special  consequential  damage  arises,  which  could  not  be  foreseen  and  pro- 
vided for  in  the  ordinary  course  of  justice,  the  party  injured  is  allowed, 
both  by  common  law  and  the  statute  of  Westm.  2,  c.  24,  to  bring  a  special 
action  on  his  own  case,  by  writ  formed  according  to  the  peculiar  circum- 
stances of  his  own  particular  grievance.  For  wherever  the  common  law 
gives  a  right  or  prohibits  an  injury,  it  also  gives  a  remedy  by  action ;  and, 
therefore,  wherever  a  new  injury  is  done,  a  new  method  of  remedy  must 
be  pursued.  And  it  is  a  settled  distinction,  that  where  an  act  is  done 
which  is  in  itself  an  immediate  injury  to  another's  person  or  property, 
there  the  remedy  is  usually  by  an  action  of  trespass  vi  et  armis;  but  where 
there  is  no  act  done,  but  only  a  culpable  omi.9sion ;  or  wli^re  the  act  is  not 
immediately  injurious,  but  only  by  consequence  and  collaterally ;  there  no 
action  of  trespass  vi  et  armis  will  lie,  but  an  action  on  the  special  case,  for 
the  damages  consequent  on  such  omission  or  act. 

INJUBY  TO  REPUTATION— 8LANDKR. 

5.  Lastly ;  injuries  affecting  a  man's  reputation  or  good  name  are,  first, 
by  malicious,  scandalous,  and  slanderous  worthy  tending  to  his  damage 
and  derogation.  As  if  a  man  maliciously  and  falsely  utter  any  slander  or 
false  tale  of  another;  which  may  either  endanger  him  in  law,  by  impeach- 
ing him  of  some  heinous  crime,  as  to  say  that  a  man  hath  poisoned  an- 
other, or  is  perjured ;  or  which  may  exclude  him  from  society,  as  to  charge 
him  with  having  an  infectious  disease ;  or  which  may  impair  or  hurt  his 
trade  or  livelihood,  as  to  call  a  tradesman  a  bankrupt,  a  physician  a  quack, 
or  a  lawyer  a  knave.  Words  also  tending  to  scandalize  a  magistrate,  or 
person  in  a  public  trust,  are  reputed  more  highly.  It  is  said,  that  formerly 
no  actions  were  brought  for  words,  unless  the  slander  was  such  as  (if  true) 
would  endanger  the  life  of  the  object  of  it.  But,  too  great  encouragment 
being  given  by  this  lenity  to  false  and  malicious  slanderers,  it  is  now  held 
that  for  scandalous  words  of  the  several  species  before  mentioned,  (that 
may  endanger  a  man  by  subjecting  him  to  the  penalties  of  the  law,  may 
exclude  him  from  society,  may  impair  his  trade,  or  may  affect  a  peer  of 
the  realm,  a  magistrate,  or  one  in  public  trust,)  an  action  on  the  case  may 
be  had,  without  proving  any  particular  damage  to  have  happened,  but 
merely  upon  the  probability  that  it  might  happen.  But  with  regard  to 
words  that  do  not  thus  apparently,  and  upon  the  face  of  them,  import  such 
defamation  as  will  of  course  be  injurious,  it  is  necessary  that  the  plaintiff 
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should  aver  some  particular  damage  to  have  haf^pened ;  which  is  called 
laying  his  action  with  a  per  quod.  In  like  manner,  to  Blander  another  man^B 
title y  by  spreading  such  injurious  reports  as,  if  true,  would  deprive  him  of 
his  estate,  (as  to  call  the  issue  in  tail,  or  one  who  hath  land  by  descent,  a 
bastard,)  is  actionable,  provided  any  special  damage  accrues  to  the  pro- 
prietor thereby ;  as  if  he  loses  an  opportunity  of  selling  the  land.  But 
mere  scurrility,  or  opprobrious  words,  which  neither  in  themselves  im- 
port, nor  are  in  fact  attended  with,  any  injurious  effects  will  not  support 
an  action.  So  scandals,  which  concern  matters  merely  spiritual,  as  to  call 
a  man  heretic  or  adulterer,  are  cognizable  only  in  the  ecclesiastical  court; 
unless  any  temporal  damage  ensues,  which  may  be  a  foundation  for  9.  per 
quod.  Words  of  heat  and  passion,  as  to  call  a  man  a  rogue  and  rascal,  if 
productive  of  no  ill  consequence,  and  not  of  any  of  the  dangerous  species 
before  mentioned,  are  not  actionable ;  neither  are  words  spoken  in  a  friendly 
manner,  as  by  way  of  advice,  admonition  or  concern,  without  any  tinct- 
ure or  circumstance  of  ill  will :  for,  in  both  these  cases,  they  are  not 
maliciously  spoken,  which  is  part  of  the  definition  of  slander.  Neither  (as 
was  formerly  hinted)  are  any  reflecting  words  made  use  of  in  legal  pro- 
ceedings, and  pertinent  to  the  cause  in  hand,  a  sufficient  cause  of  action 
for  slander.  Also,  if  the  defendant  be  able  to  justify,  and  prove  the  words 
to  be  true,  no  action  will  lie,  even  though  special  damage  hath  ensued : 
for  then  it  is  no  slander  or  false  tale.  As  if  I  can  prove  the  trades- 
man a  bankrupt,  the  physician  a  quack,  the  lawyer  a  knave,  and  the 
divine  a  heretic ;  this  will  destroy  their  respective  actions ;  for  though 
there  may  be  damage  sufficient  accruing  from  it,  yet,  if  the  fact  be  true,  it 
is  damnum  absque  injuria;  and  where  there  is  no  injury  the  law  gives  no 
remedv. 

LlBEli. 

A  second  way  of  affecting  a  man's  reputation  is  by  printed  or  written 
libels,  pictures,  signs  and  the  like ;  which  set  him  in  an  odious  or  ridicu- 
lous light,  and  thereby  diminish  his  reputation.  With  regard  to  libels  in 
general,  there  are  as  in  many  other  cases,  two  remedies :  one  by  indict- 
ment, and  the  other  by  action.  The  former  for  the  public  offense ;  for 
every  libel  has  a  tendency  to  the  breach  of  the  peace,  by  provoking  the 
person  libeled  to  break  it:  which  offense  is  the  same  (in  point  of  law) 
whether  the  matter  contained  be  true  or  false ;  and  therefore  the  defen- 
dant, on  an  indictment  for  publishing  a  libel,  is  not  allowed  to  allege  the 
truth  of  it  by  way  of  justification.  But  in  the  remedy  by  action  on  the  case, 
which  is  to  repair  the  party  in  damages  for  the  injury  done  him,"  the  de- 
fendant may,  as  for  words  spoken,  justify  the  truth  of  the  facts,  and  show 
that  the  plaintiff  has  received  no  injury  at  all.  What  was  said  with  re- 
gard to  words  spoken  will  also  hold  in  every  particular  with  regard  to 
libels  by  writing  or  printing,  and  the  civil  actions  consequent  thereupon ; 
but  as  to  signs  or  pictures,  it  seems  necessary  always  to  show  by  proper 
innuendoes  and  averments  of  the  defendant's  meaning,  the  import  and 
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application  of  the  scandal,  and  that  some  special  damage  has  followed; 
otherwise  it  cannot  appear  that  such  libel  by  picture  was  understood  to  be 
leveled  at  the  plaintiff,  or  that  it  was  attended  with  any  actionable  conse- 
quences. 

MALICIOUS  PROSECUTIONS. 

A  third  way  of  destroying  or  injuring  a  man's  reputation  is  by  prefer- 
rinpr  malipjft^l^  ^•nHj^f.mftnt.q  or  prqsecutions  ajgaJnstJujgL ;  which  under  the 
mask  of  justice  and  public  spirit,  are  sometimes  made  the  engines  of  pri- 
vate  8£ite  and  enmity.^  For  this,  however,  the  law  has  given  a  very  ade- 
quate remedy  in  damages,  either  by  an  action  gf  rmn^piracu,  which 
cannot  be  brought  but  against^wo  at  leasts  or,  which  is  the  more  usual 
way,  Ijy  a  special  action  on  the  case  for  a  false  and  maliciousDros^cution. 
In  order  to  carry  on  the  former,  (which  gives  a  recompense  for  the  danger 
to  which  the  party  has  been  exposed,)  it  is  necessary  that  the  plaintiff 
should  obtain  a  copy  of  the  record  of  his  indictment  and  acquittal ;  but,  in 
prosecution  for  felony,  it  is  usual  to  deny  a  copy  of  tlieTndictment,  where 
there  is  any  the  least  probable  cause  to  found  such  prosecution  upon. 
For  it  would  be  a  very  great  discouragment  to  the  public  justice  of  the 
kingdom,  if  prosecutors  who  had  a  tolerable  ground  of  suspicion,  were  lia- 
ble to  be  sued  at  law  whenever  their  indictments  miscarried.  But  an  ac- 
tion on  the  case  for  malicious  prosecution  ijuty  l^p  founded  upon  an  indict- 
ment  whereon  no  acquittal  can  be  had ;  as  if  it  be  rejected  by  the  grand 
jury,  or  be  coram  non  judice^  or  be  insufficiently  drawn.  For  it  is  not  the 
danger  of  the  plaintiff,  but  the  scandal,  vexation,  and  expense,  upon 
which  this  action  is  founded.  However,  any  probable  cause  for  preferring 
it  is  sufficient  to  justify  the  defendant. 

AFFECTING  PERSONAL  LIBERTY. 

II.  We  are  next  to  consider  the  violation  of  the  right  of  personal  lib- 
erty. This  is  affected  by  the  injury  ofpfp-lsp  imprisonment,  for  which  the 
law  has  not  only  decreed  a  punishment,  as  a  heinous  public  crime,  but 
has  also  given  a  private  reparation  to  the  party. 

FALSE  IMPRISONMENT. 

To  constitute  the  injury  of  false  imprisonment  there  are  two  points 
requisite:  1,  The  detention  of  the  person :  and,  2,  The  unlawfulnessjjf 
^ijeh  detention.  Every  confinement  of  the  person  is  an  imprisonment 
whether  it  be  in  a  common  prison,  or  in  a  private  house,  or  in  the 
stocks,  or  even  by  forcibly  detaining  one  in  the  public  streets.  Un- 
lawful, or  false,  imprisonment  consists  in  such  confinement  or  deten- 
tion without  sufficient  authority:  which  authority  may  arise  either 
from  some  process  from  the  courts  of  justice,  or  from  some  warrant 
from  a  legal  officer  having  power  to  commit,  under  his  hand  and  seal,  and 
expressing  the  cause  of  such  commitment;  or  from  some  other  special 
cause  warranted,  for  the  necessity  of  the  thing,  either  by  common  law  or 
act  of  parliament ;  such  as  the  arresting  of  a  felon  by  a  private  person 
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without  warrant,  the  impressing  of  mariners  for  the  public  service,  or  the 
apprehending  of  wagoners  for  misbehavior  in  the  public  highways.  False 
imprisonment  also  may  arise  by  executing  a  lawful  warrant  or  process  at 
an  unlawful  time,  as  on  a  Sunday :  for  the  statute  hath  declared  that  such 
service  or  process  shall  be  void.  This  is  the  injury.  Let  us  next  see  the 
remedy :  which  is  of  two  sorts ;  the  one  removing  the  injury,  the  other  mak- 
ing satisfaction  for  it. 

■RAN8  OF  REMOVING  THK  INJURY. 

The  means  of  removing  the  actual  injury  of  false  imprisonment  are 
fourfold.  l..B^[_^writ  of  mainpHze.  2,  By  Writ  de  odio  et  atia.  3,  By 
writ  de  homine  repUgiando.    4,  Ry  ^nf  nf  hn^f^np  (^^^W- 

1.  The  writ  of  mainprizCj  manucaption  ia  a  writdirpctpd  to  th^  g^ipriff^ 
(either^enerally,  when  any  man  is  imprisoned  for  a^  bajlable  offence  and 
bail  lias  been  refused  ;  or  specially,  when  the  offence  or  cause  of  commit- 
ibent  is  not  properly  bailable  below,)  commanding  him  to  t^ke  pureti^g 
for  the  prisoner's  appearance,  usually  called  mainpernors^  and  to  set  him 
at  large. 

2.  The  writ  de  odio  et  atia  was  antiently  used  to  be  directed  to  the 
sheriff,  commanding  him  to  inquire  whether  a  prisoner  changed  with  mur- 
der was  committed  upon  just  cause  of  suspicion,  or  merely  propter  odium 
et  atiamf  for  hatred  and  ill  will ;  and  if  upon  the  inquisition  due  cause  of 
suspicion  did  not  appear,  then  there  issued  another  writ  for  the  sheriff  to 
admit  him  to  bail. 

3.  The  de  homine  replegiando  lies  to  replevy  a  man  out  of  prison,  or 
out  of  the  custody  of  any  private  person,  upon  giving  security  to  the  sher- 
iff that  the  man  shall  be  forthcoming  to  answer  any  charge  against 
him. 

WRIT  OF  HABRAH  CORPUS. 

4.  The  writ  of  habeas  corpus ^  the  most  celebrated  writ  in  English 
law.  Of  this  there  are  various  kinds  made  use  of  by  the  courts  at  West- 
minster, for  removing  prisoners  from  one  court  into  another  for  the  more 
easy  administration  of  justice.  Such  is  the  habeas  corpus  ad  responden- 
dum,  when  a  man  hath  a  cause  of  action  against  one  who  is  confined  by 
the  process  of  some  inferior  court;  in  order  to  remove  the  prisoner,  and 
charge  him  with  this  new  action  in  the  court  above.  Such  is  that  ad  sat- 
isfaciendumj  when  a  prisoner  hath  had  judgment  against  him  in  an  artion, 
and  the  plaintiff*  is  desirous  to  bring  him  up  to  some  superior  court  to 
charge  liim  with  process  of  execution.  Such  also  are  those  ad  prosequen- 
dum, testificandum y  deliberandum,  etc.;  which  issue  when  it  is  necessary  to 
remove  a  prisoner,  in  order  to  prosecute  or  bear  testimony  in  any  court,  or 
to  be  tried  in  the  proper  jurisdiction  wherein  the  fact  was  committed. 
Such  is,  lastly,  the  common  "NYii  ad  faciendum  et  recipiendum,  which  issues 
out  of  any  of  the  courts  of  Westminster  hall,  when  a  person  is  sued  in 
some  inferior  jurisdiction,  and  is  desirous  to  remove  the  action  into  the 
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superior  court;  commanding  the  inferior  judges  to  produce  the  body  of  the 
defendant,  together  with  the  day  and  cause  of  his  caption  and  detainer, 
(whence  the  writ  is  frequently  denominated  an  habeas  corpus  cum  causa,) 
to  do  and  receive  whatsoever  the  king's  court  shall  consider  in  that  behalf. 
This  is  a  writ  grantable  of  common  riglit,  without  any  motion  ii^  court, 
and  it  instantly  supersedes  all  proceedings  in  the  court  below.     . 

But  the  great  and  efficacious  writ,  in  all  manner  of  illegal  confine- 
ment, is  that  of  habeas  corpus  ad  subjiciendum;  directed  to  the  person  de- 
taining another,  and  commanding  him  to  pro<luce  the  body  of  the  prison- 
er, with  the  day  and  cause  of  his  caption  and  detention,  ad  faciendum, 
subjiciendum,  ei  recipiendum,  to  do,  submit  to,  and  receive  whatsoever  the 
judge  or  court  awarding  such  writ  shall  consider  in  that  behalf.  This  is  a 
high  prerogative  writ,  and  therefore  by  the  common  law  issuing  out  of  the 
court  of  king's  bench  not  only  in  term-time,  but  also  during  the  vacation, 
by  2kjiat  from  the  chief  justice  or  any  other  of  the  judges,  and  running  into 
all  parts  of  the  king's  dominions ;  for  the  king  is  at  all  times  entitled  to 
have  an  account  why  the  liberty  of  any  of  his  subjects  is  restrained,  wher- 
evei"  that  restraint  may  be  inflicted.  If  it  issues  in  vacation,  it  is  usually 
returnable  before  the  judge  himself  who  awarded  it,  and  he  proceeds  by 
himself  thereon ;  unless  the  term  shall  intervene,  and  then  it  may  be  re- 
turned in  court. 

In  the  king's  bench  and  common  pleas  it  is  necessary  to  apply  for  it 
by  motion  to  the  court,  as  in  the  case  of  all  other  prerogative  writs,  {cer- 
tiorari, prohibition,  mandamus,  etc.,)  which  do  notissfie  as  of  mere  course, 
without  showing  some  probable  cause  why  the  extraordinary  power  of  the 
crown  is  called  in  to  the  party's  assistance. 

The  satisfactory  remedy  for  this  injury  of  false  imprisonment,  is  by  an 
action  of  trespass  vi  et  armis,  usually  called  an  action  of  false  imprison- 
ment; which  is  generally,  and  almost  unavoidably,  accompanied  with  a 
charge  of  assault  and  battery  also ;  and  therein  the  party  shall  recover 
damages  for  the  injury  he  has  received ;  and  also  the  defendant  is,  as  for 
all  other  injuries  committed  with  force,  or  vi  et  armis,  liable  to  pay  a  fine 
to  the  king  for  the  violation  of  the  public  peace. 

WBONGS  AFFKCTING  PRIYATK  PROPERTY. 

We  are  next  to  contemplate  such  injuries  as  may  be  done  to  persons 
under  the  four  following  relations:  husband  and  wife,  parent  and  child, 
guardian  and  ward,  master  snd  servant. 

INJURIES  TO  HUSBAND  AND  WIFE.    ABDUCTION. 

I.  Injuries  that  may  be  offered  to  a  person,  considered  as  a  husband, 
are  principally  three :  abduction,  or  taking  away  a  man's  wife;  adultery, 
or  criminal  conversation  with  her:  and  beating  or  otherwise  abusing  her. 
1,  As  to  the  first  sort,  abduction,  or  taking  her  away,  this  may  either  be 
by  fraud  and  persuasion,  or  open  violence :  though  the  law  in  both  cases 
supposes  force  and  constraint,  the  wife  having  no  power  "to  consent ;  and 
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therefore  gives  a  remedy  by  writ  of  ravishment^  or  action  of  trespass  vi  et 
armiSf  de  uxore  rapta  et  abducta.  This  action  lay  at  the  common  law ;  and 
thereby  the  husband  shall  recover,  not  the  possession  of  his  wife,  but 
damages  for  taking  her  away:  and  by  statute  Westm.  1,  3  Edw.  I.  c.  13, 
the  offender  shall  also  be  imprisoned  two  years,  and  be  fined  at  the  pleas- 
ure of  the  king.  Both  the  king  and  the  husband  may  therefore  have  this 
action  ;  and  the  husband  is  also  entitled  to  recover  damages  in  an  action 
on  the  case  against  such  as  persuade  and  entice  the  wife  to  live  separate 
from  him  without  a  sufficient  cause.  The  old  law  was  so  strict  in  this 
point,  that  if  one's  wife  missed  her  way  upon  the  road,  it  was  not  lawful 
for  another  man  to  take  her  into  his  house,  unless  she  was  benighted  and 
in  danger  of  being  lost  or  drowned ;  but  a  stranger  might  carry  her  behind 
him  on  horseback  to  market  to  a  justice  of  the  peace  for  a  warrant  against 
her  husband,  or  to  the  spiritual  court  to  sue  for  a  divorce. 

ADVLTKRT. 

2.  Adultery,  or  criminal  conversation  with  a  man's  wife,  though  it  is, 
as  a  public  crime,  left  by  our  laws  to  the  coercion  of  the  spiritual  courts ; 
yet,  considered  as  a  civil  injury,  (and  surely  there  can  be  no  greater,)  the 
law  gives  a  satisfaction  to  the  husband  for  it  by  action  of  trespass  vi  et 
armis  against  the  adulterer,  wherein  the  damages  recovered  are  usually 
very  large  and  exemplary.  But  these  are  properly  increased  and  dimin- 
ished by  circumstances ;  as  the  rank  and  fortune  of  the  plaintiff  and  de- 
'.  fendant ;  the  relation  or  connection  between  them  ;  the  seduction  or  other- 
4  wise  of  the  wife,  founded  on  her  previous  behaviour  and  character ;  and 
the  husband's  obligation,  by  settlement  or  otherwise,  to  provide  for  those 
children,  which  he  cannot  but  suspect  to  be  spurious.  In  this  case,  and 
upon  indictments  for  polygamy,  a  marriage  in  fact  must  be  proved :  though 
generally,  in  other  cases,  reputation  and  cohabitation  are  sufficient  evi- 
dence of  marriage. 

BEATING. 

The  third  injury  is  that  of  heating  a  man's  wife,  or  otherwise  ill-using 
her;  for  which,  if  it  be  a  common  assault,  battery,  or  imprisonment,  the 
law  gives  the  usual  remedy  to  recover  damages,  by  action  of  trespass  vi  et 
armis,  which  must  be  brought  in  the  names  of  the  husband  and  wife 
jointly;  but  if  the  beating  or  other  mal-treatmeut  be  very  enormous,  so 
that  thereby  the  husband  is  deprived  for  any  time  of  the  company  and 
assistance  of  his  wife,  the  law  then  gives  him  a  separate  remedy  by  an 
action  of  trepass,  in  nature  of  an  action  upon  the  case,  for  this  ill-usage, 
per  quod  consortium  amisit;  in  which  he  shall  recover  a  satisfaction  in 
damages. 

INJURIES  TO  PARENTS.    ABDUCTION. 

II.  Injuries  that  may  be  offered  to  a  person  considered  in  the  rela- 
tion of  SL parent  were  likewise  of  two  kinds:     1,  Abduction,  or  taking  his 
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children  away ;  and,  2,  Marrying  his  8on  and  heir  without  the  fatiier's 
consent,  whereby  during  the  continuance  of  the  military  tenures  he  lost 
the  value  of  his  marriage.  But  this  last  injury  is  now  ceased,  together 
with  the  right  upon  which  it  was  grounded ;  for,  the  father  being  no  long- 
er entitled  to  the  value  of  the  marriage,  the  mari'ying  his  heir  does  him  no 
sort  of  injury  for  which  a  civil  action  will  lie.  As  to  the  other,  of  abduc- 
tion, or  taking  away  the  children  from  the  father,  that  is  also  a  matter  of 
doubt  whether  it  be  a  civil  injury  or  no ;  for,  before  the  abolition  of  the 
tenure  in  chivalry,  it  was  equally  a  doubt  whether  an  action  would  lie  for 
taking  and  carrying  away  any  other  child  besides  tlie  heir;  some  holding 
that  it  would  not,  upon  the  supposition  that  the  only  ground  or  cause  of 
action  was  losing  the  value  of  the  heir's  marriage ;  and  others  holding  that 
an  action  would  lie  for  taking  away  any  of  the  children,  for  that  the  par- 
ent hdth  an  interest  in  them  all,  to  provide  for  their  education.  If,  there- 
fore, before  the  abolition  of  these  tenures,  it  was  an  injury  to  the  father  to 
take  away  the  rest  of  his  children,  as  well  as  his  heir,  (as  I  am  inclined 
to  think  it  was,)  it  still  remains  an  injury,  and  is  remediable  by  writ  of 
ravishment  or  action  of  treapoHS  vi  et  armist  defiliOy.  vel  filia  rapto  vel  abduc- 
to;  in  the  same  manner  as  the  husband*  may  have  it  on  account  of  the 
abduction  of  his  wife. 

INJUKIK8  TO  GUARDIAN. 

III.  Of  a  similar  nature  to  the  last  is  the  relation  of  guardian  and 
ward;  and  the  like  actions  mutatis  mutandis,  as  are  given  to  fathers,  the 
guardian  also  has  for  recovery  of  damages,  when  his  ward  is  stolen  or 
ravished  away  from  him.  It  is  expressly  provided  by  statute  12  Car.  II.' 
c.  24  that  testamentary  guardians  may  maintain  an  action  of  ravishment 
or  trespass,  for  recovery  of  any  of  their  wards,  and  also  for  damages  to  be 
applied  to  the  use  and  benefit  of  the  infants. 

INJURIES  TO  MA8TER. 

IV.  To  the  relation  between  master  and  servant,  and  the  rights  ac- 
cruing therefrom,  there  are  two  species  of  injuries  incident.  The  one  is, 
retaining  a  man's  hired  servant  before  his  time  is  expired ;  the  other  is, 
beating  or  confining  him  in  such  a  manner  that  he  is  not  able  to  perform 
his  work.  As  to  the  first,  the  retaining  another  person's  servant  during 
the  time  he  has  agreed  to  serve  his  present  master;  this,  as  it  is  an  un- 
gentlemanlike,  so  it  is  also  an  illegal,  act.  For  every  master  has  by  his 
contract  purchased  for  a  valuable  consideration  the  service  of  his  domes- 
tics for  a  limited  time:  the  inveigling  or  hiring  his  servant,  which  in- 
duces a  breach  of  this  contract,  is  therefore  an  injury  to  the  master;  and 
for  that  injury  the  law  has  given  him  a  remedy  by  a  special  action  on  the 
case :  and  he  may  also  have  an  action  against  the  servant  for  the  non-per- 
formance of  his  agreement.  But,  if  the  new  master  was  not  apprized  of 
the  former  contract,  no  action  lies  against  him,  unle86  he  refuses  to  restore 
the  servant,  upon  demand.    The  other  point  of  injury  is  that  of  beating, 
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confining,  or  disabling  a  man's  servant,  which  depends  upon  the  same 
principle  as  the  last;  viz.,  the  property  which  the  master  has  by  his  con- 
tract acquired  in  the  labour  of  the  servant.  In  this  case,  besides  the  rem- 
edy of  an  action  of  battery  or  imprisonment,  which  the  servant  himself  as 
an  individual  may  have  against  the  aggressor,  the  master  also,  as  a  recom- 
pense for  his  immediate  loss,  may  maintain  an  action  of  trespass  vi  et  ar- 
mis;  in  wiiich  he  must  allege  and  prove  the  special  damage  he  has  sus- 
tained by  the  beating  of  his  servant,  per^  quod  serviiium  amisit; 
and  then  the  jury  will  make  him  a  proportionable  pecuniary  satisfac- 
tion. 

We  may  observe  that  in  these  relative  injuries,  notice  is  only  taken  of 
the  wrong  done  to  the  superior  of  the  parties  related,  by  the  breach  and 
dissolution  of  either  the  relation  itself,  or  at  least  the  advantages  accruing 
therefrom ;  while  the  loss  of  the  inferior  by  such  injuries  is  totally  unre- 
garded. One  reason  for  which  maybe  this:  that  the  inferior  hath  no  kind 
of  property  in  the  company,  care,  or  assistance  of  the  superior,  as  the 
superior  is  held  to  have  in  those  of  tlie  inferior;  and  therefore  the  inferior 
can  suffer  no  loss  or  injury.  The  wife  cannot  recover  damages  for  beating 
her  husband,  for  she  hath  no  s^arate  interest  in  any  thing  during  her 
coverture.  The  child  hath  no  property  in  his  father  or  guardian ;  as  they 
have  in  him,  for  the  sake  of  giving  him  education  and  nurture.  Yet  the 
wife  or  the  child,  if  the  husband  or  parent  be  slain,  have  a  peculiar  species 
of  criminal  prosecution  allowed  them,  in  the  nature  of  a  civil  satisfaction ; 
which  is  called  an  appeal^  and  which  will  be  considered  in  the  next  book. 
And  so  the  servant,  whose  master  is  disabled,  does  not  thereby  lose  his 
maintenance  or  wages.  He  had  no  property  in  his  master;  and  if  he  re- 
ceives his  part  of  the  stipulated  contract,  he  suffers  no  injury,  and  is  there- 
fore entitled  to  no  action,  for  any  battery  or  imprisonment,  which  such 
master  may  happen  to  endure. 
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CHAPTER  IX. 


OF  INJURIES  TO  PERSONAL  PROPERTY. 


144-1  or. 

First,  we  are  to  consider  the  injuries  that  may  be  offered  to  the  rij^hts 
of  personal  property ;  and  of  tliese,  first  the  rights  of  personal  property  ip 
pos^es^xoHf  and  then  tiiose  that  are  in  <A^^li(ii^^^|* 

BIGHTS^OF  PEB80NAL  PROPRRTY  IN  P088E8H10N. 

1.  The  rights  of  personal  property  in  possession  are  liable  to  two 
species  of  injuries:  the  amotion  or  JjElftl^Niation  of  that  Pii^ggession ;  and 
the  abuse  or  damage  of  tiie  chattels  w^hile  tlie  possession  continues  in  the 
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legal  owner.  The  former,  or  deprivation  of  possession,  is  also  divisible 
into  two  branches ;  the  unjust  and  unlawful  tajcing  them  a\\;ay_;  and  the 
unjust  detaining  them,  though  the  original  taking  might  be  lawful,    m 

UNLAWFUL  TAKING.  JO  O^e^^*-*^^     *T  '       /^ 

1.  Apd  firat^  f>f  yin  i^plRwfiil  /alpiyiy.  The  right  of  property  in  all 
external  things  being  solely  acquired  byu^CCUfiOAQS*  &b  has  been  formerly 
stated,  q|u1  P'^^filVfJ  an(i.tC3Afi|Q££fid  bv  g^an^fj.  dfPdg,  aq^Lsilllfif  which 
are  a  continuation  of  that  occupancy;  it  follows,  as  a  necessary  conse- 
quence, that  when  I  have  once  gained  a  rightful  posg^gfljon  of  anv  goods 
or  chattels,  either  by  a  just  occupancy  or  by  a  legal  transfer,  whoever 
either  by  fraud  or  force  dispossesses  me  of  them,  is  guilty  of  a  transgres- 
sion against  the  law  jf  society,  which  is  a  kind  of  seccnlary  law  of 
nature. 

The  wrongful  taking  of  goods  being  thus  most  clearly  an  injury,  the 
next  consideration  is,  what  remedy  the  law  of  England  has  given  for  it. 
And  this  is,  in  the  first  place,  tfce  resti^yitip^  of  the  goods  themselves  so 
wrongfully  taken,  with  the  damages  for  th&loss  sustained  by  such  unjust 
invasion;  jKhick  ia  effectie.d  by  action  of  rcplexin^  This  obtains  only  in 
one  instance  of  an  unlawfifi  taking,  that  (rf  a  wrongful  distress ;  and  this 
and  the  action  of,^^*nwe^(of  which  I  shall  presently  say  more)  are  almost 
the  only  actions  in  which  the  actual  specific  possession  of  the,  id^nticftL, 
personal^cliattel  is  resjtored  to.  the  proper  owner. 

RKPLEYIN. 


'■^i" 


An  action  of  replevin,  the  regular  way  of  contesting  the  validity  of  the 
transaction,  is  founded,  I  said,  i^on  a  distress  taken  wrongfully  and  with- 
out sufficient  cause; Joeing  a  re-delivery  of  the  pledge,  or  thing  taken  in 
^stress, .10  the  owner,  upon  his  giving  security  to  try  therjijht  of  the__ilis- 
tr^gs.  and  to  restore  it^if_ the  riglit  bfi-pdjudged  against  him;  after  which 
the  distrainor  may  keep  it  till  tender  made  of  sufficient  amends ;  but  must 
then  re-deliver  it  to  the  owner.  And  formerly,  when  the  party  distrained 
upon  intended  to  dispute  the  right  of  the  distress,  he  had  no  other  pro- 
cess by  the  old  common  law  than  by  writ  of  replevin,  replegiari  facias; 
which  issued  out  of  chancery,  CQinmanding  the.flhiwdff  to  deliver  the  dis- 
iress  to  the  q.wj]^,  and  afterwards  to  do  justice  in  respect  of  th^x^attfir  in^ 
disjmte^in  hi8_^iaji  county-court.  But  this  being  a  tedious  method  of  pro- 
ceeding, the  beasts  or  other  goods  were  long  detained  from  the  owner,  to 
his  great  loss  and  damage.  For  which  reason  the  statute  of  Marlbridge, 
directs  that  (without  suing  a  writ  out  of  the  chancery)  the  sheriflT  imme- 
diately upon  plaint  to  him  made  shall  proceed  to  replevy  the  goods.  Upon 
application,  therefore,  either  to  the  sheriff  or  one  of  his  said  deputies, 
security  is  to  be  given.  1,  That  the  party  replevying  will  pursue  his 
action  against  the  distrainor;  and  2,  that  if  the  right  be  determined 
against  him  he  will  return  the  distress  again.  Besides  these  pledges,  the 
sufficiency  of  which  is  discretionary  and  at  .the  peril  of  the  sheriflT,  the 
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statute  requires  that  the  officer  granting  a  replevin  on  a  distress  for  rent 
shall  take  a  bond  with  two  sureties,  in  a  sum  of  double  the  value  of  the 
goods  distrained,  conditioned  to  prosecute  the  suit  with  effect  and  without 
delay,  and  for  the  return  of  the  goods ;  which  bond  shall  be  assigned  to 
the  avowant  or  person  making  cognizance,  on  request  made  to  the  officer; 
and  if  forfeited  may  be  sued  in  the  name  of  the  assignee.  And  certainly, 
as  the  end  of  all  distresses  is  only  to  compel  the  party  distrained  upon  to 
satisfy  the  debt  or  duty  owing  from  him,  this  end  is  as  well  answered  by 
such  sufficient  sureties  as  by  retaining  the  very  distress,  which  might  fre- 
quently occasion  great  inconvenience  to  the  owner;  and  that  the  law 
never  wantonly  inflicts.  The  sheriff"  on  receiving  such  security  is  imme- 
diately,  by  his  officers,  to  cause  the  chattels  taken  in  distress  to  be 
restored  into  the  possession  of  the  party  distrained  upon ;  unless  the  dis- 
trainor claims  a  property  in  the  goods  so  taken.  For  if  by  this  method  of 
distress  the  distrainor  happens  to  come  again  into  possession  of  his  own 
property  in  goods  which  before  he  had  lost,  the  law  allows  him  to  keep 
them,  without  any  reference  to  the  manner  by  which  he  thus  has  gained 
possession,  being  a  kind  of  personal  remitter.  If,  therefore,  the  distrainor 
claims  any  such  property,  the  party  replevying  must  sue  out  a  writ  de 
proprietate  probanda,  in  which  the  sheriff  is  to  try,  by  an  inquest,  in  whom 
the  property  previous  to  the  distress  subsisted.  And  if  it  be  found  to  be 
in  the  distrainor,  the  sheriff  can  proceed  no  further,  but  must  return  the 
claim  of  property  to  the  court  of  king's  bench  or  common  pleas,  to  be 
there  further  prosecuted,  if  thought  advisable,  and  there  finally  deter- 
mined. 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial)  the  sheriff's 
inquest  determines  it  against  the  distrainor,  then  the  sheriff  is  to  replevy 
the  goods  (making  use  of  even  force,  if  the  distrainor  makes  resistance) 
in  case  the  goods  be  found  within  his  county.  But  if  the  distress  be  car- 
ried out  of  the  county,  or  concealed,  then  the  sheriff  may  return  that  the 
goods,  or  beasts,  are  eloigned,  elongata,  carried  to  a  distance,  to  places  to 
him  unknown ;  and  thereupon  the  party  replevying  shall  have  a  writ  of 
capias  in^  withernam ^^  J^  vetito  (or  more  properly  repetito)  namio;  a.  term 
which  signifies  a  second  or  reciprocal  distress,  ijjieu  of_the  first  which 
was  eloigned.  It  is  therefore  a  command  to  the  sheriff  to  take  other 
goods  of  the  distrainor  in  lieu  of  the  distress  formerly  taken,  and  eloigned, 
//or  withheld  from  the  owner.  So  that  here  is  now  distress  against  distress ; 
'^one  being  taken  to  answer  the  other  by  way  of  reprisal,  and  as  a  punish- 
V  ment  for  illegal  behavior  of  the  original  distrainor.  For  which  reason 
goods  taken  in  withernam  cannot  be  replevied  till  the  original  distress  is 
forthcoming. 

But  in  commoif  cases  the  goods  are  delivered  back  to  the  party 
replevying,  who  is  then  bound  to  bring  his  action  of  replevin,  which  may 
be  prosecuted  in  the  county-court,  be  the  distress  of  what  value  it  may. 
But  either  party  may  remove  it  to  the  superior  courts  of  the  king's  bench 
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or  common  pleas,  by  writ  of  recordari  or  pone;  the  plaintiff  at  pleas- 
ure, the  defendant  upon  reasonable^cause ;  and  also  if  in  the  course  of  pro- 
ceeding any  right  of  freehold  comes  in  question,  the  sheriff  can  proceed 
no  further,  so  that  it  is  usual  to  carry  it  up  in  the  first  instance  to  the 
courts  of  Westminster  hall.  Upon  this  action  brought,  and  declaration 
delivered,  the  distrainor,  who  is  now  the  defendant,  makes  avowry ;  that 
is,  he  avows  taking  the  distress  in  his  own  right,  or  the  right  of  his  wife ; 
and  sets  forth  the  reason  of  it,  as  for  rent-arrere,  damage  done,  or  other 
cause:  or  else,  if  he  justifies  In  another's  right  as  his  bailiff  or  servant, 
he  is  said  to  make  cognizance:  that  is,  he  acknowledges  the  taking,  but 
insists  that  such  taking  was  legal,  as  he  acted  by  the  command  of  one  who 
had  a  right  to  distrain ;  and  on  the  truth  and  legal  merits  of  this  avowry 
or  cognizance  the  cause  is  determined.  If  it  be  determined  for  the  plain- 
tiff; viz.,  that  the  distress  was  wrongfully  taken;  hehas  already  got  his 
goods  back  into  his  own  possession,  and  shall  keep  them  and  moreover 
recover  damages.  But  if  the  defendant  prevails,  by  the  default  or  non- 
suit of  the  plaintiff,  that  he  shall  have  a  writ  de  retorno  habendo,  whereby 
the  goods  or  chattels  (which  were  distrained  and  then  replevied)  are 
returned  again  into  his  custody,  to  be  sold,  or  otherwise  disposed  of,  as  if 
no  replevin  hath  been  made. 

OTHKB  BEMEDIKK  FOB  UNLAWFUL  TAKINGS. 

In  like  manner,  other  remedies  for  unlawful  takings  of  a  man's  goods 
consist  only  in  recovering  a  satisfaction  in  damages.  And  if  a  man  takes  the 
goods  of  another  out  of  his  actual  or  virtual  possession,  without  having  a 
lawful  title  so  to  do,  it  is  an  injury,  which  though  it  doth  not  amount  to 
felony  unless  it  be  done  animo  furandi,  is  nevertheless  a  transgression  for 
which  an  action  of  trespass  vi  et  armis  will  lie;  wherein  the  plaintiff  shall 
not  recover  the  thing  itself,  but  only  damages  for  the  loss  of  it.  Or,  if 
committed  without  force,  the  party  may,  at  his  choice,  have  another  rem- 
edy in  damages  by  action  of  trover  em^jmnvernion^  of  which  I  shall  pres- 
ently say  more. 
rwf.AWgnT^  |jCTAnri!R--|iiiif  jTiffjii;^^ 

2.  Deprivation  of  possession  may  also  be  an  unjust  detainer  of  anoth- 
er's goods,  though  tho  original  taking  was  lawful.  As  if  I  distrain  anoth- 
er's cattlejlamage-feasant,  and  before  they  are  impounded  he  tenders  me 
sufficient  amends;  now,  though  the  original  tt^^inj;  wa^  lawful^  ^y  subse- 
quent detainment  of  them  after  tender  of  amends  is  wrongful,  and  he 
shall  have  an  action  of  replevin  against  me  to  recover  them  :  in  which  he 
shall  recover  damages  only  for  the  detaUion  and  not  for  the  caj}tion^ 
because  the  original  taking  was  lawful.  Or,  if  I  lend  a  man  a  horse,  and 
he  afterwards  refuses  to  restore  it,  this  injur}*^  consists  in  the  detaining  and 
not  in  the  original  taking,  and  the  regular  method  for  me  to  recover  pos- 
session is  by  action  of  detinue,  Jn  this  action  9l,M£iinv^  it  is  necessary  to 
ascertain  the  thin^  detaine^,  in  such  manner  as  that  it  may  be  specifically 
known  and  recovered.    Therefore  it  cannot  be  brought  for  money,  corn, 


320  OF  INJURIES  [Book  III. 

or  the  like,  for  that  cannot  be  known  from  other  money  or  com,  auless  it 
be  in  a  bag  or  sack,  for  then  it  may  be  distinguishably  marked.    In  order, 
therefore,  to  ground  an  action  of  detinue,  which  is  only  for  the  detaining, 
tliese  pointfl  are  necessary;     l,^^atthe  defendant  came  lawfully  into 
possession  of  the  goods  as  either  by  delivery  to  him,  or  finding  them. 
2.  That  the  plaintiff  have  a  property.    3,  JQl^^  *^^®  goods  themselves  be  of 
some  value;  and  4,  That  they  be  ascertained  inpoint  of  id^n^itv.    Upon 
this  the  jury,  if  theylTn'd  for  tlie  plaintiff,  assess  the  respective  values  of 
the  several  parcels  detained,  and  also  damages  for  the  detention.  And  the 
judgment  is  conditional :  that  the  plaintiff  recover  the  said  goods,  or,  (if 
they  cannot  be  had)  their  respective  values  and  also  the  damages  for 
detaining  them.    But  there  is  one  disadvantage  which  attends  this  action  ; 
viz.,  that  the  defendant  is  herein  permitted  to  wage  his  law,  that  is,  to 
exculpate  himself  by  oath,  and  thereby  defeat  the  plaintiff  of  his  remedy  : 
which  privilege  is  grounded  on  the  confidence  originally  reposed  in  the 
bailee  by  the  bailor,  in  the  borrower  by  the  lender,  and  the  like ;  from 
whence  arose  a  strong  presumptive  evidence  that  in  the  plaintifTs  own 
opinion  the  defendant  was  worthy  of  credit.    But  for  this  reason,  the 
action  itself  is  of  late  much  disused,  and  has  given  place  to  the  action  of 
trover. 

TBOVEB  AND  COXTKRSION. 

fbi^  art^ion  of  trover  and  conversion  was  in  its  original  an  action  of 
trespass  upon  the  case,  for  the  recovery  of  damages  against  such  person 
na  luirl  /^fjytrf  another's  jroods  and  i:fi£uafid  to  4elu:er  tJiem  on  demand,  but 
converted  them  to  liis  own  use ;  from  which  finding  and  converting  it  is 
called  an  action  of  trnvez  and  cpny^vRJoji^  The  freedom  of  this  action  from 
wager  of  law,  and  the  less  degree  of  certainty  requisite  in  describing  the 
goods,  gave  it  so  considerable  an  advantage  over  the  action  of  detinue^  that 
by  a  fiction  of  law  actions  of  trover  were  at  length  permitted  to  be  brought 
against  any  man  who  had  in  his  possession  by  any  means  whatsoever  the 
personal  goods  of  another,  and  sold  them  or  used  them  without  the  consent 
of  the  owner,  or  refused  to  deliver  them  wiien  demanded.  The  injury 
lies  in  the  conversion ;  for  any  man  may  take  the  goods  of  another  into 
possession,  if  he  finds  them ;  but  no  finder  is  allowed  to  acquire  a  property 
therein,  unless  the  owner  be  forever  unknown ;  and  therefore  he  must 
not  convert  them  to  his  own  use,  which  the  law  presumes  him  to  do  if  he 
refuses  them  to  the  owner:  for  which  reason  such  refusal  also  is,  prima 
facie y  sufficient  evidence  of  a  conversion.  Th^  fact  of  the  finding  or  irovtr 
J&.  ibsifiiii?  ^^^  totally  immateriajj^  for  the  plaintiff  need s^  only  to^  sug- 
gest  (as  words  of  Tor'nn  tliat  fiejost  sucH "goods ,  juid  tha^jjiejlfiffiiuiaftt 
^und  them ;  and  if  he  proves  that  the  goods  jpraAui^uxiperty  and  that  the 
defendant  had  them  in  his  p^flH^^aair^n^  it  is  sufficient. |  But  a  conversion 
jDu^t  be  fully  pro>|;edJ  and  then  in,^ns  ^ctioq,yie  ^jytinfjfr  shall  rfifQvgr 
damapes.  ^g^iial  to  tfie  y«^lue  of  the  thin|^  convertg4jJ>ut  not  the  thing 
itself  J  which  nothing  will  recover  but  an  action  of  detinue  or  replevin. 
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As  to  the  damage  that  may  be  offered  to  things  personal  while  in  the 
possession  of  the  owner,  or  in  anywise  takins:  from  the  value  of  any  of 
his  chattels  or  making  them  in  a  worse  condition  than  before,  these  are 
injuries  too  obvious  too  need  explication.  I  have  only  therefore  to  men- 
tion tlie  remedies  given  by  the  law  to  redress  them,  which  are  in  two 
shapes. 

TBK8PA8S  VI  KT  ABH 18— SPECIAL  ACTION  ON  THE  CASK. 

By  actjon  of  trespass  ui  et  artnis^  where  the  act  is  in  itseltjmmediately 
injurious  to  another*s  property,  and  therefore  necessarily  accompanied 
with  some  degree  of  force ;  and  by  special  action  on  the  cagg,  where  the 
^t  ?».ifi^Jf  irtdifTf^rfiptr  ^"d  the  injury  only  consequential,  and  therefore 
arising  without  any  breach  of  the  peace.  In  both  of  which  suits  the 
plaintiff  shall  recover  damages,  in  proportion  to  the  injury  w^hich  he 
proves  that  his  property  has  sustained.  And  it  is  not  material  whether 
the  damage  be  done  by  the  defendant  himself,  or  his  servants  by  his 
direction ;  for  the  action  will  lie  against  the  master  as  well  as  the  servant. 

1NJCB1K8  AFFECTINti  THINGS  IN  ACTION. 

II.  Hitherto  of  injuries  affecting  the  right  of  things  personal  in  i^gsj^ 
_flOT*^"  We  are  next  to  consider  those  which  regard  things  in  ac\ior^  only : 
or  such  rights  as  are  founded  on,  and  arise  from^  contraqtp.  The  violation, 
or  non-performance,  of  these  contracts  might  be  extended  into  as  great  a 
variety  of  wrongs,  as  the  rights  whicli  we  then  considered :  but  I  shall 
now  consider  them  in  a  more  comprehensive  view,  by  here  making  only  a 
twofold  division  of  contracts ;  viz..  contracts  express,  and  contracts  implied: 
and  pointing  out  the  injuries  that  arise  from  the  violation  of  each,  with 
their  respective  remedies. 

A8  TO  EXPBK8S  CONTBACTS-nJUJi]; 

■Expre.sM  contranta  include  three  distinct  species  :,jifibift;  covt^nfints 

^nri  prniniggfl..  ' 

I.  y|ift  Iftg^il  ^^cpptation  nf  dpht  Ir,  a  siyn  of  money  due  b;^^certain  and 
fttr^'f^'"'  "f^'^^PUII^llt/  ^8>  -bY_a  bojjd  for  a  determinate  sum^:  ft  ^ilj  ^r  nntpj 

_a  special  bargain ;  or  a  rent  reserved  on  a  leadej  where  the  guaytity  ig_ 
fixed  and  suecinc.  and  does  not  depend  upon  any  subsequent  valuation  to 
settle  it.  The  non-payment  of  these  is  an  injury,  for  which  the  proper 
remedy  is  by  action  of  debtj^  to  compel  the  p^formance  of  the  contract  and 
recover  the  specilical  sum  due.  This  is  tlie  shortest  and  surest  remedy ; 
particularly  where  tlie  debt  arises  upon  a,44iig||ijyi^^  ^^^^^  ^^*  upon  a  deed 

.  or  inaUUPient  lindf.r  he^h  So  also,  if  I  verbally  agree  to  pay  a  man  a  cer- 
tain price  for  a  certain  parcel  of  goods,  and  fail  in  the  performance,  an 
action  of  debt  lies  against  me ;  for  this  is  also  a  determinate  contract :  but 
if  I  agree  for  no  settled  price,  I  am  not  liable  to  an  action  of  debt,  but  a 
special  action  on  the  case,  according  to  the  nature  of  my  contract.  And 
indeed  actions  of  debt  are  now  seldom  broughtJiu|,upon  sne^^gl  coi^tjaifiUL 

jmderjggalj  wherein  the  sum  due  is  clearly  and  precisely  expr^a^ap^^l :  for, 


21 


322  '  OF  INJURIES  [Book  III. 

in  case  of  such  an  action  upon  a  simple  contract,  the  plaintifif  labors  under 
two  difficulties.    First,  the  defendant  has  here  the  same  advantage  as  in 
an  action  of  detinve,  that  of  fvaging  his  law,  or  purging  himself  of  the  debt 
by  oath,  if  he  thinks  proper.  vJSecondly,  in  an  action  of  debt  the  plaintiff 
must  provd  the  whole  debt  h/b  claims,  or  recover  nothing  at  all.    For  the 
debt  is  one  single  cause  of  action,  fixed  and  determined ;  and  which  there- 
fore, if  the  proof  varies  from  the  claim,  cannot  be  looked  upon  as  the  same 
contract  whereof  the  performance  is  sued  for.    If  therefore  I  bring  an 
action  of  debt  for  30/.,  I  am  not  at  liberty  to  prove  a  debt  of  202.  an<i  recover 
a  verdict  thereon :  any  more  than  if  I  bring  an  action  of  detinue  for  a  horse 
I  can  thereby  recover  an  ox.    For  I  fail  in  proof  of  that  contract,  which 
my  action  or  complaint  has  alleged  to  be  specific,  express,  and  determi- 
nate.   But  in  an  action  on  the  case,  on  what  is  called  an  indebitatus 
assumpsit f  which  is  not  brought  to  compel  a  specific  performance  of  the 
contract,  but  to  recover  damages  for  its  non-performance,  the  implied 
assumpsit^  and  consequently  the  damages  for  the  breach  of  it,  are  in  their 
nature  indeterminate ;  and  will  therefore  adapt  and  proportion  themselves 
to  the  truth  of  the  case  which  shall  be  proved,  without  being  confined  to 
the  precise  demand  stated  in  the  declaration.    For  if  any  debt  be  proved, 
however  less  than  the  sum  demanded,  the  law  will  raise  a  promise  pro 
tantOf  and  the  damages  will  of  course  be  proportioned  to  the  actual  debt. 
So  that  I  may  declare  that  the  defendant,  being  indebted  to  me  in  30^, 
undertook  or  promised  to  pay  it,  but  failed ;  and  lay  my  damages  arising 
from  such  failure  at  what  sum  I  please :  and  the  jury  will,  according  to 
the  nature  of  my  proof,  allow  me  either  the  whole  in  damages,  or  any 
inferior  sum.    And,  even  in  actions  of  debt,  where  the  contract  is  proved 
or  admitted,  if  the  defendant  can  show  that  he  has  discharged  any  part  of 
it,  the  plaintiff  shall  recover  the  residue. 

FOBH  OF  WBIT  OF  DEBT. 

The  form  of  the  writ  of  debt  is  sometimes  in  the^el^et  andjcb^^tet,  and 
sometimes  in  the  detinet  only :  that  is,  the  writ  states,  either  that  the 
defendant  owes  and  unjustly  detains  the  debt  or  thing  in  question,  or  only 
that  hf  unjustly  detains  it.  It  is  brought  ift  the  debet  as  well  as  detinet^ 
when  sued  by  one  of  the  original  contracting  parties  who  personally  gave 
the  credit,  against  the  other  who  personally  incurred  the  debt,  or  against 
his  heirs,  if  they  are  bound  to  tlie  payment;  as  by  the  obligee  against  the 
obligor,  the  landlord  against  the  tenant,  etc.  But,  if  it  be  brought  by  or 
against  an  executor  for  a  debt  due  to  or  from  the  testator,  this,  not  being 
his  own  debt,  shall  be  sued  for  in  the  detinet  only.  So  also  if  the  action 
be  for  goods,  or  corn,  or  a  horse,  the  writ  shall  be  in  the  detinet  only ;  for 
nothing  V)ut  a  sum  of  money,  for  which  I  (or  my  ancestors  in  my  name) 
have  personally  contracted,  is  properly  considered  as  my  debt.  And  indeed 
a  writ  of  debt  in  the  detinet  only,  for  goods  and  chattels,  is  neither  more 
nor  less  than  a  mere  writ  of  detinue;  and  is  followed  by  the  very  same 
judgment. 
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0 

COTKNANT. 

2.  A  fiovepfliit  also,  contained  in  a  deed /to  do  a  direct  ac  Jor  to  oinit^'-a^j^ 
A^j^eTiH^f^qottter^  speci^g_pf  express  coj^tractl  the  violation  or  breach  of 
which  is  a/civil  injury.  iThe  rem'eTly  for  tlns^is  by  a  writ  of  covenant  1 
which  (Ilrects  the  »*'^riff  to  cnrpmanH  the  defendant  generfilly  to  Keep  hig^ 
covepiiiif^^vith  i\ye  maiiitiff|  (witiiout  specifying  the  nature  of  the  cove- 
nant,) or  show  good  cause  to  the  contrary ;  and  if  he  continues  refractory, 
or  the  covenant  is  already  so  broken  that  it  cannot  now  be  specifically  per- 
formed, then  the  subsequent  proceedings  set  forth  with  precision  the 
covenant,  tlie  breach,  and  the  loss  which  has  happened  thereby;  where- 
upon the  jury  will  give  damages  in  proportion  to  the  injury  sustained  by 
the  plaintiff,  and  occasioned  by  such  breach  of  the  defendant's  contract. 

COVENANT  R 


There  is  one  species  of  covenant  of  a  different  nature  from  the  rest ; 
and  that  is  'V^nyf'iiantL^^^^  ^'^T^V^'^Y  ^"^  fliwpnq^  of  lftnH«^jwhi(;l|  ^^^ys  to 
h^jmrt^Y  fff  ft  perqoTl"^  *^^  partly  nf  fl  fpfli  |iQfnro  For  this  the  remedy 
is  by  a  special  writ  of  covenant,  for  a  ^ecifig  je|'{9rm^i^ce  of  the  contract 
concerning  certain  lands  particularly  described  in  the  writ.  It  therefore 
directs  the  sheriff  to.  command  the  defendant,  here  called  the  deforciant, 
to  keep  the  covenant  made  between  the  4)laintiff  and  him  concerning  the 
idenjiyal  lands  |n  q^es^li^n :  and  upon  this  process  it  is  that  fines  of  land 
are  usually  levied  at  common  law,  the  plaintiff,  or  person  to  whom  the 
fine  is  levied,  bringing  a  writ  of  covenant,  in  which  he  suggests  some 
agreement  to  have  been  made  between  him  and  the  deforciant,  touching 
those  particular  lands,  for  the  completion  of  which  he  brings  this  action. 
And  moreover,  as  leases  for  years  were  formerly  considered  only  as  con- 
tracts or  covenants  for  the  enjoyment  of  the  rents  and  profits,  and  not  as 
the  conveyance  of  any  real  interest  in  the  land,  the  antient  remedy  for  the 
lessee,  if  ejected,  was  by  a  writ  of  covenant  against  the  lessor,  to  recover 
the  term  (if  in  being)  and  damages,  in  case  the  ouster  was  committed  by 
the  lessor  himself:  or  if  the  term  was  expired,  or  the  ouster  was  com- 
fllittftdJ^aiitraugfiii  claiming  by  an  glder  title,  then  to  reojU^T  dgjiiflggs 
only. 

No  person  could  at  common  law  take  advantage  of  any  covenant  or 
condition,  except  such  as  wer£.  narli-es  or  privies  thereto :  and,  of  course, 
no  grantee  or  assignee  of  any  reversion  or  rent.  To  remedy  which,  the 
statute  32  Hen.  VIII.  c.  34,  gives  the  assignee  of  a  reversion  (after  notice 
of  such  assignment)  the  same  remedies  against  the  particular  tenant,  by 
entry  or  action,  for  waste  or  other  forfeitures,  non-payment  of  rent,  and 
non-performance  of  conditions,  covenants,  and  agreements,  as  the  assignor 
himself  might  have  had;  and  makes  him  equally  liable,  on  the  other 
hand,  for  acts  agreed  to  be  performed  by  the  assignor,  except  in  the  case 
of  warranty. 
PB0MI8K. 

3.    *A  promise  is  in  the  nature  of  a  verbal  covenant,  and  wants  noth- 
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ing  but  the  solemnity  of  writing  and  sealing  to  make  it  absolutely  the 
same.  If,  therefore,  it  be  to  do  any  explicit  act,  it  is  an  express  contract, 
u»  much  as  any  covenant;  and  the  breach  of  it  is  an  equal  injury. 
The  remedy,  indeed,  is  not  exactly  tlie  same :  since,  instead  of  an  action  of 
covenant,  there  only  lies  an  action  np^n  flip  f*ap  for  wlmt  is  caUed Jhe 
assumpsit  or  undertaking  of  jjie  defendant;  the  failure  of  performing 
Which  IS -the  wrong  or  injury  done  to  the  plaintiff,  the  damages  whereof  a 
jury  are  to  estimate  and  settle.  As  if  a  builder  promises,  undertakes,  or 
assumes  to  Caius  that  he  will  build  and  cover  his  house  within  a  time 
limited,  and  fails  to  do  it;  Caius  has  an  action  on  the  case  against  the 
builder,  for  this  breach  of  his  express  promise,  undertaking,  or  assumpsit; 
and  shall  recover  a  pecuniary  satisfaction  for  the  injury  sustained  by  such 
delay.  So  also  in  the  case  before  mentioned,  of  a  debt  by  simple  con- 
tract, if  the  debtor  promises  to  pay  it  and  does  not,  this  breach  of  promise 
entitles  the  creditor  to  his  action  on  the  case,  instead  of  being  driven  to 
an  action  of  debt.  Thus,  likewise,  a  promissory  not«,  or  note  of  hand  not 
under  seal,  to  pay  money  at  a  day  certain,  is  an  express  assumpsit;  and 
the  payee  at  common  law,  or  by  .custom  and  act  of  parliament  the  en- 
dorsee, may  recover  the  value  of  the  note  in  damages,  if  it  remains  unpaid. 
Some  agreements  indeed,  though  never  so  expressly 'made,  are  deemed  of 
so  important  a  nature  that  they  ought  not  to  rest  in  verbal  promise  only, 
which  cannot  be  proved  but  by  memory  (which  sometimes  will  induce  the 
perjury)  of  witnesses. 

To  prevent  which,  the  statute  of  frauds  and  perjuries,  29  Car.  II.  c.  3, 
enacts,  that  in  the  five  following  cases  no  verbal  promise  shall  be  suffic- 
ient to  ground  an  action  upon,  but  at  the  least  some  note  or  memorandum 
of  it  shall  be  made  in  writing  and  signed  by  the  party  to  be  charged  there- 
w ith :  1  r_Whjere  ^n-^^ecutor  or  administrator  promises  Xo  jaofifffiUliUg- 
ages  out  of  hjs^wn  estate.  2,  Where^a__man  undertak^^  to  Mnawft]-  fijjp  th^ 
debt,  default,  or  rnificarriage  of  anttther,  3,  ^here  any  agreement  is  made 
upon  CQJiBideratioii^  of  jaiaxtiSS^  **»  \kliere  any  contract  or  aale  is  maiie 
of  lands,  tenements,  or  hereditaments,  oj*  any  intereaJLtljL^r§^n.  5,  And 
lastly,  where  there  is  any  agreeuifiixt. tkat  is  not  to  be  perfpriaed  within  a 
year  from  the  makjn^hfi|Tpf,    In  all  these  cases  a  mere  verbal  assumjtsit 

js  void. 

A8  TO  IMPLIKD  C0NTBACT8. 

From  these  express  contracts  the  transition  is  easy  to  those  that  are 
only  implied  by  law :  which  are  such  as  reason  and  justice  dictate,  and 
which  therefore  the  law  presumes  that  every  man  has  contracted  to  per- 
form, and  upon  this  presumption  makes  him  answerable  to  such  persons 
as  suffer  by  his  non-performance. 

Of  this  nature  are,  first,  such  as  are  necessarily  implied  by  the  funda- 
mental constitution  of  government,  to  which  every  man  is  a  contracting 
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party.  And  thus  it  is  that  every  person  is  bound  and  hath  virtually  a'greed 
to  pay  such  particular  sums  of  money  as  are  charged  on  him  by  the  sen- 
tence, or  assessed  by  the  interpretation  of  the  law.  For  it  is  a  part  of  the 
original  contract,  entered  into  by  all  mankind  who  partake  the  benefits  of 
society,  to  submit  in  all  points  to  the  municipal  constitutions  and  local 
ordinances  of  that  state  of  which  each  individual  is  a  member.  Whatever 
therefore  the  laws  order  any  one  to  pay,  that  becomes  instantly  a  debt, 
which  he  hath  beforehand  contracted  to  discharge. 

PBKSUHPTIYR  C0NTBACT8  OR  ASRUXPSIT8. 

A  second  class  of  implied  contracts  are  sucli  as  do  not  arise  from  the 
express  determination  of  any  court,  or  the  positive  direction  of  any  statute ; 
but  from  natural  reason,  and  just  construction  of  law.  Which  class 
extends  to  all  presumptive  undertakings  or  assumpsits;  which  though 
never  perhaps  actually  made,  yet  constantly  arise  from  the  general  impli- 
cation and  intendment  of  the  courts  of  judicature,  that  every  man  hath 
engaged  to  perform  what  his  duty  or  justice  requires. 

j)>PjiKTy3i  MKKIIIT. 

1.  If  I  employ  a  person  to  transact  any  business  for  me,  or  perform 
any  work,  the  law  implies  that  I  undertook  or  assumed  to  pay  him  so 
much  as  his  labor  deserved.  And  if  I  neglect  to  make  him  amends,  he 
has  a  remedy  for  this  injury  by  bringing  his  action  on  the  case  upon  this 
implied  assumpsit;  wherein  he  is  at  liberty  to  suggest  that  I  promised  to 
pay  him  as  much  as  he  reasonably  deserved,  and  then  to  aver  that  his 
trouble  was  really  worth  such  a  particular  sum,  which  the  defendant  has 
omitted  to  pay.  But  this  valuation  of  his  trouble  is  submitted  to  the 
de^prminftHon  of  a  jury ;  who  will  assess  such  r  riux\  i"  dftrpqg^p  as  thgy 
think  h^  really  merited.     This  is  called  an  assumpsit  on  a  quantum  meruit. 

qUANTUH  TALRBAT. 

2.  There  is  also  an  implied  assumpsit  on  a  quantum  valebat,  which  is 
very  similar  to  the  former,  being  only  where  one  takes  up  goods  or  wares 
of  a  tradesman,  without  expressly  agreeing  for  the  price.  There  the  law 
concludes,  that  both  parties  did  intentionally  ag^ee  that  the  real  value  of 
the  goods  should  be  paid ;  and  an  action  on  the  case  may  be  brought 
accordingly,  if  the  vendee  refuses  to  pay  that  value. 

FOR  MONEY  HAD  AND  RKrRIVED. 

3.  A  third  species  of  implied  assumpsits  is  when  one  has  had  and 
received  money  belonging* to  another,  without  any  valuable  consideration 
given  on  the  receiver's  part ;  for  the  law  construes  this  to  be  money  had 
and  received  for  the  use  of  the  owner  only;  and  implies  that  the  person 
so  receiving  promised,  and  undertook,  to  account  for  it  to  the  true  pro- 
prietor. And,  if  he  unjustly  detains  it,  an  action  on  the  case  lies  against 
him  for  the  breach  of  such  implied  promise  and  undertaking ;  and  he  will 
be  made  to  repay  the  owner  in  damages,  ecjuivalent  to  what  he  has 
detained  in  violation  of  such  his  promise.    This  is  a  very  extensive  and 
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beneficial  remedy,  applicable  to  almost  very  case  where  the  defendant  has 
received  money  which  ex  sequo  et  bono  he  ought  to  refund.  It  lies  for 
money  paid  by  mistake,  or  on  a  consideration  which  happens  to  fail  or 
through  imposition,  extortion,  or  oppression,  or  where  any  undue  advan- 
tage is  taken  of  the  plaintiff's  situation. 

FOB  MONET  PAID  FOB  USE  OF  ANOTHKB. 

4.  Where  a  person  has  laid  out  and  expended  his  own  money  for  the 
use  of  another,  at  his  request,  the  law  implies  a  promise  of  payment,  and 
an  action  will  lie  on  this  aisumpsit. 

UPON  STATED  ACCOUNTS. 

5.  Likewise,  fifthly,  upon  a  stated  account  between  two  merchants  or 
other  persons,  the  law  implies*  that  he,  against  whom  the  balance  appears, 
has  engaged  to  pay  it  to  the-other :  though  there  be  not  any  actual  prom- 
ise. And  from  this  implication  it  is  frequent  for  actions  on  the  case  to  be 
brought,  declaring  that  the  plaintiff  and  defendant  had  settled  their 
accounts  together,  insimul  computaasentf  (which  gives  name  to  the  species 
of  assumpsit j)  and  that  the  defendant  engaged  to  pay  the  plaintiff  the  bal- 
ance, but  has  since  neglected  to  do  it.  But  if  no  account  has  been  mifde 
up,  then  the  legal  remedy  is  by  bringing  a  writ  of  account  de  compulo; 
commanding  the  defendant  to  render  a  just  account  to  the  plaintiff,  or 
show  the  court  good  cause  to  the  contrary.  In  this  action,  if  tlie  plaintiff 
succeeds,  there  are  two  judgments :  the  first  is,  that  the  defendant  do 
account  (quod  computet)  before  auditors  appointed  by  the  court;  and, 
when  such  account  is  finished,  then  the  second  judgment  is  that  he  do  pay 
the  plaintiff  so  much  as  he  is  found  in  arrear.  This  action,  by  the  old  com- 
mon law,  lay  only  against  the  parties  themselves,  and  not  their  executors ; 
because  matters  of  account  rested  solely  on  their  own  knowledge.  But 
this  defect,  after  many  fruitless  attempts  in  parliament,  was  at  last  rem- 
edied by  statute  4  Anne,  c.  16,  which  gave  an  action  of  account  against 
the  executors  and  administrators.  But,  however,  it  is  found  by  experi- 
ence, that  the  most  ready  and  effectual  way  to  settle  these  matters  of 

account  is  by  ^  bill   in  »  cnprf  nf  ggiii|Y    where  a  discpvpry  ^fifty  hp  l^>^dj>yi 

the  ^,ffrndiQ"*^'"  '^"^W  without  relying  merely  on  the  evidence  which  the 
plaintiff  may  be  able  to  produce. 

PEBFOBHANCE  OF  ONE'S  DUTY. 

6.  The  last  class  of  contracts,  implied  by  reason  and  construction  of  law 
arises  upon  this  supposition,  that  every  one  who  undertakes  any  office,  em- 
ployment, trust,  or  duty,  contracts  with  those  who  employ  or  intrust  him, 
to  perform  it  with  integrity,  diligence,  and  skill.  And,  if  by  his  want  of 
either  of  those  qualities  any  injury  accrues  to  individuals,  they  have  there- 
fore their  remedy  in  damages  by  a  special  action  on  the  case.  A  few  instances 
will  fully  illustrate  this  matter.  If  an  officer  of  the  public  is  guilty  of  neg- 
lect of  duty,  or  a  palpable  breach  of  it,  of  non-feasance  or  of  misfeasance : 
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if  the  sheriff  does  not  execute  a  writ  sent  to  him,  or  if  he  willfully  makes 
ft  false  return  thereof;  in  )>oth  these  cases  the  party  aggrieved  shall  have 
an  action  on  the  case  for  damages  to  be  assessed  by  a  jury.  If  a  sheriff  or 
gaoler  suffers  a  prisoner,  who  is  taken  upon  mesne  process,  (during  the 
pendency  of  a  suit,)  to  escape,  he  is  liable  to  an  action  on  (he  case.  But, 
if  after  judgment,  a  goaler  or  sheriff  permits  a  debtor  to  escape,  who  is 
charged  in  execution  for  a  certain  sum,  the  debt  immediately  becomes  his 
own,  and  he  is  compellable  by  action  of  debt,  being  for  a  sum  liquidated  and 
ascertained,  to  satisfy  the  creditor  his  whole  demand ;  "which  doctrine  is 
grounded  on  the  equity  of  the  statute  of  Westm.  2,  13  Edw.  I.  c.  11,  and 
1  Ric.  II.  c.  12.  An  advocate  or  attorney  that  betray  the  cause  of  their 
client,  or,  being  retained,  neglect  to  appear  at  the  trial,  by  which  the 
cause  miscarries,  are  liable  to  an  action  on  the  case  for  a  reparation  to 
their  injured  client.  There  is  also  in  law  always  an  implied  contract  with 
a  common  inn-keeper  to  secure  his  guest's  goods  in  his  inn ;  with  a  com- 
mon carrier,  or  bargemaster,  to  be  answerable  for  the  goods  he  carries ; 
with  a  common  farrier,  that  he  shoes  a  horse  well,  without  laming  him ; 
with  a  common  tailor,  or  other  workman,  that  he  performs  his  business  in 
a  workmanlike  manner;  in  which,  if  they  fail,  an  action  on  the  case  lies 
to  recover  damages  for  such  breach  of  their  general  undertaking.  But  if 
I  employ  a  person  to  transact  any  of  these  concerns,  whose  common  pro- 
fession and  business  it  is  not,  the  law  implies  no  such  general  undertak- 
ing; but,  in  order  to  charge  him  with  damages,  a  special  agreement  is 
required.  Also,  if  an  inn-keeper,  or  other  vi<^tualler,  hangs  out  a  sign  and 
opens  his  house  for  travellers,  it  is  an  implied  engagement  to  entertain  all 
persons  who  travel  that  way ;  and  upon  this  universal  assumpsit  an  action 
on  the  case  will  lie  against  him  for  damages  if  he,  without  good  reason  re- 
fuses to  admit  a  traveller.  If  any  one  cheats  me  with  false  cards  or  dice, 
or  b}'  false  weights  and  measures,  or  by  selling  me  one  commodity  for 
another,  an  action  on  the  case  also  lies  against  him  for  damages,  upon  the 
contract  which  the  law  always  implies,  tliat  every  transaction  is  fair  and 
honest. 

In  contracts,  likewise  for  sales,  it  is  constantly  understood  that  the 
seller  undertakes  that  the  commodity  he  sells  is  his  own;  and  if  it  proves 
otherwise,  an  action  on  the  case  lies  against  him,  to  exact  damages  for 
this  deceit.  In  contracts  for  provisions,  it  is  always  implied  that  they  are 
wh()jps(^^7e ;  and  if  they  be  not,  the  same  remedy  may  be  had.  Also  if  he, 
that  seileth  anything,  doth  upon  the  sale  warrant  it  to  be  good,  the  law 
annexes  a  tacit  contract  to  liis  warranty,  that  if  it  be  not  so,  he  shall  make 
compensation  to  the  buyer;  else  it  is  an  injury  to  good  faith,  for  which  an 
action  on  the  case  will  lie.  to  recover  damages.  The  warranty  must  be 
upon  the  sale;  for  if  it  be  made  after,  and  not  at,  the  time  of  the  sale,  it  is 
a  void  warranty :  for  it  is  then  made  without  any  consideration :  neither 
does  the  buyer  then  take  the  goods  upon  the  credit  of  the  vendor.  Also, 
the  warranty  can  only  reach  to  things  in  being  at  the  time  of  the  warranty 
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made,  and  not  to  things  infuturo.  But  if  the  vendor  knew  the  goods  to 
be  unsound,  and  had  used  any  art  to  disguise  them,  or  if  they  are  in  any 
shape  different  from  what  he  represents  them  to  be  to  tlie  buyer,  this 
artifice  shall  be  equivalent  to  an  express  warranty,  and  the  vendor  is  an- 
swerable for  their  goodness.  A  genelral  warranty  will  not  extend  to  guard 
a^^ainst  defects  that  are  plainly  and  obviously  the  object  of  one's  senses. 

ACTION  OF  DKCEIT. 

Besides  the  special  action  on  the  case,  there  is  also  a  peculiar  remedy, 
entitled  an  action  of  deceit;  to  give  damages  in  some  particular  cases  of 
fraud ;  and  pnncipally  where  one  man  does  anything  in  the  name  of 
another,  by  which  he  is  deceived  or  injured ;  as  if  one  brings  an  action  in 
another's  name,  and  then  suffers  a  nonsuit,  whereby  the  plaintiff  becomes 
liable  to  costs.  It  also  lies  in  the  cases  of  warranty  before  mentioned,  and 
other  personal  injuries  committed  contrary  to  good  faith  and  honesty. 
But  an  action  on  the  case,  for  damages,  in  nature  of  a  writ  of  deceit,  is  more 
usually  brought  upon  these  occasions. 
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CHAPTER  X. 


OF  INJURIES  TO  REAL  PROPERTY;  AND  FIRST  OF  DISPOSSESSION, 

OR  OUSTER  OF  THE  FREEHOLD. 


lor-ioB.    • 

DIVISION  or  REAL  INJURIES. 

Real  injuries,  then,  or  injuries  affecting  real  rights,  are*  principally 
six;  liJiuaifiXJ  2,  Trespass;  3,  Nuisance;  4,  Waste^;  5,  Subtraction : 
6,  I)isturban(!e. 

0U8TKR. 

Ouster,  or  dispossession,  is  a  wrong  or  injury  that  carries  with  it  the 
amotion  of  possession;  for  thereby  the  wrong-doer  gets  into  the  actual 
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occupation  of  the  land  or  hereditament,  and  obliges  liim  that  hath  a  right, 
to  seek  his  legal  remedy  in  order  to  gain  ^possession  and^lauuigeafor  the 
injury  guatainejj^.  And  such  ouster,  or  dispossession,  may  either  be  of  the 
'^eeholdf  qr  of  cha^*flf\  ♦•^fl^ 

0C8TKR  OF  FBEEHOLD— D1T1810N8. 

Ouster  of  freehold  is  effected  by  one  of  the  following  methods:  1, 
Abatement;  2,  Intrusion;  3,  Disseisin;  4,  Discontinuance;  5,  Deforce- 
ment. All  of  which,  in  their  order,  and  afterwards  their  respective  reme- 
dies, will  be  considered  in  the  present  chapter. 

ABATKlfE\T. 

1.  And  first,  an  abatement  is  where  a  person  dies  seised  of  an  inheri- 
tance, and  before  the  heir  or  devisee  enters,  a  stranger  who  has  no  right 
makes  entry  and  gets  possession  of  the  freehold.  This  entry  of  him  is 
called  an  abatement,  and  he  himself  is  denominated  an  abator.  It  is  to 
be  observed  that  this  expression  of  abating^  which  is  derived  from  the 
Frencli,  and  signifies  to  quash,  beat  down,  or  destroy,  is  used  by  our  law 
in  three  senses.  The  first,  which  seems  to  be  the  primitive  sense,  is  that  of 
abating  or  beating  down  a  nuisance,  in  wliich  case  it  clearly  signifies  to 
pull  it  down  and  level  it  with  the  ground.  The  second  signification  of 
abatement  is  that  of  abating  a  writ  or  action,  of  which  we  shall  say  more 
hereafter.  The  last  species  of  abatement  is  that  we  have  now  before  us ; 
which  is  a  figurative  expression,  to  denote  that  the  rightful  possession  or 
freehold  of  the  heir  or  devisee  is  overthrown  by  the  rude  intervention  of  a 
stranger. 

This  abatement  of  a  freehold  is  somewhat  similar  to  an  immediate 
occupancy  in  a  state  of  nature,  which  is  effected  by  taking  possession  of 
the  land  the  same  instant  that  the  prior  occupant  by  his  death  relinquishes 
it.  But  the  law  of  England  for  the  pres<*rvation  of  public  peace,  hath  pro- 
hibited as  far  as  possible  all  acquisitions  by  mere  occupancy,  and  hath  di- 
rected that  lands  on  the  deatli  of  the  present  possessor  shall  immediately 
either  vest  in  some  person  expressly  named  and  appointed  by  the  deceased 
as  his  devisee,  or,  on  default  of  such  appointment,  in  such  of  his  next  rela- 
tions as  the  law  hath  selected  and  pointed  out  as  his  natural  representa- 
tive or  heir.  Every  entry,  therefore,  of  a  mere  stranger  by  way  of 
intervention  between  the  ancestor  and  heir  or  person  next  entitled,  which 
keeps  the  heir  or  devisee  out  of  possession,  is  one  of  the  highest  injuries 
to  the  right  of  real  property. 

INTRUSION. 

The  second  species  of  injury  by  ouster,  or  amotion  of  possession  from 
the  freehold,  is  by  intrusion;  which  is  the  entry  of  a  stranger,  after  a  par- 
ticular estate  of  freehold  is  determined,  before  him  in  remainder  or  rever- 
sion. And  it  happens  where  a  tenant  for  term  of  life  dieth  seised  of  cer- 
tain lands  and  tenements,  and  a  stranger  entereth  thereon,  after  such 
death  of  tlie  tenant,  and  before  any  entry  of  him  in  remainder  or  rever- 
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sion.  This  entry  and  interposition  of  the  stranger  differ  from  an  abate- 
ment in  this:  that  an  abatement  is  always  to  the  prejudice  of  the  heir  or 
immediate  devisee;  an  intrusion  is  always  to  the  prejudice  of  him  in 
remainder  or  reversion.  An  intrusion  is  always  immediately  consequent 
upon  the  determination  of  a  particular  estate :  an  abatement  is  always  con- 
sequent upon  the  descent  or  devise  of  an  estate  in  fee-simple.  And  in 
either  case  the  injury  is  equally  great  to  him  whose  possession  is  defeat-ed 
by  this  unlawful  occupancy. 

DI88EI81N. 

3.  The  third  species  of  injury  by  ouster,  or  privation  of  the  freeliold, 
is  by  disseisin.  Disseisin  is  a  wrongful  putting  out  of  him  that  is  seised  of 
the  freehold.  Disseisin  may  be  effected  either  incorporeal  inheritances, 
or  incorporeal.  Disseisin  of  things  corporeal,  as  of  houses,  lands,  etc., 
must  be.  by  entry  and  actual  dispossession  of  the  freehold.  Disseisin 
of  incorporeal  hereditaments  cannot  be  an  actual  dispossession ;  for 
the  subject  itself  is  neitlier  capable  of  actual  bodily  possession,  or  dis- 
possession; but  it  depends  on  their  respective  natures,  and  various  kinds; 
being  in  general  nothing  more  than  a  disturbance  of  the  owner  in  the 
means  of  coming  at  or  enjoying  them. 

These  three  species  of  injury,  abatement j  intrusion^  and  disseisiny  are 
such  wherein  the  entry  of  the  tenant  ah  initio,  as  well  as  the  continuance 
of  his  possession  afterwards,  is  unlawful.  But  the  two  remaining  species 
are  where  the  entry  of  the  tenant  was  at  first  lawful,  but  the  wrong  con- 
sists in  the  detaining  of  possession  afterwards. 

DISCONTINUANCE. 

4.  Such  is,  fourthly,  the  injury  of  discontinuance;  which  happens  when 
he  who  hath  an  estate- tail  maketh  a  larger  estate  of  the  land  than  by  law 
he  is  entitled  to  do:  in  which  case  the  estate  is  good,  so  far  as  his  power 
extends  who  made  it,  but  no  further. 

DEFORCEMENT. 

5.  The  fifth  and  last  species  of  injuries  by  ouster  or  privation  of 
the  freehold,  is  that  of  deforcement.  This,  in  its  most  extensive  sense, 
is  a  mu(;h  larger  and  more  comprehensive  expression  than  any  of  the 
former:  it  then  signifying  the  holding  of  any  lands  or  tenements  to 
which  another  person  hath  a  right.  So  that  this  includes  as  well  an 
abatement,  an  intrusion,  a  disseisin,  or  a  discontinuance,  as  any  other 
species  of  wrong  whatsoever,  whereby  he  that  hath  right  to  the  freehold 
is  kept  out  of  possession.  But  as  contradistinguished  from  the  former,  it 
is  only  such  a  detainer  of  the  freehold  from  him  that  hath  the  right  of 
property,  but  never  had  any  possession  under  that  right,  as  falls  within 
none  of  the  injuries  which  we  have  before  explained. 

THE  BEHEDY— METHODS  OF  OBTAININO  IT. 

The  several  species  and  degrees  of  injury  by  ouster  being  thus  aacer- 
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tained  and  defined,  the  next  consideration  is  the  remedy;  which  is,  uni- 
versally, the  restitution  or  delivery  of  possession  to  the  right  owner:  and,  in 
some  cases,  damages  also  for  the  unjust  amotion.  The  methods  whereby 
these  remedies,  or  either  of  them,  may  be  obtained,  are  various. 

ENTBT. 

1.  The  first  is  that  extrajudicial  and  summary  one,  of  entry  by  the  legal 
owner,  when  anottier  person,  who  hath  no  right,  hath  previously  taken 
possession  of  lands  or  tenements.  In  this  case  the  party  entitled  may  make 
a  formal,  but  peaceable  entry  thereon,  declaring  that  thereby  he  takes 
possession;  which  notorious  act  of  ownership  is  equivalent  to  a  feodal  in- 
vestiture by  the  lord ;  or  he  may  enter  on  any  part  of  it  in  the  same  county, 
declaring  it  to  be  in  the  name  of  the  whole ;  but  if  it  lies  in  diflerent  coun- 
ties he  must  make  different  entries.  Also  if  there  be  tz£;o  disseisors,  the 
party  disseised  must  make  his  entry  on  both;  or  if  one  disseisor  has  con- 
veyed the  lands  witli  livery  to  two  distinct  feofl*ees,  entry  must  be  made  on 
both:  for  as  their  seisin  is  distinct,  so  also  must  be  the  act  which  divests 
that  seisin.  If  the  claimant  be  deterred  from  entering  by  menaces  or 
bodily  fear,  he  may  make  claim  as  near  to  the  estate  as  he  can,  with  the 
like  forms  and  solemnities ;  which  claim  is  in  force  only  for  a  year  and  a 
day.  And  this  claim,  if  it  be  repeated  once  in  the  space  of  pvery  year  and 
a  day,  has  the  sam«  effect  with)  and  in  all  respects  amounts  to,  a  legal 
entry.  Such  an  entry  gives  a  man  seisin,  or  puts  into  immediate  posses- 
sion him  that  hath  right  of  entry  on  the  estate,  and  thereby  makes  him 
complete  owner,  and  capable  of  conveying  it  from  himself  by  either 
descent  or  purchase. 

This  remedy  by  entry  takes  place  in  three  only  of  the  five  species  of 
ouster,  viz.,  abatement,  intrusion,  and  disseisin.  But,  upon  a  discontin- 
ance  or  deforcement,  the  owner  of  the  estate  cannot  enter,  but  is  driven  to 
his  action ;  for  herein,  the  original  entry  being  lawful,  and  thereby  an 
apparent  right  of  possession  being  gained,  the  law  will  not  suffer  that 
right  to  be  overthrown  by  the  mere  act  or  entry  of  the  claimant.  Yet  a 
man  may  enter  on  his  tenant  by  sufferance :  for  such  tenant  hath  no  free- 
hold, but  only  a  bare  possession:  which  may  be  defeated,  like  a  tenancy 
at  will,  by  the  mere  entry  of  the  owner. 

This  remedy  by  entry  must  be  pursued,  according  to  statute  5,  Ric.  II. » 
St.  1,  c.  8,  in  a  peaceable  and  easy  manner;  and  not  with  force  or  strong 
hand.  For,  if  one  turns  or  keeps  another  out  of  possession  forcibly,  this 
is  an  injury  of  both  a  civil  and  a  criminal  nature.  The  civil  is  remedied 
by  immediate  restitution ;  which  puts  the  antient  possesHor  in  statu  quo: 
the  criminal  injury,  or  public  wrong,  by  breach  of  the  king's  peace,  is  pun- 
ished by  fine  to  the  king.  For  by  the  statute  8  Hen.  VI.  c.  9,  upon  com- 
plaint made  to  any  justice  of  the  peace,  of  a  forcible  entry,  with  strong 
hand,  on  lands  or  tenements ;  or  a  forcible  detainer  after  a  peaceable  entry ; 
he  shall  try  the  truth  of  the  complaint  by  jury,  and,  upon  force  found, 
shall  restore  the  possession  to  the  party  so  put  out:  and  in  such  case,  or 
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if  an  alienation  be  made  to  defraud  the  possessor  of  his  riglit,  (whicli  is 
likewise  declared  to  be  absolutely  void,)  the  offender  shall  forfeit,  for  the 
force  found,  treble  damages  to  the  party  grieved,  and  make  fine  and  ran- 
som to  the  king.  But  this  does  not  extend  to  such  an  endeavour  to  keep 
possession  manu  Joriiy  after  three  years'  peaceable  enjoyment  of  either 
themselves,  their  ancestors,  or  those  under  whom  they^^im ;  by  a  sabse- 
quent  clause  of  the  same  statute,  enforced  by  statute  31  Eliz.  c.  11. 

WHKX  TIIKBK  IS  THK  APPARENT  BIGHT  OF  P08SKS810N. 

II.  Thus  far  of  remedies,  wlien  tenant  or  occupier  of  the  land  hath 
gained  only  a  mere  possession^  and  no  apparent  shadow  of  right.  Next 
follow  another  class,  which  are  in  use  where  the  title  of  the  tenant  or 
occupier  is  advanced  one  step  nearer  to  perfection ;  so  that  he  hath  in  him 
not  only  a  bare  possession,  which  ma^^  be  destroyed  by  a  bare  entry,  but 
also  an  apparent  right  of  possession^  which  cannot  be  removed  but  by 
orderly  course  of  law ;  in  the  process  of  which  it  must  be  shown,  that 
thougli  he  hath  at  present  possession,  and  therefore  hath  the  presumptive 
right,  yet  there  is  a  right  of  possession,  superior  to  his,  residing  in  him 
who  brings  the  action. 

These  remedies  are  either  by  writ  of  entry,  or  an  assize;  which  are 
actions  merely  possessory;  serving  only  to  regain  that  possession,  whereof 
the  demandant  (that  is,  he  who  sues  for  the  land)  or  his  ancestors  have 
been  unjustly  deprived  by  the  tenant  or  possessor  of  the  freehohl,  or  those 
under  whom  he  claims.  They  decide  nothing  with  respect  to  the  right  of 
properly;  only  restoring  the  demandant  to  that  state  of  situation,  in  which 
he  was  (or  by  law  ought  to  have  been)  before  the  dispossession  commit- 
ted. But  this  without  any  prejudice  to  the  right  of  ownership :  for,  if  the 
dispossessor  has  any  legal  claim,  he  may  afterwards  exert  it,  notwith- 
standing a  recovery  against  him  in  these  possessory  actions.  Only  the 
law  will  not  suffer  him  to  be  his  own  judge,  apd  either  take  or  maintain 
possession  of  the  lands,  until  he  hath  recovered  them  by  legal  means: 
rather  presuming  the  right  to  have  accompanied  the  antient  seisin,  than 
to  reside  in  one  wlio  had  no  such  evidence  in  his  favour. 

WRIT  OF  ENTBT. 

• 

1.    The  first  of  these  possessory  remedies  is  by  writ  of  entry;  which  is 
that  which  disproves  the  title  of  the  tenant  or  possessor,  bv  showing  the 
unlq^ful  mei^ns  by  which  he  entered  or  contLnues  possession.    Th e  wri t  is 
I  "(iir^cted  to  the  sheriff^  requiring  hhii  io  "command  the  tenant  of  the  land 

that  h*e  render  to  the  demandant  the  land  in  question,  which  he  claims  to 
be  his  right  of  inheritance;  and  into  which,  as  he  saith,  the  said  tenant 
had  not  entry  but  by  (or  after)  a  disseisin,  intrusion,  or  the  like,  made  to 
the  said  demandant,  within  the  time  limited  by  law  for  such  actions ;  or 
that  upon  refusal  he  do  appear  in  court  on  such  a  day,  to  show  wherefore 
he  hath  not  done  it.'*  This  is  the  original  process,  the  prBccipe  upon  which 
all  the  rest  of  the  suit  is  grounded :  wherein  it  appears,  that  the  tenant  is 
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required  either  to  deliver  seisin  of  the  lands,  or  to  show  cause  why  he  will 
not.  This  cause  may  be  either  a  denial  of  the  fact  of  having  entered  by 
or  under  such  means  as  are  suggested,  or  a  justification  of  his  entry  by 
reason  of  title  in  himself  or  in  those  under  whom  he  makes  claim :  where- 
upon the  possession  of  the  land  is  awarded  to  him  who  produces  the  clear- 
est right  to  possess  it. 

This  remedial,  instrument,  or  writ  of  entry,  is  applicable  to  all  the 
cases  of  ouster  before  mentioned,  except  that  of  discontinuance  by  tenant 
in  tail,  and  some  peculiar  species  of  deforcements.  But  in  general  the 
writ  of  entry  is  the  universal  remedy  to  recover  possession,  when  wrong- 
fully withheld  froni  the  owner. 

2.  As  a  writ  of  entry  is  a  real  action  which  disproves  the  title  of  the 
tenant  by  showing  the  unlawful  commencement  of  his  possession,  so  an 
assize  is  a  real  action  which  proves  the  title  of  the  demandant  merely  by 
showing  his  or  his  ancestor's  possession :  and  these  two  remedies  are  in 
all  other  respects  so  totally  alike  that  a  judgment  or  recovery  in  one  is  a 
bar  against  the  other;  so  that  when  a  man's  possession  is  once  established 
by  either  of  these  possessory  actions  it  can  never  be  disturbed  by  the 
same  antagonist  in  any  other  of  them. 

This  remedy  by  writ  of  assize,  is  only  applicable  to  two  species  of  in- 
jury by  ouster,  viz.,  abatementf  and  a  recent  or  novel  disseisin.  This  writ 
directs  the  sheriff  to  summon  a  jury  or  assize,  who  si i all  view  the  land  in 
juestion,  and  recognize  whether  'such  ancestor  was  seised  thereof  on  the 
dRvnf  hJH  ^Ipflth^  and  whether  Oie  demandant  be  the  next  heir:  soon 
after  which  the  judges  come  down  by  the  king's  commission  to  take  the 
recognition  of  assize:  when,  if  these  points  are  found  in  the  affirmative, 
the  law  immediately  transfers  the  possession  from  the  tenant  to  the 
demandant. 

LIMITATION  OP  THE  ACTION. 

In  all  these  possessory  actions  there  is  a  time  of  limitation  settled,  be- 
yond which  no  man  shall  avail  himself  of  the  possession  of  himself  or  his 
ancestors,  or  take  advantage  of  the  wrongful  possession  of  his  adver- 
sary. 

This  time  of  limitation  by  statute  was  successively  dated  from  parti- 
cular eras,  viz.,  from  the  return  of  king  John  from  Ireland,  and  from  the 
coronation,  etc.,  and  afterwards  by  limiting  a  certain  period,  as  fifty  years 
for  lands,  and  the  like  period  for  customary  and  prescriptive  rents,  suits, 
and  services,  and  enacting  that  no  person  should  bring  any  possessory 
action,  to  recover  possession  thereof  merely  upon  the  seisin,  or  disposses- 
sion of  his  ancestors,  beyond  such  certain  period.  And  all  writs,  ground- 
ed upon  the  possession  of  the  demandant  himself,  are  directed  to  be  sued 
out  within  thirty  years  after  the  disseisin  complained  of;  for  if  it  ])e  an 
older  date,  it  can  with  no  propriety  be  called  a  fresh,  recent,  or  novel  dis- 
seisin. 
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THE  BIOHT  OF  PBOPEBTY-THE  RKKEDT. 

III.  By  tliese  several  possessory  remedies  the  right  of  possession 
may  be  restored  to  him  that  is  unjustly  deprived  thereof.  But  the  right 
of  possession  (though  it  carries  with  it  a  strong  presumption)  is  not  always 
conclusive  evidence  of  the  right  of  property ^  which  may  still  subsist  in 
another  man.  For,  as  one  man  may  have  the  possession,  and  another  the 
right  of  possession,  which  is  recovered  by  these  possessory  actions ;  so  one 
man  may  have  the  right  of  possession,  and  so  not  be  liable  to  eviction  bj' 
any  possessory  action,  and  another  may  have  the  right  of  property,  which 
cannot  be  otherwise  asserted  than  by  the  great  and  fipal  remedy  of  a  writ 
of  rhiht^or  such  correspondent  writs  as  are  in  the  nature  of  a  writ  ol 
rlgnt. 

FOUR  CA8ES  DKHAKIDIFIG  A  REMEDY. 

This  happens  principally  in  four  cases:  1,  Upon  discontinuance  by 
the  alienation  of  the  tenant  in  tail :  whereby  he  who  had  the  right  of  pos- 
session hath  transferred  it  to  the  alienee;  and  therefore  his  issue,  or  those 
in  remainder  or  reversion,  shall  not  be  allowed  to  recover  by  virtue  of 
that  possession,  which  the  tenant  hath  so  voluntarily  transferred.  2,  3, 
In  case  of  judgment  given  against  either  party,  Whether  by  his  own  de- 
fault, or  upon  trial  of  tlie  merits,  in  any  possessory  action :  for  such  judg- 
ment, if  obtained  by  him  who  hath  not  the  true  ownersliip,  is  held  to  be  a 
species  of  deforcement;  which,  however,  binds  the  right  of  possession, 
and  sufTers  it  not  to  be  ever  again  disputed,  unless  the  right  of  property 
be  also  proved.  4,  In  case  the  demandant,  who  claims  the  right,  is  barred 
from  these  possessory  actions  by  length  of  time  and  the  statute  of  limita- 
tions before  mentioned;  for  an  undisturbed  possession  for  fifty  years  ought 
not  to  be  devested  by  any  thing  but  a  very  clear  proof  of  the  absolute 
right  of  property.  In  these  four  cases  the  law  applies  the  remedial  in- 
strument of  either  the  writ  of  right  itself,  or  such  other  writs  as  are  said 
to  be  of  the  same  nature. 


CHAPTER  XI. 


OF  DISPOSSESSION,  OR  OUSTER,  OF  CHATTELS  REAL. 


108-S08. 

Having  in  the  preceding  chapter  considered  with  some  attention  the 
several  species  of  injury  by  dispossession  or  ouster  of  the  freehold,  I  next 
consider  injuries  by  ouster  of  chattels  real;  that  is,  by  amoving  the  posses- 
sion of  the  tenant  from  an  estate  by  statute-merchant,  statute-staple,  re- 
cognizance in  the  nature  of  it,  or  elegit;  or  from  an  estate  for  years. 
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OUSTEB  FBOK  K8TATR  BT  STATUTE,  KTC. 

I.  Ouster,  or  amotion  of  possession,  from  est^ites  held  by  statute,  re- 
cognizance, or  elegit,  is  only  liable  to  happen  by  a  species  of  disseisin,  or 
turning  out  of  the  legal  proprietor,  before  his  estate  is  determined  by  rais- 
ing tlie  sum  for  which  it  is  given  him  in  pledge.  And  for  such  ouster, 
though  the  estate  be  merely  a  chattel  interest,  the  owner  shall  have  the 
same  remedy  as  for  an  injury  to  a  freehold ;  viz.,  by  assize  of  novel  dis- 
seisin, 

0C8TKB  FBOH  B8TATE  FOB  TKABS. 

II.  As  for  ouster,  or  amotion  of  possession,  from  an  estate  for  years; 
this  happens  only  by  a  like  kind  of  disseisin,  ejection,  or  turning  out,  of 
the  tenant  from  the  occupation  of  the  land  during  the  continuance  of  liis 
term.  For  this  injury  the  law^  has  provided  him  with  two  remedies,  ac- 
cording to  the  circumstances  and  situation  of  the  wrong-doer :  the  writ  of 
ejectione  firmie;  which  lies  against  any  one,  the  lessor,  reversioner,  remain- 
der man,  or  any  stranger,  who  is  himself  the  wrong-doer  and  has  commit- 
ted the  injury  complained  of;  and  the  writ  of  quare  ejecit  infra  terminum, 
which  lies  not  against  the  wrong-doer  or  ejector  himself,  but  his  feoifee  or 
other  person  claiming  under  him.  These  are  mixed  actions,  somewhat 
between  real  and  personal :  for  therein  are  tw*o  things  recovered,  as  well 
restitution  of  the  term  of  years,  as  damages  for  the  ouster  or  wrong. 

BJKITBENT. 

1.  A  writ  then  of  ejectione  Hrmas,  or  action  of  trespass  in  ejectment, 
lieth  where  lands  or  tenements  are  let  for  a  term  of  years ;  and  afterwards 
the  lessor,  reversioner,  remainder-man,  or  any  stranger,  doth  eject  or  oust 
tlie  lessee  of  his  term.  In  this  case  he  shall  have  his  writ  of  ejection  to 
call  the  defendant  to  answer  for  entering  on  the  lands  so  demised  to  the 
plaintiff  for  a  term  that  is  not  yet  expired,  and  ejected  him.  And  by  this 
writ  the  plaintiff  shall  recover  back  his  term,  or  the  remainder  of  it  with 
damages. 

Since  the  disuse  of  real  actions,  this  mixed  proceeding  is  become  the 
common  method  of  trying  the  title  to  lands  or  tenements. 

The  remedy  by  ejectment  is  in  its  original  an  action  brought  by  one 
who  hath  a  lease  for  years,  to  repair  the  injury  done  him  by  dispossession. 
In  order  therefore  to  convert  it  into  a  method  of  trying  titles  to  the  free- 
bold,  it  is  first  necessary  that  the  claimant  do  take  possession  of  the  lands, 
to  empower  him  to  constitute  a  lessee  for  years,  that  may  be  capable  of 
receiving  this  injury  of  dispossession.  For  it  would  be  an  offense,  called 
in  our  law  maintenance^  to  convey  a  title  to  another,  when  the  grantor  is 
not  in  possession  of  the  land.  When  therefore  a  person,  who  hath  right 
of  entry  into  lands,  determines  to  acquire  that  possession,  which  is  wrong- 
fully withheld  by  the  present  tenant,  he  makes  (as  by  law  he  may)  a  for- 
mal  entry  on  the  premigga;  and  being  ^"In  the  possession  of  the  soilTlie 
tberejupon  the  land,  seals  and  delivers  a  lease  for  years  to  some  third 
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person  or  lessee:  an<l,  having  thus  given  him  entry,  leaves  him  in  posses- 
sion of  the  premises.    Tliis  lessee  is  to  stay  upon  the  land  till  the  prior 
tenant,  or  he  who  hath  the  previous  possession,  enters  thereon  afresh  and 
ousts  him,  or  till  flftmft  other  person  (either  by  accident  or  by  agreement 
beforehand)  comes  upon  th^  lanci,  aiid  turnsjij^i-ftutnr  ejects  him.    For 
this  injury  the  lessee  is  entitled  to  his  action  of  ejectm^Tagainst  the  ten- 
ant, or  this  casual  ejector,  whichever  it  was  that  ousted  liim,  to  recover 
back  his  term  and  damages.    But  where  this  action  is  brought  against 
such  a  casual  ejector  as  is  before  mentioned,  and  not  against  the  very  ten- 
ant in  possession,  the  court  will  not  suffer  the  tenant  to  lose  his  possession 
without  any  opportunity  to  defend  it.     Wherefore  it  is  a  standing  rule, 
that  no  plaintiff  shall  proceed  in  ejectment  to  recover  land  against  a  casual 
ejector,  without  notice  giv^n  to  Hie  tenant  in  possessiop.  (if  any  there  be,) 
and  making  him  a  defendant  if  he  pleases.     And,  in  order  to  maintain  the 
ction,  the  plaintiff  must,  in  case  of  any  defense,  make  out  four  points 
before  the  court;  viz.,  titUy  lease,  entry,  and  ouster.  First,  he  must  show  a 
good  title  in  his  lessor,  which  brings  the  matter  of  right  entirely  before  the 
court ;  then,  that  tiie  lessor,  being  seized  or  possessed  by  virtue  of  such  title, 
did  make  him  the  lease  for  the  present  term ;   thirdly,  that  he,  the  lessee  or 
plaintiff,  did  enter  or  take  possession  in  consequence  of  such  lease ;  and 
then,  lastly,  that  the  defendant  ousted  or  ejected  him.     Whereupon  he 
shall  have  judgment  to  recover  his  term  and  damages;  and  shall,  in  con- 

"  rhich    Mift  Rt^yriff  ]«,    f,p^y^y,,^^  by 

delivering  him  the  undisturbed  and  peaceable  possession  of  his  term. 

As  much  trouble  and  formality  were  found  to  attend  the  actual  making 
of  the  lease,  entry,  and  ouster,  a  new  and  more  easy  method  of  trying  titles 
by  writ  of  ejectment,  where  there  is  any  actual  tenant  or  occupier  of  the 
premises  in  dispute,  was  invented  somewhat  more   than  a  century  ago. 
This  new  method  entirely  depends  upon  a  string  of  legal  fictions ;  no  actual 
lease  is  made,  no  actual  entry  by  the  plaintiff,  no  actual  ouster  by  the 
defendant;  but  all  are  merely  ideal,  for  the  sole  purpose  of  tr>'ing  the 
title.    To  this  end,  in  the  proceedings  a  lease  for  a  term  of  years  is  stated 
to  have  been  made,  by  him  who  claims  title,  to  the  plaintiff  who  brings 
the  action,  as  by  John  Rogers  to  Richard  Smith,  which  plaintiff  ought  to 
be  some  real  person,  and  not  merely  an  ideal  fictitious  one  who  hath  no 
existence,  as  is  frequently  though   unwarrantably  practised;   it  is  also 
stated  that  Smith  the  lessee  entered ;   and  that  the   defendant  William 
Stiles,  who  is  called  the  casual  ejector,  ousted  him ;   for  which  ouster  he 
brings  this  action.     As  soon  as  this  action  is  brought,  and  the  complaint 
fully  stated  in  the  declaration.  Stiles,  the  casual  ejector,  or  defendant 
sends  a  written    notice   to  the   tenant   in  possession  of  the    lands    as 
George  Saunders,  informing  him  of  the  action  brought  by  Richard  Smith 
and  transmitting  him  a  copy  of   the  dec^laration ;   withal  assuring  him 
that  he,  Stiles  the  defendant,  lias  no   title  at  aU  to  the  premises,  and 
shall  make  no  defense;  and  therefore  advising  the  tenant  to  appear  in 
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court  and  defend  his  own  title :  otherwise  he,  the  casual  ejector,  will  suffer 
judgment  id  be  had  against  him ;  and  thereby  the  actual  tenant,  Saunders, 
will  inevitably  be  turned  out  of  possession.  On  receipt  of  this  friendly 
caution,  if  the  tenant  in  possession  does  not  within  a  limited  time  apply 
to  the  court  to  be  admitted  a  defendant  in  the  stead  of  Stiles,  he  is  sup- 
posed to  have  no  right  at  all ;  and,  upon  judgment  being  had  against 
Stiles  the  casual  ejector,  Saunders  the  real  tenant  will  be  turned  out  of 
possession  by  the  sheriff. 

But,  if  the  tenant  in  possession  applies  to  be  made  a  defendant,  it  is 
allowed  him  upon  this  condition ;  that  he  enter  into  a  rule  of  court  to 
confess,  at  the  trial  of  the  cause,  three  of  the  four  requisites  for  the  main- 
tenance of  the  plaintiffs  action:  viz.,  the  lease  of  Rogers  the  lessor,  the 
entry  of  Smith  the  plaintiff,  and  his  ouster  by  Saunders  himself,  now  made 
the  defendant  instead  of  Stiles :  which  requisites  being  wliolly  fictitious, 
should  the  defendant  put  the  plaintiff  to  prove  them,  he  must  of  course 
be  non-suited  for  want  of  evidence ;  but  by  sucli  stipulated  confession  of 
lease f  entry ^  and  ouster y  the  trial  will  now  stand  upon  tlie  merits  of  the  title 
only.  Tliis  done,  the  declaration  is  altered  by  inserting  the  name  of  George 
Saunders  instead  of  William  Stiles,  and  the  cause  goes  down  to  trial  under 
the  name  of  Smith,  (the  plaintiff,)  on  the  demise  of  Rogers,  (the  lessor,) 
against  Saunders,  the  new  defendant.  And  therein  the  lessor  of  the  plain- 
tiff is  bound  to  make  out  a  clear  title ;  otherwise  his  fictitious  lessee  cannot 
obtain  judgment  to  have  possession  of  the  land  for  the  term  supposed  to 
be  granted.  But,  if  the  lessor  makes  out  his  title  in  a  satisfactory  manner, 
then  judgment  and  a  writ  of  possession  shall  go  for  Richard  Smith  the 
nominal  plaintiff*  who  by  this  trial  has  proved  the  right  of  John  Rogers, 
his  supposed  lessor.  But,  if  the  new  defendants,  whether  landlord  or 
tenant,  or  both,  after  entering  into  tlie  common  rule,  fail  to  appear  at  the 
trial,  and  to  confess  lease,  entry,  and  ouster,  the  plaintifi,  Smith,  must 
indeed  be  there  non-suited,  for  want  of  proving  those  requisites ;  but  judg- 
ment will  in  the  end  be  entered  against  the  casual  ejector  Stiles;  for  the 
condition  on  wliich  Saunders,  or  his  landlord,  was  admitted  a  defendant 
is  broken,  and  therefore  the  plaintiff  is  put  again  in  the  same  situation  as 
if  he  never  had  appeared  at  all,  the  consequence  of  which  (we  have  seen) 
would  have  been,  that  judgment  would  have  been  entered  for  the  plaintiff, 
and  the  sheriff,  by  virtue  of  a  writ  for  that  purpose,  would  have  turned  out 
Saunders,  and  delivered  possession  to  Smith.  The  same  process  therefore 
as  would  have  been  had,  provided  no  conditional  rule  had  been  ever  made, 
must  now  be  pursued  as  soon  as  the  condition  is  broken. 

The  damages  recovered  in  these  actions,  though  formerly  their  only 
intent,  a^e  now  usually  (since  the  title  has  been  considered  as  the  principal 
question)  very  small  and  inadequate,  amounting  commonly  to  one  shilling, 
or  some  other  trivial  sum.  In  order  therefore  to  complete  the  remedy 
when  the  possession  has  long  been  detained  from  him  that  hath  the  right 
to  it,  an  action  of  trespass  also  lies,  after  a  recovery  in  ejectment,  to  recover 
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the  mesne  profits  which  the  tenant  in  possession  has  wrongfully  received. 
Which  action  may  be  brought  in  the  name  of  either  the  nominal  plaintiff 
in  the  ejectment,  or  his  lessor,  against  the  tenant  in  possession,  whether 
he  be  made  party  to  the  ejectment  or  suffers  judgment  to  go  by  default. 
In  this  case  the  judgment  in  ejectment  is  conclusive  evidence  against  the 
defendant  for  all  profits  which  have  accrued  since  the  date  of  the  demise 
stated  in  the  former  declaration  of  the  plaintiff:  but  if  the  plaintiff  sues 
for  any  antecedent  profits  the  defendant  may  make  a  new  defence. 

Such  is  the  modern  way  of  obliquely  bringing  in  question  the  title 
to  lands  and  tenements,  in  order  to  try  it  in  this  collateral  manner ;  a 
method  which  is  now  universally  adopted  in  almost  every  case. 

But  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the  title  of  all 
estates ;  for  on  those  things  whereon  an  entry  cannot  in  fact  be  made,  no 
entry  shall  be  supposed  by  any  fiction  of  the  parties.  Therefore  an  eject- 
ment will  not  lie  of  an  advowson,  a  rent,  a  common,  or  other  incorporeal 
hereditament. 

WRIT  OF  ({UABE  EJK€IT  INFBA  TEBKINUM. 

2.  The  writ  of  quare  ejecit  infra  tenninum  lieth,  by  the  antient  law 
where  the  wrong-doer  or  ejector  is  not  himself  in  possession  of  the  lands, 
but  another  who  claims  under  him.  But  since  the  introduction  of  ficti- 
tious ousters,  whereby  the  title  may  be  tried  against  any  tenant  in  posses- 
sion, (by  what  means  soever  he  acquired  it,)  and  the  subsequent  recovery 
of  damages  by  action  of  trespass  for  mesne  profits,  this  action  is  fallen  into 
disuse. 


CHAPTER  XII. 

'OF  TRESPASS. 


TBESPA8»-1TOLAR6B8TMKANING, 

The  second  species  of  real  injuries,  or  wrongs  that  affect  a  man's  lands, 
tenements,  or  hereditaments,  is  that  of  trespass.    Trespass  in  its  largest 


and  most  extensive  sense,  "T"!^''"  °"Y  tirn"°fT — ftnn  O^'^^'j^^C*^  against  the 
law  of  nature,  oT'soctety;  of  of  the  country  in  which  we  live,  whether  it 
relates  to  a  man's  person  or  his  property. 

ITS  LIMITED 

But,  in  the  limited  and  confined  sense  in  which  we  are  at  present  to 
consider  it,  i tjai^aifi^  no  more  th^n  an  entrvLXu^-fmother  man's  ground 
without  a  lawful  authority,  ancTHoiug  some  damage,  however  inconsidera- 
ble, to  his  real  property.  The  law  of  England,  justly  considering  that  much 
inconvenience  may  happen  to  the^  awner  before  he  has  an  opportunity  to 
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forbid  the  entry,  has  treated  every  entry  upon  another's  lands  (unless  by 
the  owner's  leave,  or  in  some  very  particular  cases)  as  an  injury  or  wrong, 
for  satisfaction  of  whicli  an  action  of  trespass  will  lie ;  but  determines  the 
quantum  of  that  satisfaction,  by  considering  how  far  the  offence  was  will- 
ful or  inadvertent,  and  by  estimating  the  value  of  the  actual  damage  sus- 
tained. 

For  every  unwarrantable  entry  on  another's  soil  the  law  entitles  a  tres- 
pass by  breaking  hi$  close:  the  words  of  the  writ  of  trespass  commanding  the 
defendant  to  show  cause  quare  clausum  querentis  f regit.  For  every  man's 
land  is,  in  the  eye  of  the  law,  enclosed  and  set  apart  from  his  neighbor's. 
And  every  such  entry  or  breach  of  a  man's  close  carries  necessarily  along 
with  it  some  damage  or  other;  for,  if  no  other  special  loss  can  be  assigned, 
yet  still  the  words  of  the  writ  itself  specify  one  general  damage,  viz.,  the 
treading  down  and  bruising  his  herbage. 

One  must  have  a  property  (either  absolute  or  temporary)  in  the  soil, 
and  actual  possession  by  entry,  to  be  able  to  maintain  an  action  of  tres- 
pass ;  or,  at  least,  it  is  requisite  that  the  party  have  a  lease  and  posses- 
sion of  the  vesture  and  herbage  of  the  land.  But  before  entry  and  actual 
possession  one  cannot  maintain  an  action  of  trespass,  though  he  hath  the 
freehold  in  law.  Neither,  by  the  common  law,  in  case  of  an  intrusion  or 
deforcement,  could  the  party  kept  out  of  possession  sue  the  wrong-doer  by 
a  mode  of  redress  which  was  calculated  merely  for  injuries  committed 
against  the  land  while  in  the  possession  of  the  owner. 

A  man  is  answerable  for  not  only  his  own  trespass,  but  that  of  his  cat- 
tle also;  for,  if  by  his  negligent  keeping  they  stray  upon  the  land  of 
another,  (and  much  more  if  he  permits  or  drives  them  on,)  and  they  there 
tread  down  his  neighbor's  herbage  and  spoil  his  corn  or  his  trees,  tliis  is  a 
trespass  for  which  the  owner  nmst  answer  in  damages,  and  the  law  gives 
the  party  injured  a  double  remedy  in  this  case,  by  permitting  him  to  dis- 
train the  cattle  thus  damage-feasantj  or  doing^dAinage^  till  the  owner  shall 
make  him  satisfaction,  or  else  by  leavio^  him  to  the  common  remed;^in 
foro  cohTentiosOf  lly  action.  And  the  action  that  lies  in  either  of  these  cases 
of  trespass  committed  upon  another's  land,  either  by  a  man  himself  or  his 
cattle,  is  the  action  of  trespass  vi  et  armis. 

In  trespasses  of  a  permanent  nature,  where  the  injury  is  continually 
renewed,  (as  by  spoiling  or  consuming  the  herbage  with  the  defendant's 
cattle,)  the  declaration  may  allege  the  injury  to  have  been  committed  by 
continuation  from  one  given  day  to  another,  (which  is  called  laying  the 
action  with  a  continuando^  and  the  plaintiff  shall  not  be  compelled  to  bring 
separate  actions  for  every  day's  separate  otfence.  But  where  the  trespass 
is  by  one  or  several  acts,  each  of  which  terminates  in  itself,  and  being  once 
done  cannot  be  done  again,  it  cannot  be  laid  with  a  continuando;  yet  if 
there  be  repeated  acts  of  trespass  committed,  (as  cutting  down  a  certain 
number  of  trees,)  they  may  be  laid  to  be  done,  not  continually,  but  at 
divers  days  and  times  within  a  given  period. 
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WHEN  *°^3^*i'°  la  jITHTIFIABLE^ 

n  some  cases  trespass  is  justifiable,  or,  rather,  entry  qd  another's 

hind  or  house  shall  not  in  those  cases  be  accounted  trespass;  as  if  a  man 

(     conies  thither  to  de^n^^pd  or  pay  money  there  payable,  or  to  execute  in  a 

lejral  manner  the  process  of  the  law.    Also,  a  man  may  justify  entering 

'V^  'intnaTiimij^r  pttb^'^  lmi^g|>  without  the  loave  of  tii'^  OWher  hrst  specially 

ajikedThecause  when  a  man  professes  the  keeping  such  inn  or  public 

house  he  thereby  giyes  a  general  license  to  hd}*  person  to  enter  his  doors. 

y     So  a  landlord  may  justify  entpHrjg  tn  ^|jjnf,rafn  for  rant ;  a  commoner,  to 

^J.     iift^n^L-tn  hj^^Rf.tTo^v>jirnn"''"g  ^"  «»^»k^>'«  land;  and  a  reversioner,  lo 

5 


s'oejf  any  waste  be  committed  on  the  estate;  for  the  apparent  necessity  of 
the  thing. 

But  in  cases  where  a  man  misdemeans  himself  or  makes  an  ill  use  of 
the  authority  with  which  the  law  intrusts  him,  he  shall  be  accounted  a 
trespasser  ab  initio:  as  if  one  comes  into  a  tavern  and  will  not  go  out  ia  a 
reasonable  time, but  tarries  there  all  night  contrary  to  the  inclinations  of  the 
owner;  this  wrongful  act  shall  affect  and  have  relation  back,  even  to  his 
first  entry,  and  make  the  whole  a  trespass.  But  a  bare  non-feasance,  as 
not  paying  for  the  wine  he  calls  for,  will  not  make  him  a  trespasser;  for 
this  is  only  a  breach  of  contract,  for  which  the  taverner  shall  have  an 
action  of  debt  or  assumpsit  against  him.  So,  if  a  landlord  <listrained  for 
rent  and  wilfully  killed  the  distress,  this,  by  the  common  law,  made 
him  a  trespasser  ab  initio:  and  so,  indeed,  would  any  other  irregularity 
have  done,  till  the  statute  11  Geo.  II.  c.  19,  which  enacts  that  no  subse 
quent  irregularity  of  the  landlord  shall  make  his  first  entry  a  trespass ;  but 
the  party  injured  shall  have  a  special  action  of  trespass  or  on  the  case,  for 
the  real  specific  injury  sustained,  unless  tender  of  amends  hath  been  made. 
But  still  if  a  reversioner,  who  enters  on  pretence  of  seeing  waste,  breaks 
the  house,  or  stays  there  all  night;  or  if  the  commoner  who  comes  to  tend 
his  cattle  cuts  down  a  tree ;  in  these  and  similar  cases  the  law  judges  that 
he  entered  for  this  unlawful  purpose,  and  therefore,  as  the  act  which 
demonstrates  such  his- purpose  is  a  trespass,  he  shall  be  esteemed  a  tres- 
passer a6  i7iitio. 

A  man  may  also  justify  in  an  action  for  trespass,  on  account  of  the 
freehold  and  right  of  entry  being  in  himself;  and  this  defence  brings  the 
title  of  the  estate  in  question.  This  is  therefore  one  of  the  ways  devised, 
since  the  disuse  of  real  actions,  to  try  the  property  of  estates.  Though  it  is 
not  so  usual  as  that  by  ejectment,  because  that,  being  now  a  mixed  action, 
not  only  gives  damages  fur  the  ejection,  but  also  possession  of  the  land : 
whereas  in  trespass,  which  is  merely  a  personal  suit,  the  right  can  be  only 
ascertained,  but  no  possession  delivered;  nothing  being  recovered,  but 
damages  for  tUe  wrong  committed. 
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CHAPTER  XIII. 

t 

OF  NUISANCE. 

NUIHANCR— THE  KEANII^O— KINDS. 

A  thini  species  of  real  injuries  to  a  man's  lands  and  tenements,  is  by 
nuisance.  Nuisance,  or  annoyance,  signifies  any  thing  that  worketh  hurt, 
inconvenience,  or  damage.  And  nuisances  are  of  two  kinds:  public  or 
Qnmn^P^  pi^jHnn«'<>H,  which  aflfect  the  public,  and  are  an  annoyance  to  all  the 
king's  subjects :  for  which  reason  we  must  refer  them  to  the  class  of  pub- 
lic wrongs  or  crimes  and  misdemeanours :  and  private  nuisances,  which 
are  the  objects  of  our  present  consideration,  and  may  be  denned,  anything 
done  to  the  hurt  or  annoyance  of  the  lands,  tenements,  or  hereditaments 
of  another. 

DIVISIONS. 

I.  In  discussing  the  several  kinds  of  nuisances,  we  will  conpider, 
first,  such  nuisances  as  may  affect  a  man's  corporeal  hereditaments,  and 
then  those  that  may  damage  such  as  are  incorporeal. 

NVI8ANCKS  AFFECTING  COKPOREAL  INHERITANCES— TO  DWELLINGS. 

1.  JjjTst,  as  io.corvoreal  inheritances.  If  a  man  builds  a  house  so 
cl^lfe  to  mine  that  his  roof  overhangs  my  roof  and  throws  the  water  off  his 
Toof  upon  mine,  this  is  a  nuisance,  for  which  an^atiottJsilLLLe.  Likewise 
,^  to  erect  a  Ijiouse  orjitjier  building  so  .near  to  .jjuncthat  _it^  obatrucrts  my 
p  I  >i  £"^^SHy^^^l?l  "'iA  wijidoa'S,  is  a  nuisance  of  a  similar  nature.  But  in  this 
fth  latter  case  it  is  necessary  that  the  windows  Ue.«Ji^/«'i^  that  is,  have  sub- 
sisted there  a  long  time  without  jnterruptjon ;  otherwise  there  is  no  injury 
done.  For  he  hath  as  much  right  to  build  a  new  edifice  upon  his  ground 
as  I  have  upon  mine ;  since  every  man  may  erect  what  he  pleases  upon 
the  upright  or  perpendicular  of  his  own  soil,  so  as  not  to  prejudice  what 
has  long  been  enjoyed  by  another;  and  it  was  my  folly  to  build  so  near 
another's  ground.  Also  if  a  person  keeps  his  hogs,  or  other  noisome  ani- 
mals, so  near  the  house  of  another  that  the  stench  of  them  incommodes 
him  and  makes  the  air  unwholesome,  this  is  an  injurious  nuisance,  as  it 
tends  to  deprive  him  of  the  use  and  benefit  of  his  house.  A  like  injury  is, 
if  one's  neighbor  sets  up  and  exercises  an  offensive  trade ;  as  a  tanner's, 
a  tallow-chandler's,  or  the  like ;  for  though  these  are  lawful  and  necessary 
trades,  yet  they  should  be  exercised  in  remote  places;  for  the  rule  is, 
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* 
'*  sic  utere  tuOj  ut  alienum  non  Isedaa:*^  this  therefore  is  an  actionable  nui- 
sance. So  that  the  nuisances  which  affect  a  man's  dwelling  may  be 
reduced  to  these  three:  1,  Overhanging? it ;  2,  Stopping  antient  lights; 
and  3,  Corrupting  the  air  with  noisome  smells.  But  depriving  one  of  a 
mere  matter  of  pleasure,  as  of  a  fine  prospect  by  building  a  wall,  or  the 
like :  this,  as  it  abridges  nothing  really  convenient  or  necessary,  is  no 
injury  to  the  sufferer,  and  is  therefore  not  an  actionable  nuisance. 

* 

NUISANCES  TO  LANDS,  ETC. 

As  to  nuisance  to  one's  lands:  if  one  erects  a  smelting  house  for  lead 
so  near  the  land  of  another,  that  the  vapor  and  smoke  kill  his  corn  and 
grass,  and  damage  his  cattle  therein,  this  is  held  to  be  a  nuisance.  And 
by  consequence  it  follows,  that  if  one  does  any  other  act,  in  itself  lawful, 
which  yet  being  done  in  that  place  necessarily  tends  to  the  damage  of  an- 
other's property,  it  is  a  nuisance :  for  it  is  incumbent  on  him  to  find  some 
other  place  to  do  that  act,  where  it  will  be  less  offensive.  So  also  if  my 
neighbor  ought  to  scour  a  ditch,  and  does  not,  whereby  my  land  is  over- 
flowed, this  is  an  actionable  nuisance. 

With  regard  to  other  corporeal  hereditaments :  it  is  a  nuisance  to  stop 
or  divert  water  that  uses*  to  run  to  another's  meadow  or  mill ;  to  corrupt 
or  poison  a  water-course,  by  erecting  a  dye-house  or  a  lime-pit  for  the  use 
of  trade,  in  the  upper  part  of  the  stream ;  or,  in  short,  to  do  any  act 
therein  that  in  its  consequences  must  necessarily  tend  to  the  prejudice  of 
one's  neighbor. 

NUISANCES  AFFECTING  INCORPOREAL  HEREDITAMENTS. 

2.  As  to  incorporeal  hereditaments,  the  law  carries  itself  witli  the 
same  equity.  If  I  have  a  way,  annexed  to  my  estate,  across  another's 
land,  and  he  obstructs  me  in  the  use  of  it,  either  by  totally  stopping  it,  or 
putting  logs  acrossfit,  or  ploughing  over  it,  it  is  a  nuisance :  for  in  the  first 
case  I  cannot  enjoy  my  right  at  all,  and  in  tlie  latter  I  cannot  enjoy  it  so 
commodiously  as  I  ought. 

PURLIC  NUISANCES-THE  REMEDY. 

II.  Let  us  next  attend  to  the  remedies  which  the  law  has  given  for 
this  injury  of  nuisance.  And  here  I  must  premise  that  the  law  gives  no 
private  remedy  for  any  thing  but  a  private  wrong.  Tlierefore  no  action  lies 
for  a  public  or  common  nuisance,  h\\t_Aix,Aildictm('nt  only;  because,  the 
damage  being  common  to  all  the  king's  subjects,  no  one  can  assign  his 
particular  proportion  of  it.  For  this  reason,  no  person,  natural  or  cor- 
porate, can  have  an  action  for  a  public  nuisance,  or  punish  it;  but  only 
the  king  in  his  public  capacity  of  supreme  governor.  Yet  this  rule  admits 
of  one  exception,  where  a  private  person  suffers  some  extraordinary  dam- 
age, beyond  the  rest  of  the  king's  subjects,  by  a  public  nuisance,  in  which 
case  he  shall  have  a  private  satisfaction  by  action.  As  if,  by  means  of  a 
ditch  dug  across  the  public  way,  which  is  a  common  nuisance,  a  man  or 
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hiB  horse  suffer  any  injury  by  falling  therein ;  there,  for  this  particular 
dama$;e,  which  is  not  common  to  others,  the  party  shall  have  his  action. 
Also,  if  a  man  hath  abated  or  removed  a  nuisance  which  offended  him,  in 
this  case  he  is  entitled  to  no  action.  For  he  had  choice  of  two  remedies : 
either  without  suit,  by  abating  it  himself  by  his  own  mere  act  and  author- 
ity, or  by  suit,  in  which  he  may  both  recover  damages  and  remove  it  by 
the  aid  of  the  law ;  but,  having  made  his  election  of  one  remedy,  he  is 
totally  precluded  from  the  other. 

BE1IBD1K8  BT  SUIT. 

The  remedies  by  suit  are,  1,  By  actiononj^g^cos^  for  damages,  in 
which  the  party  injured  shall  only  recover  a,  satisfaction  for  th^infurv 
sustained,  but  cannot  thereby  remove  the  nuisance.  Indeed,  every  con- 
tmuance  of  a  nuisance  is  held  to  be  a  fresh  one ;  and  therefore  a  fresh 
action  will  lie^  and  verv  <exeDiplarv  d^mageg  ^ilLP^Sl^Stily  be_giYfiU*jjL 
after  one  verdict  against  him,  the  defendant  has  the  hardiness  to  con- 
tinue it. 

ACTION  ON  THE  CASE  FOR  DAHA6KS. 

The  founders  of  the  law  of  England  have  provided  two  other  actions : 
the  asgize  of  nuisanc^  and  the  writ  of  quod  permittatprosternere;  which  not 
only  give  the  plaintiff  satisfaction  for  his  injury  past,  but  also  strike  at 
the  root  and  remove  the  cause  itself,  the  nuisance  that  occasioned  the  injury. 
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aa3-s30.  * 

WASTE— DEFINITION—KINDS. 

The  fourth  species  of  injury,  that  may  be  offered  to  one*s  real  prop- 
erty, is  by  waste  or  destruction  in  lands  and  tenements.  Waste  is  a  spoil 
and  destruction  of  the  estate,  either  in  houses,  woods,  or  lands ;  by  demol- 
ishing not'the  temporary  profits  only,  but  the  very  substance  of  the  thing; 
thereby  rendering  it  wild  and  desolate ;  waste,  is  either  voluntary,  or  per- 
missive ;  the  one  by  an  actual  and  designed  demolition  of  the  lands,  woods, 
and  houses;  the  other  arising  from  mere  negligence,  and  want  of  sufficient 
care  in  reparations,  fences,  and  the  like. 

WHO  HAT  BE  INJUBKD  BY  WASTE. 

I.  The  persons  who  may  be  injured  b/  waste  are  such  as  have  some 
interest  in  the  estate  wasted. 

One  species  of  interest  which  is  injured  by  waste  is  that  of  a  person 
who  has  a  right  of  common  in  the  place  wasted ;  especially  if  it  be  com- 
mon of  estovers f  or  a  right  of  cutting  and  carrying  away  wood  for  house- 
bote, plougli-bote,  etc. 
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But  the  most  usual  and  important  interest,  that  is  hurt  by  this  com- 
mission of  waste,  is  that  of  him  who  hath  the  remainder  or  reversion  of 
the  inheritance,  after  a  particular  estate  for  life  or  years  in  being.  Here, 
if  the  particular  tenant,  (be  it  the  tenant  in  dower  or  by  curtesy,  who  was 
answerable  for  waste  at  the  common  law,  or  the  lessee  for  life  or  years,) 
commits  or  suffers  any  waste,  it  is  a  manifest  injury  to  him  that  has  the 
inheritance,  as  it  tends  to  mangle  and  dismember  it  of  its  most  desirable 
incidents  and  ornaments,  among  which  timber  and  houses  may  justly  be 
reckoned  the  principal.  To  him  therefore  in  remainder  and  reversion,  to 
whom  the  inheritance  appertains  in  expectancy,  the  law  hath  given  an 
adequate  remedy.  For  he,  who  hatli  the  remainder /or  life  only,  is  not 
entitled  to  sue  for  waste ;  since  his  interest  may  never  perhaps  come  into 
possession,  and  then  he  hath  suffered  no  injury. 

KINDS  OF  BEMKDY. 

II.  The  redress  for  this  injury  of  waste  is  of  two  kinds;  preventive 
and  corrective :  the  former  of  which  is  by  writ  oijestrepement,  the  latter  by 
that  of  waste. 

WRIT  OF  E8TRKPEMEXT. 

1.  EstrepeiiifixvMs  an  old  French  word,^gnifying  the  same  asjwaste 
or  extitp^tion :  and  jhe  "^'vM  oi^strepement  lay  at  the  common  law,  after 
judgment  pbtained_ia_aiiy._action  real^  and  before  posspRsion  wajLdelivered 

J2>'.t.he.fih.eriiE,  to  stop  any  waste  whijslr-the  vanquished  party^nnght  be 
lenipted  to  commit  in  lands  which  were  det^niined'to  be  no  longer  his. 

,  ^ut  as  in  vome  cases  the  demandant  may  be  justly  apprehensive  that  the 
tenant  may  make  waste  or  estrepement  pending  the  suit,  well  knowing  the 
weakness  of  his  title,  therefore  the  statute  of  Glocester  gave  another  writ 
of  estrepement  pendente  placito,  commanding  the  sheriff  firmly  to  inhibit 
the  tenant  ^^nefaciat  vastum  vel  estrepernenlum  pendente  placito  dicto  in- 
discusso.*^ 

Besides  this  preventive  redress  at  common  law,  the  courjs  of  equity, 
upon  bill  exhibited  therein,  complaining  of.  waste  and  destruction,  wnll 
grant  uii  jnjunction  in  order  to  stiiy  wiiste,  until  the  defendant  shall  have 
put  in  his  answer,  and  the  court  shall  thereupon  make  further  order. 
Which  is  now  become  the  most  usual  way  of  preventing  waste. 

WRIT  OF  WASTE. 

2.  A  writ  of  waste  is  also  an  action,  partly  founded  upon  the  common 
law,  and  partly  upon  the  statute  of  Glocester;  and  may  be  brought  by 
him  who  hath  the  immediate  estate  of  inheritance  in  reversion  or  remain- 
der, against  the  tenant  for  yfe,  tenant  in  dower,  tenant  by  curtesy,  or 
tenant  for  years.  This  action  is  also  maintainable  in  pursuance  of  statute 
Westm.  2,  by  one  tenant  in  common  of  the  inheritance  against  another,  ^ 
who  makes  waste  in  the  estate  holden  in  .common.  The  equity  of  which 
statute  extends  to  join t-ten ants,  but  not  to  coparceners. 

This  action  of  waste  is  a  mixed  action ;  partly  real,  so  far  as  it  recovers 
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land ;  and  partly  personal,  so  far  as  it  recovers  damages.  For  it  is  brought 
for  both  tliose  purposes ;  and,  if  the  waste  be  proved,  the  plaintiff  shall 
recovef  tlie  thing  or  place  wasted,  and  also  treble  damages  by  the  statute 
of  Glocester. 

The  defendant  on  the  trial  may  give  in  evidence  anything  that  proves 
there  was  no  waste  committed,  as  that  the  destruction  happened  by  light- 
ning, tempest,  the  king's  enemies,  or  other  inevitable  accident.  But  it  is 
no  Hefence  to  say  that  a  stranger  did  the  waste,  for  against  him  the  plain- 
tiff hath  no  remedy,  though  the  defendant  is  entitled  to  sue  such  stranger 
in  an  action  of  trespass  vi  et  armis,  and  shall  recover  the  damages  he  has 
suffered  in  consequence  of  such  unlawful  act.  [The  reversioner  may  main- 
tain case  against  such  stranger.] 


CHAPTER  XV. 

OF  SUBTRACTION. 

a30-S36. 
DEFINITION. 

Subtraction,  which  is  the  fifth  species  of  injuries  affecting  a  man's 
real  property,  liappens  when  any  person  who  owes  any  suit,  duty,  custom, 
or  service  to  another  withdraws  or  neglects  to  perform  it.  It  differs  from 
a  disseisin,  in  that 4hi8  is  committed  without  any  denial  of  the  right,  con- 
sisting merely  of  non-performance. 

.  I.  Fealty,  suit  of  court,  and  rent  are  duties  and  services  usually 
issuing  and  arising  ratione  tenursSf  being  the  condition  upon  which  the 
antient  lords  granted  out  their  lands  to  their  feudatories. 

THK  BKXKDT. 

The  general  remedy  for  all  these  is  by  distress;  and  it  is  the  only 
remedy  at  the  common  law  for  the  two  first  of  them. 

A  distress  is  the  taking  of  beasts,  or  other  personal  property,  by  way 
of  pledge  to  enforce  the  performance  of  something  due  from  the  party  dis- 
trained upon.  And  for  the  most  part  it  is  provided  that  distresses  be 
reasonal^e  and  moderate ;  but  in  the  case  of  distress  for  fealty  or  suit  of 
court,  no  distress  can  be  unreasonable,  immoderate,  or  too  large,  for  this 
is  the  only  remedy  to  which  the  party  aggrieved  is  entitled,  and  therefore 
it  ought  to  be  such  as  is  sufHciently  compulsory. 

Among  other  remedies  for  subiraction  of  rents  or  services  is  action  of 
dehty  for  the  breach  of  this  express  contract.  This  is  the  most  usual  rem- 
edy when  recourse  is  had  to  any  action  at  all  for  the  recovery  of  pecuniary 
rents,  to  which  species  of  render  almost  all  free  services  are  now  reduced 
since  the  abolition  of  the  military  tenures. 
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CHAPTER  XVI. 

OF  DISTURBANCE. 

DEFINITION  AND  DIYISI0N8. 

The  sixth  and  last  species  of  real  injuries  is  that  of  disturbance;  which 
is  usually  a  wrong  done  to  some  incorporeal  hereditament,  by  hindering 
or  disquieting  the  owners  in  their  regular  and  lawful  enjoyment  of  it.  I 
shall  consider  Rye  sorts  of  this  injury :  viz  ,  1,  Disturbance  of  franchUes. 
2  Disturbance  of  common,  3,  Disturbance  of  ways,  4,  Disturbance  of 
tenure.    5,  Disturbance  of  patronage, 

DI8TDRBANCI:  OF  FRANCHISES. 

I.  Disturbance  oi  franchises  happens  when  a  man  has  the  franchise  of 
holding  a  court-leet,  of  keeping  a  fair  or  market,  of  free-warren,  of  taking 
toll,  of  seizing  waifs  or  estrays,  or  (in  short)  any  other  species  of  franchise 
whatsoever,  and  he  is  disturbed  or  incommoded  in  the  lawful  exercise 
thereof.  To  remedy  which,  as  the  law  has  given  no  other  writ,  he  is 
therefore  entitled  to  sue  for  damages  by  a  special  action  on  the  case;  or,  in 
case  of  toll,  may  take  a  distress  if  he  pleases. 

DISTURBANCE  OF  COHHON. 

II.  The  disturbance  of  common  comes  next  to  be  considered ;  where 
any  act  is  done,  by  which  the  right  of  another  to  his  common  Is  incom- 
moded or  diminished.  In  general  in  case  the  beasts  of  a  stranger,  or  the 
uncommonable  cattle  of  a  commoner,  be  found  upon  the  land,  the  lord  or 
any  of  the  commoners  may  distrain  them  damagS-feasant ;  or  the  commoner 
may  bring  an  action  on  the  case  to  recover  damages,  provided  the  injury 
done  be  anything  considerable ;  so  that  he  may  lay  his  action  with  u  per 
quodj  or  allege  that  thereby  he  was  deprived  of  his  common.  But  for  a 
trivial  trespass  the  commoner  has  no  action ;  but  the  lord  of  the  soil  only, 
for  the  entry  and  trespass  committed. 

Another  disturbance  of  common  is  by  surcharging  it;  or  putting  more 
cattle  therein  than  the  pasture  and  herbage  will  sustain,  or  the  party  hath 
a  right  to  do.  In  this  case  he  that  surcliarges  does  an  injury  to  the  rest  of 
the  owners  by  depriving  them  of  their  respective  portions,  or  at  least 
contracting  them  into  a  smaller  compass. 

The  usual  remedies,  for  surcharging  the  common,  are  either  by  distrain- 
ing so  many  of  the  beasts  as  are  above  the  number  allowed,  or  else  by  an 
action  of  trespass,  both  which  may  be  had  by  the  lord :  or  lastly,  by  a 
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special  action  on  tlie  case  for  damages :  in  which  any  commoner  may  be 
plaintiff. 

There  is  yet  another  disturbance  of  common,  when  the  owner  of  the 
land,  or  other  person,  so  encloses,  or  otherwise  obstructs  it  that  the  com- 
moner is  precluded  from  enjoying  the  benefit  to  which  he  is  by  law 
entitled. 

This  kind  of  disturbance  does  indeed  amount  to  a  disseisin,  and  if  the 
commoner  chooses  to  consider  it  in  that  light,  the  law  has  given  him  an 
assize  of  novel  disseiairif  against  the  lord,  to  recover  the  possession  of  his 
common.  Or  it  has  given  a  writ  of  quod  permittat,  against  any  stranger, 
as  well  as  the  owner  of  the  land,  in  case  of  such  a  disturbance  to  the 
plaintiff  as  amounts  to  a  total  deprivation  of  his  common ;  whereby  the 
defendant  shall  be  compelled  to  permit  the  plaintiff  to  enjoy  his  common 
as  he  ouglit.  But  if  the  commoner  does  not  choose  to  bring  a  real  action 
10  recover  seisin,  or  to  ivy  the  right,  he  may  (which  is  the  easier  and  more 
usual  way)  bring  an  action  on  the  case  for  his  damages,  instead  of  an 
assize  or  a  quod  permittat, 

D18TUBBANCE  OF  WATS. 

III.  The  third  species  of  disturbance,  that  of  ways,  is  very  similar  in 
its  nature  to  the  last ;  it  principally  liappening  when  a  person  who  hath  a 
right  to  a  way  over  another's  grounds,  by  grant  or  prescription,  is  ob- 
structed by  enclosures  or  other  obstacles,  or  by  ploughing  across  it ;  by 
which  means  he  cannot  enjoy  his  right  of  way,  or  at  least  not  in  so  com- 
modious  a  manner  as  he  might  have  done.  The  remedy,  therefore,  for 
these  disturbances  is  not  by  aasize  or  any  real  action,  but  by  the  universal 
remedy  of  action  on  the  case  to  recover  damages. 

DIKTUBBAXCE  OF  TRNVBE. 

IV.  The  fourth  species  of  disturbance  is  that  of  disturbance  of  tenure, 
or  breaking  of  that  connection  which  subsists  between  the  lord  and  his 
tenant,  and  to  which  the  law  pays  so  high  a  regard,  that  it  will  not  suffer 
it  to  be  wantonly  dis8olve<l  by  the  act  of  a  third  person.  The  law  gives 
the  lord  a  reparation  in  damages  against  the  offender  by  a  special  action 
on  the  case. 

DISTIIBBANCB  OF  PATBONAGE. 

V.  The  fifth  and  last  species  of  disturbance,  but  by  far  the  most  con- 
siderable, is  that  of  disturbance  of  patronage;  >|hich  is  a  hindrance  or 
obstruction  of  a  patron  to  present  his  clerk  to  a  benefice. 
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CHAPTER  XVII. 

OF.  INJURIES  PROCEEDING  FROM,  OR  AFFECTING  THE  CROWN. 

S04:-S7'0. 
CKOWN  INJURIES.    THE  LEADING  PRINCIPLE. 

I  proceed  now  to  inquire  into  the  mode  of  redressing  injuries  to  which 
the  crown  itself  is  a  party.  In  treating  therefore  of  these,  we  will  con- 
sider first  the  manner  of  redressing  those  wrongs  or  injuries  which  a  sub- 
ject may  suffer  from  the  crown,  and  then  of  redressing  those  which  the 
crown  may  receive  from  a  subject. 

I.  That  the  king  can  do  no  wrong,  is  a  necessary  and  fundamental 
principle  of  the  English  constitution ;  meaning  only,  as  has  formerly  been 
observed,  that,  in  the  first  place,  whatever  may  be  amiss  in  the  conduct 
of  public  affairs  is  not  charfirable  personally  on  the  king;  nor  is  he,  but 
his  ministers,  accountable  for  it  to  the  people;  and,  secondly,  that  the 
prerogative  of  the  crown  extends  not  to  do  any  injury :  for,  being  created 
for  the  benefit  of  the  people,  it  cannot  be  exerted  to  their  prejudice.  And, 
^s  it  presumes  that  to  know  of  any  injury  and  to  redress  it  are  inseparable 
in  the  royal  ^breast,  it  then  issues  as  of  course,  in  the  king's  own  name, 
his  orders  to  his  judges  to  do  justice  to  the  party  aggrieved. 

METHODS  OF  OBTAINING  REDRE88  FROM  THE  CROWN. 

The  common-law  methods  of  obtaining  possession  or  restitution  from 
the  crown,  of  either  real  or  personal  property,  are,  1,  By  petition  de  droit, 
or  petition  of  right.  2,  By  monstrans  de  droit ,  manifestation  or  plea  of 
right :  both  of  wliich  may  be  preferred  oi*  prosecuted  either  in  the  chan- 
cery or  exchequer. 

PEi:4;rioN  de  droit. 

The  former  is  of  use,  whore  the  king  is  in  full  possession  of  any  he- 
reditaments or  chattels,  and  the  petitioner  suggests  such  a  right  as  contro- 
verts tKe  title  of  the  crown,  grounded  on  facts  disclosed  in  the  petition 
itself;  in  which  case  he  must  be  careful  to  state  truly  the  whole  title  of 
the  crown,  otiierwise  the  petition  shall  abate ;  and  then,  upon  this  answer 
being  endorsed  or  underwritten  by  the  king,  soit  droit  fait  al  partie^  (let 
right  be  done  to  the  party,)  a  commission  shall  issue  to  inquire  of  the  truth 
of  tliis  suggestion :  after  the  return  of  which,  the  king*s  attorney  is  at  liberty 
to  plead  in  bar;  and  the  merits  shall  be  determined  upon  issue  or  demur- 
rer, as  in  suits  between  subject  and  subject. 
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MONSTRANS  DK  DROIT. 

But  where  th^  right  of  the  party,  as  well  as  the  right  of  the  crown,  ap- 
pears upon  record,  there  the  party  shall  have  monstrans  de  droit y  which  is 
putting  in  a  claim  of  right  grounded  on  facts  already  acknowledged  and 
established,  and  praying  the  judgment  of  the  court,  whether  upon  those  facts 
the  king  or  the  subject  hath  the  right. 

MKTH0D8  OF  OBTAINING  RKDRESH  OF  SUBJECT. 

II.  The  methods  of  redressing  such  injuries  as  the  crown  may  re- 
ceive from  the  subject  are : 

1.  By  such  usual  common-law  actions  as  are  consistent  with  the  royal 
prerogative  and  dignity. 

IN<{liE8T  OF  OFFICE. 

2.  By  inquisition,  or  inquest  of  office;  which  is  an  inquiry  made  by  the 
king's  officer,  his  sheriff,  coroner,  or  escheator,  virtute  officii,  or  by  writ  to 
them  senW  for  that  purpose,  or  by  commissioners  specially  appointed, 
concerning  any  matter  that  entitles  the  king  to  the  possession  of  lands  or 
tenements,  goods  or  chattels.  This  is  done  by  a  jury  of  no  determinate 
number,  being  either  twelve,  or  less,  or  more. 

These  inquests  of  office  were  devised  by  law,  as  an  authentic  means 
to  give  the  king  his  right  by  solemn  matter  of  record,  without  wWch  he, 
in  general,  can  neither  take  nor  part  from  anything. 

SCIRE  FACIA8  IN  CHANCERY. 

3.  Where  the  crown  hath  unadvisedly  granted  anything  by  letters- 
patent  which  ought  not  to  be  granted,  or  where  the  patentee  hath  done 
an  act  that  amounts  to  a  forfeiture  of  the  grant,  the  remedy  to  repeal  the 
patent  is  by  a  writ  of  scire  facias  in  chancery. 

INFORMATION. 

4.  An  in  formation  on  behalf  of  the  crown,  filed  in  the  exchequer  by 
the  king's  attorney-general,  is^  method  of  suit  for^recovering  money  or 
other  chattels,  or  for  obtaining  satisfaction  in  damages  for  any  personal 
wrong  committed  in  the  lands  or  other  possessions  of  the  crown.  It  is 
grounded  on  no  writ  under  seal,  but  merely  on  the  intimation  of  the  king's 
officer,  the  attorney-general,  who  **  gives  the  court  to  understand  and  be 
informed  of  "  the  matter  in  question:  upon  which  the  party  is  put  to 
answer,  and  trial  is  had,  as  in  suits  between  subject  and  subject.  The 
most  usual  informations  are  those  of  intt^u^ion  and  debt:  intrusion, /or  any 
trespass  committed  on  the  lands  of  the  crown,  as  by  entering  thereon  with- 
out title,  holding  over  after  a  lease  is  determined,  taking  the  profits,  cut- 
ting down  timber,  or  the  like ;  and  debt,  upon  any  contract  for  moneys 
due  to  the  king,  or  for  any  fo  rfeitures  due  to  the  crown  upon  the  breach  of  a 
penal  statute.  There  is  also  an  information  in  rem,  when  any  goods  are 
supposed  to  become  the  property  of  the  crown,  and  no  man  appears  to 
claim  them,  or  to  dispute  the  title  of  tlie  king.  Upon  such  seisure  an  infor- 
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mation  was  usually  filed  in  the  king's  exchequer,  and  thereupon  a  procla- 
mation was  made  for  the  owner  (if  any)  to  come  in  and  claim  the  effects  ; 
and  at  the  same  time  there  issued  a  commission  of  appraisement  to  value 
the  goods  in  the  officer's  hands;  after  the  return  of  which,  and  a  second 
proclamation  had,  if  no  claimaut  appeared,  the  goods  were  supposed  dere- 
lict, and  condemned  to  the  use  of  the  crown. 

quo  WARRANTO. 

5.  A  writ  of  quo  warranto  is  in  the  nature  of  a  writ  of  right  for  the 
king,  against  him  who  claims  or  usurps  any  office,  franchise,  or  liberty, 
to  inquire  by  what  authority  he  supports  his  claim,  in  order  to  determine 
the  right.  It  lies  also  in  case  of  non-user  or  long  neglect  of  a  franchise, 
or  mis-user  or  abuse  of  it;  being  a  writ  commanding  the  defendant  to 
show  by  what  w^arraut  he  exercises  such  a  franchise,  having  never 
had  any  grant  of  it,  or  having  forfeited  it  by  neglect  or  abuse.  And 
in  case  of  judgment  for  the  defendant,  he  shall  have  an  allowance  of  his 
franchise;  but  in  case  of  judgment  for  the  king,  for  that  the  party  is  en- 
titled to  no  such  franchise,  or  hath  disused  or  abused  it,  the  franchise  is 
either  seised  into  the  king's  hands,  to  be  granted  out  again  to  whom- 
ever he  shall  please ;  or,  if  it  be  not  such  a  franchise  as  may  subsist  in  the 
hands  of  the  crown,  there  is  merely  judgment  of  ouster,  to  turn  out  the 
party  who  usurped  it. 

The  judgment  on  a  writ  of  quo  warranto  (being  in  the  nature  of  a  writ 
of  right)  is  final  and  conclusive  even  against  the  crown.  Whicli,  together 
with  the  length  of  its  process,  probably  occasioned  that  disuse  into  which 
it  is  now  fallen,  and  introduced  a  more  modern  method  of  prosecution,  by 
information  filed  in  the  court  of  king's  bench  by  the  attorney-general,  in 
the  nature  of  a  writ  of  quo  warranto;  wherein  the  process  is  speedier,  and 
the  judgment  not  quite  so  decisive.  This  is  properly  a  criminal  method  of 
prosecution,  as  well  to  punish  tlie  usurper  by  a  fine  for  the  usurpation  of 
the  franchise,  as  to  oust  him,  or  seise  it  for  the  crown ;  but  hath  long  been 
applied  to  the  mere  purposes  of  trying  the  civil  right,  seising  the  fran- 
chise, or  ousting  the  wrongful  possessor;  the  fine  being  nominal  only.  * 

This  proceeding  is  however,  now  applied  to  the  decision  of  corporation 
disputes  between  party  and  party,  without  any  intervention  of  the  preroga- 
tive, by  virtue  of  the  statute  9  Anne,  c.  20,  which  permits  an  information  in 
nature  of  quo  warranto  to  be  brought  with  leave  of  the  court,  at  the  relation 
of  any  person  desiring  to  prosecute  the  same,  (who  is  then  styled  the 
relator,)  against  any  person  usurping,  intruding  into,  or  unlawfully  holding 
any  frachise  or  office  in  any  city,  borough,  or  town  corporate ;  provides  for 
its  speedy  determination ;  and  directs  that,  if  the  defendant  be  convicted, 
judgment  of  ouster  (as  well  as  a  fine)  may  be  given  against  him,  and  that 
the  relator  shall  pay  or  receive  costs  according  to  the  event  of  the  suit. 

MANDAMUS. 

6.  The  writ  of  mandamus  is  also  made,  by  the  same  statute  9  Anne, 
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c.  20)  a  most  full  and  effectual  remedy,  in  the  first  place,  for  refusal  of  ad- 
mission where  a  person  is  entitled  to  an  office  or  place  in  any  such  corpo- 
ration ;  and,  secondly,  for  wrongful  removal,  when  a  person  is  legally 
possessed.  These  are  injuries,  for  which  thouf^h  redress  for  the  party 
interested  may  be  had  by  assize,  or  other  means,  yet  as  the  franchises 
concern  the  public,  and  may  affect  the^ administration  of  justice,  this  pre- 
rogative writ  also  issues  from  the  court  of  king's  bench ;  commanding, 
upon  good  cause  shown  to  the  court,  the  party  complaining  to  be  admitted 
or  restored  to  his  office.  And  the  statute  requires,  that  a  return  be  im- 
mediately made  to  the  first  writ  of  mandamus;  which  return  may  be 
pleaded  to  or  traversed  by  tlie  prosecutor,  and  his  antagonist  may 
reply,  take  issue  or  demur,  and  the  same  proceedings  may  be  had,  as  if  an 
action  on  the  case  had  been  brought,  for  making  a  false  return ;  and,  after 
judcrment  obtained  for  the  prosecutor,  he  shall  have  a  peremptory'  writ  of 
mandamus  to  compel  his  admission  or  restitution;  which  letter  (in  case 
of  an  action)  is  .effected  by  a  writ  of  restitution.  So  that  now  the  writ  of 
mandamus,  in  cases  within  this  statute,  is  in  the  nature  of  an  action ; 
whereupon  the  party  applying  and  succeeding  may  be  entitled  to  costs,  in 
case  it  be  the  franchise  of  a  citizen,  burgess,  or  freeman ;  and  also,  in 
general,  a  writ  of  error  may  be  h^d  thereupon. 

This  writ  of  mandamus  may  also  be  issued,  in  pursuance  of  the  statute 
11  Geo.  I.  c.  4,  in  case  within  the  regular  time  no  election  shall  be  made 
of  the  mayor  or  other  chief  officer  of  any  city,  borougli,  or  town  corporate, 
or  (being  made)  it  shall  afterwards  become  void ;  requiring  the  electors  to 
proceed  to  election,  and  proper  courts  to  be  held  for  admitting  and  swear- 
ing in  the  magistrates  so  respectively  chosen. 
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OF  THE  PURSUIT  OF  REMEDIES  BY  ACTION ;   AND  FIRST  OF 

THE  ORIGINAL  WRIT. 

I  am  now  to  examine  the  manner  in  which  these  several  remedies  are 
pursued  and  applied  by  action  in  the  courts  of  common  law ;  to  which  T 
shall  afterwards  subjoin  a  brief  account,  of  the  proceedings  in  courts  of 
equity. 

What,  therefore,  the  student  may  expect  in  this  and  the  succeeding 
chapters  is,  an  account  of  the  methwl  of  proceeding  in  and  prosecuting  a 
suit  upon  any  of  the  personal  writs  we  have  before  spoken  of,  in  the  court 
of  common  pleas  at  Westminster,  that  being  the  court  originally  constituted 
for  the  prosecution  of  all  civil  actions. 
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PABTS  OF  A  SUIT. 

The  general,  therefore,  and  orderly  parts  of  a  suit  are  these:  1,  The 
original  writ;  2,  The  process;  3,  The  pleadings;  4,  The  issue  or  de- 
murrer; 5,  The  trial ;  6,  The  judgment,  and  its  incidents ;  7,  The  pro- 
ceeding in  nature  of  appeals ;    8,  The  execution. 

THK  ORIGINAL  WRIT. 

First,  then  of  the  original^  or  original  writ;  which  is  the  beginning  or 
foundation  of  the  suit.  When  a  person  hath  received  an  injury,  and  thinks^ 
it  worth  his  while  to  demand  a  satisfaction  for  it,  he  is  to  consider  with 
himself,  or  take  advice,  what  redress  the  law  has  given  for  that  injury ; 
and  thereupon  is  to  make  application  or  suit  to  the  crow^n,  the  fountain  of 
all  justice,  for  that  particular  specific  remedy  which  he  is  determined  or 
advised  to  pursue.  As  for  money  due  on  bond,  an  action  of  debt;  for  goods 
detained  without  force,  an  action  of  detinue  or  trover;  or,  if  taken  with 
force,  an  action  of  trespass  vi  et  armis;  or  to  try  the  title  of  lands,  a  writ  of 
entry,  or  action  of  trespass  in  ejectment;  or  for  any  consequential  injury 
received,  a  special  action  on  the  case.  To  this  end  he  is  to  sue  out,  or  pur- 
chase by  paying  the  stated  fees,  an  original,  or  original  writ,  from  the 
court  of  chancery^  which  is  the  officina  justitix,  the  shop  or  mint  of  justice, 
wherein  all  the  king's  writs  are  framed.  It  is  a  mandatory  letter  from  the 
A,'/  knTjrrjn  parchment,  sealed  with  his  great  seal,  and  directed  to  the  sheriff 
of  the  county  wherein  the  injury  is  committed,  or  supposed  so  to  be, 
requiring  him  to  command  the  wrong-doer  or  party  accused  either  to  do 
justice  to  the  complainant,  or  else  to  appear  in  court  and  answer  the  accu- 

m  against  him.  -  Whatever  the  sheriff  does  in  pursuance  of  this  writ, 
he  must  return  or  certify  to  the  couU  of  common  pleas,  together  with  the 
writ  itself,  which  is  the  foundation  of  the  jurisdiction  of  the  court,  being 
the  king's  warrtint  for  the  judges  to  proceed  to  the  determination  of  the 
cause. 

KINDS  OF  ORIGINALS. 

Original  writs  are  either  optional  or  peremptory;  or  in  the  language  of 
our  lawyers,  they  are  either  sl  precipe,  or  a  si  tefecerit  securum,  TJlfi  jarrr^ 
cipe  is  in  the  alt|^rnative,  commanding  the  defendant  to  do  the  thing 
*T^(iuire(I7  of  show  the  reason  wherefore  he  hath  not  done  it.  The  use  of 
this  writ  is  w^here  something  certain  is  demanded  by  the  plaintiff,  which 
it  is  incumbent  on  the  defendant  himself  to  perform ;  as  to  restore  the  pos- 
session of  land,  to  pay  a  certain  liquidated  debt,  to  perform  a  specific  cov- 
enant, to  render  an  account,  and  the  like :  in  all  which  cases  the  writ  is 
drawn  up  in  the  form  of  Apriecipe  or  command,  to  do  thus  or  show  cause  to 
the  contrary ;  giving  the  defendant  his  choice,  to  redress  the  injury  or 
stand  the  suit.  ^The  otlmc^aaficies  of  ciriginal  writs  is  called  a  sifecerit 
te  securum,  from  the  words  of  the  writ ;  which  directs  the  sheriff  to  cause  the 
defendant  to  appear  in  court,  without  any  option  given  him,  provided  the 
plaintiff  gives  the  sheriff  security  effectually  to  prosecute  his  claim.    This 
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writ  is  in  use  where  notliing  is  specifically  demanded ,  but  only  a  satisfac-^ 
tion  ill  general:  to  obtain  which,  and  minister  complete  redress,  the 
intervention  of  some  judicature  is  necessary.  Such  are  writs  of  trespass, 
or  on  the  case,  wherein  no  debt  or  other  specific  thing  is  sued  for  in  cer- 
tain, but  only  damages  to  be  assessed  by  a  jury.  For  this  end  tlie  <iefen- 
dant  is  immediately  called  upon  to  appear  in  court,  provided  the  plaiutitf 
gives  good  security  of  prosecuting  his  claim.  Both  species  of  writs  are 
tested^  or  witnessed  in  the  king's  own  name;  **  witness  ourselves  at  West- 
minster,'* or  wherever  the  chancery  may  be  held. 

The  security  here  spoken  of,  to  be  given  by  the  plaintiff  for  prosecuting 
his  claim,  is  common  to  both  writs,  though  it  gives  denomination  only  to 
the  latter.  The  whole  of  it  is  at  present  become  a  mere  matter  of  form ; 
and  John  Doe  and  Richard  Roe  are  always  returned  as  the  standing 
pledges  for  this  purpose. 

THE  KKTUBN. 

The  day  on  which  the  defendant  is  ordered  to  appear  in  court,  and  on 
which  the  sheriff  is  to  bring  in  the  writ  and  report  liow  far  he  has  obeyed, 
is  called  the  return  of  the  writ:  it  being  then  returned  by  him  to  the  king's 
justices  at  Westminster.  And  it  is  always  made  returnable  at  the  dis- 
tance of  at  least  fifteen  days  from  the  date  or  testey  that  the  defendant  may 
have  time  to  come  up  to  Westminster,  even  from  the  most  remote  parts  of 
the  kingdom ;  and  upon  some  day  in  one  of  the  four  terms,  in  which  the 
court  sits  for  the  despatch  of  business. 

APPRARANCE  nATS. 

There  me  in  each  of  these  terms  stated  days  called  days  in  hanky  dies 
in  banco:  that  is,  days  of  aj)pearance  in  the  court  of  common  bench.  They 
are  generally  at  the  distance  of  about  a  week  from  each  other,  and  have 
reference  to  some  festival  of  the  church.  On  some  one  of  these  days  in 
bank  all  original  writs  must  be  made  returnable ;  and  therefore  they  are 
generally  called  the  returns  of  that  term. 

And  thereon  the  court  sits  to  take  essoignSy  or,  excuses,  for  such  as 
do  not  appear  according  to  the  summons  of  the  writ :  wherefore  this  is 
usually  called  the  tssoign  day  of  the  term.  But  on  every  return-day  in 
the  term,  the  person  summonejd  has  three  days  of  grace,  beyond  the  day 
named  in  the  writ,  in  which  to  make  his  appearance ;  and  if  he  appears  on 
the  fourth  day  inclusive,  quarto  die  post,  it  is  sufficient. 
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CHAI»TER  XIX. 

OF  PROCESS. 

TW0JCINP8  OF  PBOCESg. 

The  next  step  for  carrying  on  the  suit,  after  suing  out  the  original,  is 
called  the  process;  heing  the  means  of  compelling  tlie  defendant  to  appear 
in  court.^  This  is  sometimes  called  original  process,  being  founded  upon 
the  original  writ;  and  also  to  distingish  it  from  mesne  or  intermediate  pro- 
cess, which  issues,  pending  the  suit,  upon  some  collateral  interlocutory 
matter ;  as  to  summon  juries,  w^itnesses,  and  the  like.  Mesne  process  is 
also  sometimes  put  in  contradistinction  to /na/ process,  or  process  of  ex^cu- 
lion;  and  then  it  signifies  all  such  process  as  intervenes  between  the 
beginning  and  the  end  of  a  suit.  '» 

ORIGINAL  PR0CKS8— SUMMONS. 

But  process,  as  we  are  now  to  consider  it,  is  the  method  taken  by  the  law 
to  compel  a  compliance  with  the  original  writ,  of  which  the  primary  step  is 
by  giving  the  party  notice  to  obey  it.  This  notice  is  given  upon  all  real 
praecipes,  and  also  upon  all  personal  writs  for  injuries  not  against  the  peace, 
by  summons,  which  is  a  warning  to  appear  in  court  at  the  return  of  the 
original  writ,  given  to  the  defendant  by  two  of  the  sheriflPs  messengers, 
called  summoners,  either  in  person  or  left  at  his  house  or  land. 

ATTACHMRNT. 

.  If  the  defendant  disobeys  this  verbal  monition,  the  next  process  is  by 
writ  of  attachment  or  pone,  so  called  from  words  of  the  writ.  This  is  a  writ 
not  issuing  out  of  chancery,  but  out  of  the  coyrt  of  common  pleas,  being 
grounded  on.the  non-appearance  of  the  defendant  at  the  return  of  the  orig- 
inal writ;  and  thereby  the  sheriff  is  commanded  to  attach  him,  by  taking. 
gage,  that  is,  certain  of  his  goods,  which  he  shall  forfeit  if  he  doth  not 
appear;  or  by  making  him  find  safe  pledges  or  sureties  who  shall  be 
amerced  in  case  of  his  non-appearance. 

DISTRINGAS. 

If,  after  attachment,  the  defendant  neglects  to  appear,  he  not  only  for- 
feits this  security,  but  is  moreover  to  be  further  compelled  by  writ  of 
distringas  or  distress  infinite;  which  is  a  subsequent  process  issuing  from 
the  court  of  common  pleas,  commanding  the  sheriff  to  distrain  the  defen- 
dant from  time  to  time,  and  continually  afterwards  by  taking  his  goods 
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and  the  profits  of  his  lands,  which  are  called  issueSf  and  which  by  the  com- 
mon law  he  forfeitsto  the  king  if  he  doth  not  appear. 

And  liere,  by  the  common  as  well  as  the  civil  law,  the  process  ended 
in  case  of  injuries  without  force;  the  defendant,  if  he  had  any  substance, 
being  gradually  stripped  of  it  all  by  repeated  distresses,  till  he  rAidered 
obedience  to  the  king's  writ;  and,  if  he  had  no  substance,  the  law  held 
him  incapable  of  making  satisfaction,  and  therefore  looked  upon  all 
further  process  as  nugatory.  ^ ^  •        •         ^         ^   y  JL/^^ 

CAPIAS  AD  BKMPONDENDUM.    ^TT  ^^^^CC^  it'"^^*'^^^^^-^]^  ^«^5^C^ 

But,  in  case  of  injury  accompanied  with  force,  the  law,  to  pjniwi  the 
breach  of  the  peace,  and  prevent  its  disturbance  for  the  future,  provided 
also  a  process  against  the  defendant's  person  in  case  he  neglected  to 
appear  upon  the  former  process  of  attachment,  or  had  no  substance 
whereby  to  be  attached ;  subjecting  his  body  to  imprisonment  by  the  writ 
of  capias  ad  respondendum.  But  this  immunity  of  the  defendant's  person, 
in  case  of  peaceable  though  fraudulent  injuries,  producing  great  contempt 
of  the  law  in  indigent  wrong-doers,  a  capias  was  also  allowed  to  arrest  the 
person,  in  actions  of  account ,  though  no  breach  of  the  peace  be  suggested, 
by  the  statute  of  Marlbridge.  This  practice  (through  custom  rather  than 
necessity,  and  for  saving  some  trouble  and  expense,  in  suing  out  a  special 
original  adapted  to  the  particular  injury)  still  continues  in  almost  all  cases, 
except  in  actions  of  debt ;  though  now,  by  virtue  of  the  statute  above  pited 
and  others,  a  capias  might  be  had  upon  almost  every  species  of  complaint. 

If, therefore,  the  defendant  being  summoned  or  attached  makes  default, 
and  neglects  to  appear :  or  if  the  sheriflf  returns  a  nihilf  or  that  the  defen- 
dant hath  nothing  whereby  he  may  be  summoned,  attached,  or  distrained ; 
the  capias  now  usually  issues :  being  a  writ  commanding  the  sheriff  to 
take  the  body  of  the  defendant  if  he  may  be  found  in  his  bailiwick  or  countv, 
and  him  safely  to  keep,  so  that  he  may  have  him  in  court  on  tne  day  ot  the 
return,  to  answer  to  the  plaintiff  of  a  plea  of  debt  or  trespass,  etc.,  as  the 
case  may  be.  This  writ,' and  all  others  subsequent  to  the  original«writ, 
not  issuing  out  of  chancery,  but  from  the  court  into  which  the  original  was 
returnable,  and  being  grounded  on  what  has  passed  in  that  court  in  conse- 
quence of  the  sherifPs  return,  are  called  judicial)  not  original  writs ;  they 
issue  under  the  private  seal  of  that  court,  and  not  under  the  great  seal 
of  England ;  and  are  tested,  not  in  the  king's  name,  but  in  that  of  the 
chief  (or,  if  there  be  no  chief,  of  the  senior)  justice  only.  And  these  sev- 
eral writs,  being  grounded  on  the  sheriff's  return,  must  respectively  bear 
date  the  same  day  on  which  the  writ  immediately  preceding  was  return- 
able. 

This  is  the  regular  and  ordinary  method  of  process.  But  it  is  now- 
usual  in  practice  to  sue  out  the  capias  in  the  first  instance,  upon  a  supposed 
return  of  the  sheriff.  And,  if  the  sheriff  cannot  find  the  defendant  in  his 
jurisdiction,  he  returns  that  he  is  not  found,  non  est  inventus,  in  his  baili- 
wick; whereupon  another  writ  issues,  called  a  testatum  capiat,  directed  to 
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the  sheriflf  of  the  county  where  the  defendant  is  supposed  to  reside,  recit- 
ing the  former  writ,  and  that  it  is  testified,  testatum  est,  that  the  defendant 
lurks  or  wanders  in  his  bailiwick, wherefore  he  is  commanded  to  take  him, 
as  in  the  former  capias.  But  here  also,  when  the  action  is  brought  in  one 
county  and  the  defendant  lives  in  another,  it  is  usual,  for  saving  trouble, 
time,  and  expense,  to  make  out  a  testatum  capias  at  the  first;  supposing 
not  only  an  original,  but  also  a  former  capias,  to  have  been  granted,  which 
in  fact  never  was.  And  this  fiction,  being  beneficial  to  all  parties,  is  read- 
ily acquiesced  in  and  is  now  become  the  settled  practice. 

AL1A8-PLURIK8,  ETC. 

But  where  a  defendant  absconds,  and  the  plaintiff  would  proceed  to 
an  outlawry  against  him,  an  original  writ  must  then  be  sued  out  regularly, 
and  after  that  a  capias.  And  if  the  sheriff  cannot  find  the  defendant  upon 
the  first  writ  of  capias,  and  return  a  non  est  inventus,  tliere  issues  out  an 
alias  writ,  and  after  that  a  plnries,  to  the  same  effect  as  the  former.  And, 
if  a  non  est  inventus  is  returned  upon  all  of  them,  then  a  writ  of  exigent,  or 
e.rigi  facias  may  be  sued  out,  which  requires  the  sheriff  to  cause  the  de- 
fendant to  be  proclaimed,  required,  or  exacted,  in  five  county  courts 
successively,  to  render  himself;  and  if  he  does,  then  to  take  him  as  in  a 
capias;  but  if  he  does  not  appear,  and  is  returned  quinto  exactus,  he  shall 
then  be  outlawed  by  the  coroners  of  the  county.  Also  by  statute  6  Hen. 
VIII.  c.  4,  and  31  Eliz.  c.  3,  whether  the  defendant  dwells  wkhin  the  same 
or  another  county  than  that  wherein  the  exigent  is  sued  out,  a  writ  of  proc- 
lamation shall  issue  out  at  the  same  time  with  the  exigent,  commanding 
the  sheriff  of  the  county,  wherein  the  defendant  dwells,  to  make  three 
proclamations  thereof  in  places  the  most  notorious,  and  most  likely  to 
come  to  his  knowledge,  a  month  before  the  outlawry  shall  take  place. 
Such  outlawry  is  putting  a  man  out  of  the  protection  of  the  law,  so  that  he 
is  incapable  to  bring  an  action  for  redress  of  injuries;  and  it  is  also 
attended  with  a  forfeiture  of  all  one's  goods  and  chattels  to  the  king.  If 
after  outlawry  the  defendant  appears  publicly,  he  may  be  arrested  by  a 
writ  of  capias  utlagatum,  and  committed  until  the  outlawry  be  reversed. 

Such  is  the  first  process  in  the  court  of  common  pleas. 

PK0CE88  OF  THE  KING*8  BENCH. 

In  the  hinges  bench  they  may  also  (and  frequently  do)  proceed  in  cer- 
tain causes,  particularly  in  actions  of  ejectment  and  trespass,  by  original 
writ,  with  attachment  and  capias  thereon ;  returnable  not  at  Westminster, 
where  the  common  pleas  are  now  fixed  inconsequence  of  magna  carta,  but 
**  nhicunque  fuerimus  in  Anglia,"  wheresoever  the  king  shall  then  be  in 
England ;  the  king's  bench  being  removable  into  any  part  of  England  at 
the  pleasure  and  discretion  of  the  crown.  But  the  more  usual  method  of 
proceeding  therein  is  without  any  original,  but  by  peculiar  species  of  pro- 
cess entitled  a  bill  of  Middlesex:  and  therefore  so  entitled,  because  the 
court  now  sits  in  that  county ;  for  if  it  sat  in  Kent,  it  would  then  be  a  bill  of  . 
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Kent.  The  bill  of  Middlesex  (which  was  formerly  always  founded  on  a 
plaint  of  trespass  g'war^  clausumf regit,  entered  on  the  records  of  the  court)  is 
a  kind  of  cap  ms,  directed  to  the  sheriff  of  that  county,  and  commanding 
him  to  take  the  defendant  and  have  him  before  our  lord  the  king  at  West- 
minster on  a  day  prefixed,  to  answer  to  the  plaintiff  of  a  plea  of  trespass. 

PB0CE88  IN  THE  EXCHEQUEB. 

In  the  exchequer  the  first  process  is  by  writ  of  quo  minus,  in  order  to 
give  the  court  a  jurisdiction  over  pleas  between  party  and  party.  In 
which  writ  the  plaintiff  is  alleged  to  be  the  king's  farmer  or  debtor,  and 
that  the  defendant  hath  done  him  the  injury  complained  of,  quo  minus 
sufficiens  existit,  by  which  he  is  the  less  able  to  pay  the  king  Ids  rent,  or 
debt.  And  upon  this  the  defendant  maybe  arrested  as  upon  acapias  from 
the  common  pleas. 

COXMON  AND  SPECIAL  BAIL. 

If  the  sheriff  has  found  the  defendant  upon  any  of  the  former  writs, 
the  capias,  latitat,  etc.,  he  was  antiently  obliged  to  take  him  into  custody, 
in  order  to  produce  him  in  court  upon  the  return,  however  small  and  min- 
ute the  cause  of  action  might  be.  But  when  the  summons  fell  into  disuse, 
and  the  capias  became  in  fact  the  first  process,  it  was  thought  hard  to 
imprison  a  man  for  a  contempt  which  was  only  supposed  :  and  therefore  in 
common  cases,  by  the  gradual  indulgence  of  the  courts,  the  sheriff  or 
proper  oflScer  can  now  only  personally  serve  the  defendant  with  a  copy  of 
the  writ  or  process,  and  with  notice  in  writing  to  appear  by  his  attorney  in 
court  to  defend  this  action ;  which  in  effect  reduces  it  to  a  mere  summons. 
And  if  the  defendant  thinks  proper  to  appear  upon  this  notice,  his  appear- 
ance is  recorded,  and  he  puts  in  sureties  for  his  future  attendance  and 
obedience ;  which  sureties  are  called  common  bail,  being  the  same  two 
imaginary  persons  that  were  pledges  for  the  plaintiff's  prosecution,  John 
Doe  and  Richard  Roe.  Or,  if  the  defendant  does  not  appear  upon  the  re- 
turn of  the  writ,  or  within  four  (or,  in  some  cases,  eight)  days  after,  the 
plaintiff  may  enter  an  appearance  for  him,  as  if  he  had  really  appeared; 
and  may  file  common  bail  in  the  defendant's  name,  and  proceed  thereupon 
as  if  the  defendant  had  done  it  himself. 

But  if  the  plaintiff  will  make  affidavit,  or  assert  upon  oath,  that  the 
cause  of  action  amounts  to  ten  pounds  or  upwards,  then  he  may  arrest  the 
defendant  and  make  him  put  in  substantial  sureties  for  his  appearance, 
called  special  bail. 

ABBK6T. 

An  arrest  must  be  by  corporal  seizing  or  touching  the  defendant's 
body,  after  which  the  bailiff  may  justify  breaking  open  the  house  in  which 
he  is  to  take  him  ;  otherwise  he  has  no  such  power,  but  must  wat<.'h  his 
opportunity  to  arrest  him  ;  for  every  man's  house  is  looked  upon  by  the 
law  to  be  his  castle  of  defence  and  asylum,  wherein  he  should  suffer  no 
violence.    Peers  of  the  realm,  members  of  parliament,  and  corporations, 
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are  privileged  from  arrests ;  and  of  course  from  outlawries.  And  against 
them  tlie  process  to  enforce  an  appearance  must- be  by  summons  and  dis- 
tress infinite,  instead  of  a  capias.  Also  clerks,  attorneys,  and  all  other 
persons  attending  the  courts  of  justice,  (for  attorneys,  being  officers  of  the 
court,  are  always  supposed  to  be  there  attending,)  are  not  liable  to  be  ar- 
rested by  the  ordinary  process  of  the  court,  but  must  be  sued  by  bill, 
(called  usually  a  hill  of  privilege  j)  as  being  personally  present  in  the  court. 
Suitors,  witnesses,  and  other  persons,  necessarily  attending  any  courts  of 
record  on  business,  are  not  to  be  arrested  during  their  actual  attendance, 
which  includes  their  necessary  coming  and  returning.  And  no  arrest  can 
be  made  in  the  king's  presence,  nor  within  the  verge  of  his  royal  palace, 
nor  in  any  place  where  the  kin&c's  justices  are  actually  sitting. ' 

BAIL  BOND. 

When  the  defendant  is  regularly  arrested  he  must  either  go  to  prison 
for  safe  custody,  or  put  in  special  bail  to  the  sheriff.  The  method  of  put- 
ting in  bail  to  the  sheriff  is  by  entering  into  a  bond  or  obligation,  with  one 
or  more  sureties,  not  fictitious  persons,  as  in  the  former  case  of  common 
bail,  but  real,  substantial,  responsible  bondsmen,  to  insure  the  defend- 
ant's appearance  at  the  return  of  the  writ;  which  obligation  is  called  the 
bail  bond.  The  sheriff,  if  he  pleases,  may  let  the  defendant  go  without 
any  sureties;  but  that  is  at  his  own  peril:  for,  after  once  taking  him,  the 
sheriff  is  bound  to  keep  him  safely,  so  as  to  be  forthcoming  in  court; 
otherwise  an  action  lies  against  him  for  an  escape.  But,  on  the  other 
hand,  he  is  obliged,  by  statute  23  Hen.  VI.  c.  10,  to  take  (if  it  be  tender- 
ed) a  sufficient  bail-bond ;  and  by  statute  12  Geo.  I.  c.  29,  the  sheriff  shall 
take  bail  for  no  other  sum  than  such  as  is  sworn  to  by  the  plaintiff  and 
endorsed  on  the  back  of  the  writ. 

APPEAKANCE.    BAIL  TO  THE  ACTION. 

Upon  the  return  of  the  writ,  or  within  four  days  after,' the  defendant 
must  appear  according  to  the  exigency  of  the  writ.  This  appearance  is 
effected  by  putting  in  and  justifying  bail  to  the  action;  which  is  commonly 
called  putting  in  bail  above.  If  this  be  not  done,  and  the  bail  that  were 
taken  by  the  sheriff  below  are  responsible  persons,  the  plaintiff  may  take 
an  assignment  from  the  sheriff  of  the  bail-bond  and  bring  an  action  there- 
upon against  the  sherifTs  bail.  But  if  the  bail  so  accepted  by  the  sheriff 
be  insolvent  persons,  the  plaintiff  may  proceed  against  the  sheriff  himself 
by  calling  upon  him,  first  to  return  the  writ,  (if  not  already  done,)  and 
afterwards  to  bring  in  the  body  of  the  defendant.  And,  if  the  sheriff  does 
not  then  cause  sufficient  bail  to  be  put  in  and  perfected  above,  he  will  him- 
self be  responsible  to  the  plaintiff.  . 

WHEN  SPECIAL  BAIL  18  EEi^UIKED,  AS  OF  COUBKE. 

Special  hail  is  required  (as  of  course)  only  upon  actions  of  debt,  or 
actions  on  the  case  in  trover  or  for  money  due,  w^here  the  plaintiff  can 
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swear  that  the  cause  of  action  amounts  to  ten  pounds :  but  in  actions 
where  the  damages  are  precarious,  being  to  be  assessed  ad  libitum  by  a 
jury,  as  in  actions  for  words,  ejectment,  or  trespass,  it  is  very  seldom  pos- 
sible for  a  plaintiff  to  swear  to  the  amount  of  his  cause  of  action ;  and 
therefore  no  special  bail  is  taken  thereon,  unless  by  a  judge's  order  or  the 
particular  directions  of  the  court,  in  some  peculiar  species  of  injuries,  as 
in  cases  of  mayhem  or  atrocious  battery ;  or  upon  such  special  circum- 
stances as  make  it  absolutely  necessary  that  the  defendant  should  be  kept 
within  the  reach  of  justice.  Also  in  actions  against  heirs,  executors,  and 
administrators,  for  debts  of  the  deceased,  special  bail  is  not  demandable ; 
for  the  action  is  not  so  properly  against  them  in  person,  as  against  the 
effects  of  the  deceased  in  their  possession.  But  special  bail  is  required 
even  of  them,  in  actions  for  a  devastavit,  or  wasting  the  goods  of  the  de- 
ceased ;  that  wrong  being  of  their  own  committing. 


CHAPTER  XX. 

OF  PLEADING. 

S03-314. 

Pleadings  are  the  mutual  altercations  between  the  plaintiff  and  de- 
fendant ;  which  at  present  are  set  down  and  delivered  into  the  proper 
office  in  writing,  though  formerly  they  were  usually  put  in  by  their  coun- 
sel ^grejcnug^  ox;  viva  voqej^  in  court,  and  then  minuted  down  by  the  chief 
clerks,  or  prothonotaries. 

PECLAKATlOy. 

The  first  of  these  is  the  declaration,  narratio,  or  count,  antiently  called 
the  tale;  in  which  the  plaintiff  seta  forth  his  cause  of  complaint  at  length  ; 
being,  indeed,  only  an  amplification^r  exposition  of  the  original  writ  upon 
which  his  action  is  founded,  with  the  additional  circumstances  of  time 
and  place,  when  and  where  the  injury  was  committed. 

In  local  actions,  where  possession  of  land  is  to  be  recovered,  or  dam- 
ages for  an  actual  trespass,  or  for  waste,  etc.,  affecting  land,  the  plaintiff 
must  lay  his  declaration  or  declare  his  injury  to  have  happened  in  tlie  very 
county  and  place  that  it  really  did  happen  in ;  but  in  transitory  actions, 
for  injuries  that  might  have  happened  anywhere,  as  debt,  detinue,  slan- 
der, and  the  like,  the  plaintiff  may  declare  in  what  county  he  pleases,  and 
then  the  trial  must  be  had  in  that  county  in  which  the  declaration  is  laid. 

It  is  generally  usual  in  actions  upon  the  case  to  set  forth  several  cases 
by  different  counts  in' the  same  declaration;  so  that.if  the  plaintiff  fails  in 
the  proof  of  one,  he  may  succeed  in  another.  He  concludes  with  declar- 
ing that  the  defendant  had  refused  to  fulfill  any  of  these  agreements, 
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whereby  he  is  endamaged  to  such  a  value.  And  if  he  proves  the  case  laid 
in  any  one  of  his  counts,  though  he  fails  in  the  rest,  he  shall  recover  pro- 
portionable damages.  This  declaration  always  concludes  with  these 
words  *•  and  thereupon  he  brings  suit,  etc./'  **  inde  producit  sectam,  etc," 

NONSUIT.    BETKAXIT.    DISCONTINUANCE. 

At  the  end  of  the  declaration  are  added  also  the  plaintiffs  common 
pledges  of  prosecution,  John  Doe  and  Richard  Roe,  which  as  w^e  before 
observed,  are  now  mere  names  of  form,  though  formerly  they  were  of  use 
to  answer  to  the  king  for  the  amercement  of  .the  plaintiff  in  case  he  were 
nonsuited,  barred  of  his  action,  or  had  a  verdict  or  judgment  against  him. 
For  if  the  plaintiff  neglects- to  deliver  a  declaration  for  two  terms  after  the 
defendant  appears  or  is  guilty  of  other  delays  or  defaults  against  the 
rules  of  law  in  any  subsequent  stage  of  the  action,  he  is  adjudged  not  to 
follow  or  pursue  his  remedy  as  he  ought  to  do,  and  thereupon  a  nonsuit  or 
non  prosequitur  is  entered,  and  he  is  said  to  be  nonpro8*d.  And  for  tlius 
deserting  his  complaint,  after  making  a  false  claim  or  complaint,  {pro 
fatso  clamore  suOf)  he  shall  not  only  pay  costs  to  the  defendant,  but  is 
liable  to  be  amerced  to  the  king.  A  retraxit  differs  from  a  nonsuit  in  that 
the  one  is  negative  and  the  other^ositiv^ ;  the  nonsuit  is  a  mere  default 
and  neglect  of  the  plaintiff,  and  therefore  he  is  allowed  to  begin  his  suit 
again  up^n  nRvn^p^f  ^f  ^^Ifl.'  but  ^  retraxit  is  an  open 
nunciation  of  hia  anit  in  court,  and  by  this  he  forever  InniMi  hin  action.  A 
discontinuance  is  somewhat  similar  to  a  nonsuit;  for  when  a  plaintiff 
leaves  a  chasm  in  the  proceedings  of  his  cause,  as  by  not  continuing  the 
process  regularly  from  dav  to  dav  and  time  to  time,  as  he  ought  to  do.  the 
suit  is  discontinuedj  and  the  defendant  is  no  longer  bound  to  attend ;  but 
the  plaintiff  must  begin  again  by  suing  out  a  new  original,  usually  paying 
costs  to  his  antagonist. 

When  the  plaintiff  hath  stated  his  case  in  the  declaration,  it  is  incum- 
bent on  the  defendant  wi(hin  a  reasonable  time  to  make  his  defence  and 
to  put  in  a  plea;  else  the  plaintiff  wilF'at  once  recover  judgment  by  default 
or  fiihil  dicit  of  the  defendant. 

DKKENCK. 

Defence,  in  its  true  legal  sense,  signifies  not  a  justification,  protec- 
tion, or  guard,  which  is  now  its  popular  aignification^  but  merely  an  op^ 
posing  or  denial,  (from  the  French  verb  defender)  of  the  truth  or  validity 
of  the  complaint.  It  is  the  contestatio  litis  of  the  civilians,  a  general  as- 
sertion that  the  plaintift'  hath  no  ground  of  action,  which  assertion  is 
afterwards  extended  and  maintained  in  his  plea. 

By  defcndiug  the  force  and  injury,  the  defendant  waived  all  pleas  of 
misnomer;  by  defending  the  damages,  all  exceptions  to  the  person  of  the 
plaintiff;  and  by  defending  either  one  or  the  other  when  and  where  it 
should  behoove  him,  he  acknowledged  the  jurisdiction  of  the  court. 

Before  defence  made,  if  at  all,  cognizance  of  the  suit  must  be  claimed 
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or  demanded ;  when  any  person  or  body  corporate  hath  the  franchise,  not 
only  of  holding  pleas  within  a  particular  limited  jurisdiction,  but  also  of 
the  cognizance  of  pleas:  and  that,  either  without  any  words  exclusive  of 
other  courts,  which  entitles  the  lord  of  the  franchise,  whenever  any  suit 
that  belongs  to  his  jurisdiction  is  commenced  in  the  courts  at  Westmin- 
ster, to  demand  the  cognizance  thereof;  or  tvith  sucb  exclusive  words, 
which  also  entitle  the  defendant  to  plead  to  the  jurisdiction  of  the  court. 
Upon  this  claim  of  cognizance,  if  allowed,  all  proceedings  shall  cease  in 
the  superior  court,  and  the  plaintiff  is  left  at  liberty  to  pursue  his  remedy 
in  the  special  jurisdiction. 

PLKA..,1MPABLANCE.    TIKW.    OYEB. 

After  defence  made,  the  defendant  must  put  in  his  plea.  But  before 
he  defends,  if  the  suit  is  commenced  by  capias  or  latitat,  without  any 
special  original,  he  is  entitled  to  demand  one  imparlance,  and  may  before 
he  pleads  have  more  time  granted  by  consent  of  the  court,  to  see  if  he 
can  end  the  matter  amicably  without  further  suit,  by  talking  with  the 
plaintiff.  There  are  also  many  other  previous  steps  which  may  be  taken 
by  a  defendant  before  he  puts  in  his  plea.  He  may,  in  real  actions,  de- 
mand a  view  of  the  thing  in  question,  in  order  to  ascertain  its  identity  and 
other  circumstances.  He  may  crave  oyer  of  the  writ,  or  of  the  bond,  or 
other' specialty  upon  which  the  action  is  brought,  that  is,  to  hearit  read  to 
him  ;  the  generality  of  defendants  in  the  times  of  antient  simplicity  being 
supposed  incapable  to  read  it  themselves,  whereupon  the  whole  is  entered 
verbatim  upon  the  record,  and  the  defendant  may  take  advantage  of 
any  condition  or  other  part  of  it,  not  stated  in  the  plaintiff's  declaration. 

PLEA. 

When  tliese  proceedings  are  over,  the  defendant  must  then  put  in  his 
excuse  or  plea.  Pleas  are  of  two  sorts :  dilatory  pleas,  and  pleas  to^^iie 
action.  Dilatory  pleas  are  such  as  tend  merely  to  tlelay  or  put  off  the 
suit,  by  questioning  tlie  propriety  of  the  remedy,  rather  than  by  denying 
the  injury :  pleas  to  the  action  are  such  as  dispute  the  very  cause  of  suit. 
The  former  cannot  be  pleaded  after  a  general  imparlance,  which  ie  an  ac- 
knowledgment of  the  propriety  of  the  action.  For  imparlances  are  either 
general,  of  wiiich  we  have  before  spoken,  and  which  are  granted  of  course 
or  special,  with  a  saving  of  all  exceptions  to  tliQ  writ  or  count,  which  may 
be  granted  by  the  prothonotary ;  or  they  may  be  still  more  special,  with  a 
saving  of  all  exceptions  whatsoever  which  are  granted  at  the  discretion  of 
the  court. 

DILATORY  PLEA. 

1.  Dilatory  pleas  are,  1,  To  the  jurisdiction  of  the  court:  alleging, 
that  it  ought  not  to  hold  plea  of  this  injury,  it  arising  in  Wales  or  beyond 
sea ;  or  because  the  land  in  question  is  of  antient  demesne,  and  oughtonly 
to  be  demanded  in  the  lord's  court,  etc.  2,  To  the  disability  of  the  plain- 
tiff, by  reason  whereof  he  is  incapable  to  commence  or  continue  the  suit; 
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as,  that  he  is  an  alien  enemy,  outlawed,  excommunicated,  attainted  of 
treason  or  felony,  under  a  prsemunire,  not  in  rerum  natura,  (being  only  a 
fictitious  person,)  an  infant,  a  feme-covert,  or  a  monk  professed.  3,  In_ 
abatement,  which  abatement  is  either  of  the  writ  or  the  count,  for  some 
defect  in  one  of  them ;  as  by  misnaming  the  defendant,  which  is  called  a 
misnomer;  giving  him  a  wrong  addition,  as  esquiref  instead  of  knight;  or 
other  want  of  form  in  any  material  respect.  Or  it  may  be  that  the  plain- 
tiff is  dead  ;  for  the  death  of  either  party  is  at  once  an  abatement  of  the 
suit.  And  in  a(?tions  merely  personal,  arising  ex  delicto,  for  wrongs  actu- 
ally done  or  committed  by  the  defendant,  as  trespass,  battery,  and  slan- 
der, the  rule  is  that  actio  personalis  moritur  cum  persona;  and  it  never  shall 
be  revived  either  by  or  against  the  executors  or  other  representatives. 
For  neither  the  executors  of  the  plaintiff  have  received,  nor  those  of  the 
defendant  have  committed,  in  their  own  personal  capacity,  any#nannerof 
wrong  or  injury.  But  in  actions  arising  ex  contractu,  by  breach  of  prom- 
ise, and  the  like,  where  the  right  descends  to  the  representatives  of  the 
plaintiff,  and  those  of  the  defendant  have  assets  to  answer  the  demand, 
though  the  suits  slrttU  abate  by  the  deatli  of  the  parties,  yet  they  may  be 
revived  against  or  by  the  executors :  being  indeed  rather  actions  against 
the  property  than  the  person,  in  which  the  executors  have  now  the  same 
interest  that  tlieir  testator  had  before. 

These  pleas  to  the  jurisdiction,  to  the  disability,  or  in  abatement, 
were  formerly  very  often  used  as  mere  dilatory  pleas,  without  any  foun- 
dation of  truth,  and  calculated  only  for  delay ;  but  now,  by  statute  4  and  5, 
Anne,  c.  16,  no  dilatory  plea  is  to  he  admitted  without  affidavit  made  of 
the  truth  thereof,  or  some  probable  matter  shown  to  the  court  to  induce 
tliem  to  believe  it  true.  And  with  respect  to  the  pleas  themselves,  it  is  a 
rule  that  no  exception  shall  be  admitted  against  a  declaration  or  writ 
unless  the  defendant  will  in  the  same  plea  give  the  plaintiff  a  better;  that 
is,  show  him  how  it  might  be  ampnded,  that  there  may  not  be  two  objec- 
tions upon  the  same  account.  Neither,  by  statute  8  and  9  W.  III.  c.  31, 
shall  any  plea  in  abatement  be  admitted  in  any  suit  for  partition  of  lands ; 
nor  shall  the  same  be  abated  by  reason  of  the  death  of  any  tenant. 

AH  pleas  to  the  jurisdiction  conclude  to  the  coj^nizance  ofthg^ourt : 
praying  **  judgment,  whether  the  court  will  have  further  cognizance  of 
the  suit;"  pleas  to  the  disability  conclude  to  the  person:  by  praying 
**j'ud<fment.  if  the  saM  A.  plamtitf.  ouirtit  t^be^nswergd^"  and  pleas  in 
_abatement_(when~tHe  suit  is  hv  original)  conclude  to  the  writ  or  declara- 
tion ;  by  praying  "judgment'of  the  writ,  or  declaration ;  and  that  the  same 
pay  hp  ouaBh^ii."  cassetur,  made  void,  or  abated;  but,  if  the  action  be 
by  bill,  the  plea  must  pray  *'  judgment  of  the  bill,"  and  not  of  the  dec- 
laration ;  the  bill  being  here  the  original,  and  the  declaration  only  a  copy 
of  the  bill. 

When  these  dilatory  pleas  are  allowed,  the  cause  is  either  dismissed 
from  that  jurisdiction;  or  the   plaintiff  is  stayed  till   his  disability  be 
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removed ;  or  he  is  obliged  to  sue  out  a  new  writ,  by  leave  obtained  from 
the  court :  or  to  amend  and  new  frame  his  declaration.  But  when  on  the 
other  hand  tliey  are  overruled  as  frivolous,  the  defendant  has  judgment  of 
respondeat  ouster,  or  to  answer  over  in  some  better  manner.  It  is  then 
incumbent  on  him  to  plead. 

PLEA  TO  THR  ACTION. 

2.    A  plea  to  tlie  action;  that  is  to  answer  to  the  merits  of  the  com- 
plaint.   This  is  done  b\i  confesshiE;  "»•  ^^nyj^gr  i^ 

A  confession  of  the  whole  complaint  is  not  very  usual,  for  then 
the  defendant  would  probably  end  the^  matter  sooner,  or  not  plead  at  all^ 
but  8u_fler  iudpnent  to  go  by  default.  Yet  sometimes,  after,  tender  and 
refusal  of  a  debt,  if  the  creditor  harasses  his  debtor  with  nn  action,  it 
then  becomes  necessary  for  the  defendant  to  acknowledge  the  debt,  and 
plead  the  tender:  adding  that  he  has  always  been  ready,  tout,  temp  prist, 
and  still  is  ready,  uncore  prist,  to  diach^r^e  it :  for  a  tender  by  the  debtor 
and  refusal  by  the  creditor  will  in  all  cases  diflcliar^e  the  costs,  but  not 
the  debt  itself:  though  in  some  particular  cases  the  creditor  will  totally 
lose  his  mon^y.  But  frequently  tl^  defendant  confesses  one  part  of  the 
complaint,  (by  a  cognovit  actionem  in  respect  thereof,)  and  traverses 
or  denies  the  rest;  in  order  . to  av;oid  the  expense  of  carrying  that 
part  to  a  formal  trial,  which  he  has  no  ground  to  litigate.  A  species 
of  this  sort  of  confession  is  the  payment  of  money  into  court:  which  is  for 
the  most  part  necessary  ppon  preading  a  tender,  and  is  itself  a  kind  of 
tender  to  the  plaintiff;  by  paying  into  the  hands  of  the  proper  officer  of 
the  court  as  much  as  the  defendant  acknowledges  to  be  due,  together  with 
the  costs  hitherto  incurred,  in  order  to  prevent  the  expen.se  of  any  further 
proceedings.  This  maiY  >^<*  ^If^^'i  upon  what  is  called  a  motion:  which  is 
an  occasional  application  to  the  court  by  the  parties  or  their  counsel,  in 
order  to  obtain  some  rule  or  order  of  court,  which  becomes  necessary  in 
the  j)rogress  of  a  cause ;  and  it  is  usually  grounded  upon  an  affidavit,  (the 
perfect  tense  of  the  verb  affido,)  being  a  voluntary  oath  before  some  judge 
or  officer  of  the  court,  to  evince  the  truth  of  certain  facts,  upon  which  the 
motion  is  grounded :  though  no  such  affidavit  is  necessary  for  payment  of 
money  into  court:  If,  after  the  money  paid  in,  the  plaintiff  proceeds  in 
his  suit,  it  is  at  his  own  peril :  for  if  he  does  not  prove  more  due  than  is 
so  paid  into  court,  he  shall  be  non-suited  and  pay  the  defendant  costs, 
but  he  shall  still  have  the  money  so  paid  in  ;  for  that  the  defendant  has 
acknowledged  to  be  his  due.  To  this  head  may  also  be  referred  the  prac- 
tice of  what  is  called  a  set-off:  whereby  the  defendant  acknowledges  the 
justice  of  the  plaintiffs  demand  on  the  one  hand,  but  on  the  other  sets 
up  a  demand  of  his  own,  to  counterbalance  that  of  the  plaintiff,  either  in 
the  whole  or  in  part:  as,  if  the  plaintiff  sues  for  ten  pounds  due  on  a 
note  of  hand,  the  defendant  may  set  off  nine  pounds  due  to  himself  for 
merchandise  sold  to  the  plaintiff,  and,  in  case  he  pleads  such  set-off,  must 
pay  the  remaining  balance  into  court. 
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Pleas  that  totally  deny  the  cause  of  complaint  are  either  the  general 
issi^e,  or  a  special  plea,  in  bar. 

€1ENEBAL  188UE. 

1.  The  general  issue,  or  general  plea,  is  what  traverses,  thwarts,  and 
denies  at  once  the  whole  declaration ;  without  offering  any  special  matter 
whereby  to  evade  it.  As  in  trespass  either  vi  et  armiSj  or  on  the  case,  7wn 
culpabiliSf  not  guilty ;  in  debt  upon  contract,  nihil  debety  he  owes  nothing; 
in  debt  on  bond,  npnest  factum,  it  is  not  his  deed;  on  an  assumpsity  non 
a88ump8itf  he  made  no  such  promise.  Or  in  real  a(;tion8,  nul  tori,  no 
wrong  done ;  nul  disseisin,  no  disseisin ;  and  in  a  writ  of  right,  the  mise  or 
issue  is,  that  the  tenant  has  more  right  to  hold  than  the' demandant  has  to 
demand.  These  pleas  are  called  the  general  issue,  because,  by  importing 
an  absolute  and  general  denial  of  what  is  alleged  in  the  declaration,  they 
amount  at  once  to  an  issue :  by  which  we  mean  a  fact  affirmed  on  one  side 
and  denied  on  the  other. 

SPECIAL  PLKA8  IN  BAB. 

2,  Special  pleas. ^  in  bar  of  the  plain tifTs  demand,  are  very  various, 
according  to  the  circumstances  of  the  defendant's  case.  As.  in  real 
actions,  a  general  release  or  a  fine,  both  of  which  may  destroy  and  bar  the 
plaintiffs  title.  Or,  in  personal  actions,  an  accord,  arbitration,  conditions 
performed,  nonage  of  the  defendant,  or  some  other  fact  which  precludes 
the  plaintiff  from  his  action.  A  justification  is  likewise  a  special  plea  in 
bar;  as  inactions  of  assault  and  battery,  son  assault  demesne^Xh&t  it  was 
the  plaintifTs  own  original  assault;  in  trespass,  that  the  defendant  did  the 
thing  complained  of  in  right  of  some  office  which  warranted  him  so  to  do; 
or  in  an  action  of  slander,  that  the  plaintiff  is  really  as  bad  a  man  as  the 
defendant  said  he  was. 

Also  a  man  may  plead  the  statutes  of  limitation  in  bar:  or  the  time 
limited  by  certain  acts  of  parliament,  beyond  which  no  plaintiff  can  lay 
his  cause  of  action. 

ESTOPPEL. 

An  estoppel  is  likewise  a  special  plea  in  bar:  which  happens  where  a 
man  hath  done  some  act  or  executed  some  deed  which  estops  or  precludes 
him  from  averring  anything  to  the  contrary. 

CONDITIONS  AND  QLALITIES  OF  A  PLEA. 

Tlie  conditions  and  qualities  of  a  plea  (which,  as  well  as  the  doctrine 
of  estoppels,  will  also  hold  equally,  mutatis  mutajidis,  with  regartl  to 
other  parts  of  pleading)  are — 1,  That  it  be  single  and  containing  only  one 
matter;  for  duplic^ity  begets  confusion.  But  by  statute  4  and  5  Anne,  c. 
16,  a  man  with  leave  of  the  court  may  plead  two  or  more  distinct  matters 
or  single  pleas;  as  in  an  action  of  assault  and  battery,  these  three,  not 
guilty,  son  assault  demesne,  and  the  statute  of  limitations.  2,  That  it  be 
direct  and  positive,  and  not  argumentative.    3,  That  it  have  convenient 
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certainty  of  time,  place,  and  persons.  4,  That  it  answer  the  plaintiff's 
allegations  in  every  material  point.  5,  That  it  be  so  pleaded  as  to  be 
capable  of  trial. 

Special  pleas  are  usually  in  the  affirmative,  sometimes  in  the  neg- 
ative; but  they  always  advance  some  new  faot  not  mentioned  in 
the  declaration ;  and  then  they  must  be  averred  to  be  true  in  the  common 
form, — '*  and  this  he  is  ready  to  verify."  This  is  not  necessary  in  pleas 
of  the  general  issue ;  those  always  containing  a  total  denial  of  the  facts 
before  advanced  by  the  other  party,  and  therefore  putting  him  upon  the 
proof  of  them. 

It  is  a  rule  in  pleading  that  no  man  be  allowed  to  plead  specially  such 
a  plea  as  amounts  only  to  the  general  issue,  or  a  total  denial  of  the 
charge ;  but  in  such  case  he  shall  be  driven  to  plead  the  general  issue,  in 
terms,  whereby  the  whole  question  is  referred  to  a  jury.  But  if  the 
defendant,  in  an  assize  or  action  of  trespass,  be  desirous  to  refer  the 
validity  of  his  title  to  the  court  rather  than  the  jury,  he  may  state  his 
title  specially,  and  at  the  same  time  give  colour  to  the  plaintiff,  or  sup- 
pose liim  to  have  an  appearance  or  colour  of  title,  bad,  indeed,  in  point  of 
law,  but  of  which  the  jury  are  not  competent  judges. 

RePLY,  KTC. 

When  the  plea  of  the  defendant  is  thus  put  in,  if  it  does  not  amount 
to  an  issue  or  total  contradiction  of  the  declaration,  but  only  evades  it, 
the  plaintiff  may  plead  again,  and  reply  to  the  defendant's  plea;  either 
traversing  it ;  lliat  is,  totally  denying  it ;  as  if  in  an  action  of  debt  upon 
bond  the  defendant  pleads  solvit  ad  diem,  that  he  paid  the  money  when 
due;  here  the  plaintiff  in  his  replicaiiorif  may  totally  traverse  this  plea  by 
denying  that  the  defendant  paid  it ;  or  he  may  allege  new  matter  in  con- 
tradiction to  the  defendant's  plea ;  or  the  replication  may  confess  and 
avoid  the  plea,  by  some  new  matter  or  distinction  consistent  with  the 
plaintiff's  former  declaration.  To  the  replication  the  defendant  may 
rejoin,  or  put  in  an  answer,  called  a  rejoinder.  The  plaintiff  may  answer 
the  rejoinder  by  a  sur-rejoinder;  upon  which  the  defendant  may  rebut, 
and  the  plaintiff  answer  him  by  a  sur-rehutter. 

DEPART  IBK. 

The  whole  of  tliis  process  is  denominated  the  pleading ;  in  the  several 
stages  of  which  it  must  be  carefully  observed  not  to  depart  or  vary  from 
the  title  or  defense  which  the  party  has  once  insisted  on.  For  this  (which 
is  called  a  departure  in  pleading)  might  occasion  endless  altercation. 
Therefore  the  replication  must  support  the  declaration,  and  the  rejoinder 
must  support  the  plea,  without  departing  out  of  it. 

NKW  A88I0NMKNT. 

Yet  in  many  actions  the  plaintiff  who  has  alleged  in  his  declaration  a 
general  wrong  may  in  his  replication,  after  an  evasive  plea  by  the  defend- 
ant,' reduce  that  general  wrong  to  a  more  particular  certainty,  by  assign- 


366 


OF  PLEADING. 


[Book  ni. 


ingthe  injury  afresh,  with  all  it9  specific  circumstances,  in  such  manner 
as  clearly  to  ascertain  and  identify  it,  consistently  with'  his  general  com- 
plaint; which  is  called  a  new  or  novel  assignment, 

DUPLICITY.    PBOTK&TATION. 

It  hath  previously  been  observed  that  duplicity  in  pleading  must  be 
avoided.  £v«ry  plea  must  be  simple,  entire,  connected,  and  confined  to 
one  single  point:  it  must  never  be  entangled  with  a  variety  of  distinct, 
independent  answers  to  the  same  matter;  which  must  require  as  many 
different  replies,  and  introduce  a  multitude  of  issues  upon  one  and  the 
same  dispute.  For  this  would  often  embarrass  a  jury,  and  sometimes 
the  court  itself,  and  at  all  events  would  greatly  enhance  the  expense  of 
the  parties.  Yet  it  frequently  is  expedientto  nl^ad  in  siif^h  fl  "^^^t^p^*-  qq 
to  avoid  any  implied  admission  of  a  fact  which  cannot  with  propriety  or 
8afetvJ)e  j>08itiyely  affirmed  or  denieaT  And  tins  mav  np  nnnftli^z^mlant.  is 
cR[\ei]ji  protegfation;  whereby  the  party  interposes  an  oblique  allegation  or 
denial  ot  some  lact,  protesting  (by  the  gerund  protestando)  that  such  a  mat- 
ter does  or  does  not  exist;  and  at  the  same  time  avoiding  a  direct  aflfirma- 
tion  or  denial.  Sir  Edward  Coke  hath  defined  a  protestation  (in  the  pitiiy 
dialect  of  that  age)  to  be  ''an  exclusion  of  a  conclusion.''  For  the  use 
of  it  is,  to  save  the  party  from  being  concluded  with  respect  to  .«ome  fact 
or  circumstance,  which  cannot  be  directly  affirmed  or  denied  without  fall- 
ing into  duplicity  of  pleading:  and  which  yet,  if  he  did  not  thus  enter  his 
protest,  he  might  be  deemed  to  have  tacitly  waived  or  admitted. 

TENDERING  ISSUE. 

In  any  stage  of  the  pleadings,  when  either  side  advances  or  affirms 
any  new  matter,  he  usually  '.as  we  said)  avers  it  to  be  true ;  **  and  this  he 
is  ready  to  verify."     On  the  other  hand,  when  f jthpr  °'''^^  *rftYf n^" 

as  it  is  called ;  the  language  of  which  is  difierent  according  to  the  party  by 
whom  the  issue  is  tendered ;  for  if  the  traverse  or  denial  comes  from  the 
defendant,  the  issue  is  tendered  in  this  mannef, '' andof  this  he  puts 
himself  upon  the  country,"  thereby  submitting  himself  to  the  judgment 
of  his  peers ;  but  if  the  traverse  lies  upon  the  plaintiff  he  tenders  the 
issue,  or  prays  the  judgment  of  the  peers  against  the  defendant  in 
another  form ;  thus :  "  and  this  he  prays  may  be  inquired  of  by  the  coun- 
try." 

But  if  either  side  (as  for  instance,  the  defendant)  pleads  a  special 
negative  plea;  not  traversing  or  denying  any  thing  that  was  before 
alleged,  but  disclosing  some  new  negative  matter;  as,  where  the  suit  is 
on  a  bond,  conditioned  to  perform  an  award^  and  the  defendant  pleads 
negatively,  that  no  award  was  made,  he  tenders  no  issue  upon  this  plea; 
because  it  does  not  appear  whether  the  fact  will  be  disputed,  the  plain- 
tiff not  having  yet  asserted  the  existence  of  any  award ;  but  when  the 
plaintiff  replies,  and  sets  forth  an  actual  specific  award,  if  then  the  defend- 
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ant  traverses  the  replication,  and  denies  the  making  of  any  such  award,  he 
then,  and  not  before,  tenders  an  issue  to  the  plaintiff.  For  when  in  the 
course  of  pleading  they  come  to  a  point  which  is  affirmed  on  one  side, 
and  denied  on  the  other,  they  are  then  said  to  be  at  issue ;  all  their 
debates  being  at  last  contracted  into  a  single  point,  which  must  now  be 
determined  either  in  favor  of  the  plaintiff  or  of  the  defendant. 


CHAPTER  XXI. 

OF  ISSUE  AND  DEMURREE^ 

DBFINITION  OF  I88UK  AND  K1ND8. 

Issue,  exiius,  being  the  end  of  all  the  pleadings,  is  the  fourth  part  or 
stage  of  an  action,  ai^d  is  either  upon  matter  i^  law,  or  ^^j^^Gro^fl^. 

DEHUBBKB.  iOlNRB  IN  DEHUBBEB. 

Aij.issue  upon  matter  of  law  is  galled  sjdemurrer;  and  it  confesses  the 
facts  to  be  true,  as  stated  by  the  opposite  party ;  but  denies  that,  by  the 
law  arising  upon  those  facts,  any  injury  is  done  to  the  plaintiff,  or  that 
the  defendant  has  made  out  a  legitimate  excuse ;  according  to  the  party 
which  first  demurs,  demoratur,  rests  or  abides  upon  the  point  in^questiou. 
As,  if  the  matter  of  the  plaintiff's  complaint  or  declaration  be  insufficient 
in  law,  as  by  not  assigning  any  sufiicient  trespass,  then  the  defendant 
demurs  to  the  declaration ;  if,  on  the  other  hand,  the  defendant's  excuse 
or  plea  be  invalid,  as  if  he  pleads  that  he  committed  the  trespass  by 
authority  from  a  stranger,  without  making  out  the  stranger's  right ;  here 
the  plaintifi'  may  demur  in  law  to  the  plea ;  and  so  on  in  every  bther  part 
of  the  proceedings,  where  either  side  perceives  any  material  objection  in 
point  of  law,  upon  which  he  may  rest  his  case. 

The  form  of  such  demurrer  is  by  averring  the  declaration  or  plea,  the 
replication  or  rejoiner,  to  be  insufficient  in  law  to  maintain  the  action  or 
the  defence ;  and  therefore  praying  judgment  for  want  of  sufficient  matter 
alleged.  Sometimes  demurrers  are  merely  for  want  of  sufficient  ftynn  in 
the  writ  or  declaration.  But  in  cases  of  exceptions  to  the  form  or  manner 
of  pleading,  the  party  demurring  must,  by  statute  27  Eliz.  c.  6,  and  4  and 
5  Anne,  c.  16,  set  forth  the  causes  of  his  demurrer,  or  wherein  he  appre- 
hends the  deficiency  to  consist.  And  upon  either  a  general  or  such  a 
special  demurrer,  the  opposite  party  must  aver  it  to  be  sufficient,  which  is 
called  a  joinder  in  demurrer,  and  then  the  parties  are  at  issue  in  point  of 
law.  Which  issue  in  law,  or  demurrer,  the  judges  of  the  court  before 
which  the  action  is  brought  must  determine. 
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ISSUE  OF  FACT.    JOINDER. 

4u  ip*l"*^  "^^  f^ct  is  where  the  fact  only,  and  not, the  law,  is  disputed. 
And  when  he  that  denies  or  traverses  the  fact  pleaded  by  liis  antagonist 
has  tendered  the  issue,  thus,  **  and  this  he  prays  may  be  inquired  of  by 
tlie  country;  "  or,  **  and  of  tliis  he  puts,  himself  upon  the  country;  *'  it 
may  immediately  be  subjoined  by  the  other  party,  **  and  the  said  A.  B. 
doth  the  like."  Which  done,  the  issue  is  said  to  be  joined,  both  parties 
liaving  agreed  to  rest  the  fate  of  the  cause  upon  the  truth  of  the  fact  in 
question.  And  this  issue  of  fact  must,  generally  speaking,  be  determined, 
not  by  the  judges  of  the  court,  but  by  some  other  method ;  the  principal 
of  which  methods  is  that  by  the  country,  per  pais,  (in  Latin  per  patriam,) 
that  is,  by  jury, 

NON-SUIT.    DEFAULT.    CONTINUANCE. 

But  here  it  will  be  proper  to  observe,  that  during  the  whole  of  these 
proceedings,  from  the  time  of  the  defendant's  appearance  in  obedience  to 
the  king's  writ,  it  is  necessary  tliat  both  the  parties  be  kept  or  contirfUfd 
in  court  from  day  to  day,  till  the  final  determination  of  the  suit.  For  the 
court  can  determine  notliing  unless  in  the  presence  of  both  of  the  parties, 
in  person  or  by  their  attorneys,  or  upon  default  of  one  of  them,  after  his 
original  appearance  and  a  time  prefixed  for  his  appearance  in  court  again. 
Therefore,  in  the  course  of  pleading,  if  either  party  neglects  to  put  in  his 
declaration,  plea,  replication,  rejoinder,  and  the  like,  within  the  times 
allotted  by  the  standing  rules  of  the  court,  the  plaintiff,  if  the  omission, be 
his,  is  said  to  be  non-suit,  or  not  to  follow  and  pursue  his  coniplTiirilTTfitld 
shall  lose  the  benefit  or  his  writ:  or,  if.  the  nei;ligence  he  on  the  side  of 
the  deTeViJli_nt,'Tu'dtf»nent  may  be  had  against  him  for ^uch  his  fl^TauTt. 
.nd,  after  issue  or  demurrer  joined,  as  well  as  in  some  of  theTfPWiOtts 
stages  of  proceeding,  a  day  is  continually  given  and  entered  upon  the 
record,  for  the  parties  to  appear  on  from  time  to  time,  as  the  exigence  of 
the  case  may  require.  The  giving  of  this  day  is  called  the  continuaneey 
because  thereby  the  proceedings  are  continued  without  interruption  from 
one  adjournment  to  another.  If  these  continuances  are  omitted,  the  cause 
is  thereby  discontinued,  and  the  defendant  is  discharged  sine  die,  without 
a  day,  for  this  turn :  for  by  his  appearance  in  court  he  has  obeyed  the 
command  of  the  king's  writ;  and,  unless  he  be  adjourned  over  to  a  certain 
day,  he  is  no  longer  bound  to  attend  upon  that  summons;  but  he  must  be 
warned  afresh,  and  the  whole  must  begin  de  novo, 

PLEAS  PUIS  DARREIN  CONTINUANCE. 

Now,  it  may  sometimes  happen,  that  after  thajjefendant  has  ^^[^^^ed. 
nay,  a^tiBP  aftejuiaa^e  or  demurrer  joined,  th^Qp^*  '"^Y  ^^VQ  ^"^^BlA^W*^ 
JXQK  matter,  whjjch  it  is  proper  for  the  (lefendant  to  plead;  aa  that  the 
[aiutiff,  hpi|]g  ^  feme-sole,  is  since,  married,  or  thai  she  has  given  the 
defendant  a  release  and  the  like :  here,  if  the  defendant  takes  advantage 
of  this  new  matter  as  early  as  he  possibly  can,  viz.,  at  the  day  given  for 
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his  next  appearance,  he  is  permitted  to  plead  it  in  what  is  called  a  plea  of 
puiB  darrein  continuance,  or  since  the  last  adjournment.  For  it  would  be 
unjust  to  exclude  him  from  the  benefit,  of  this  new  defence,  which  it  was 
not  in  his  power  to  make  when  he  pleaded  the  former.  But  it  is  dangerous 
to  rely  on  such  a  plea,  without  due  consideration ;  for  it  confesses  the 
matter  which  was  before  in  dispute  between  the  parties.  And  it  is  not 
allowed  to  be  put  in,  if  any  continuance  lias  intervened  between  the  aris- 
ing of  this  fresh  matter  and  the  pleading  of  it :  for  then  the  defendant  is 
guilty  of  neglect,  or  laches,  and  is  supposed  to  rely  on  the  merits  of  his 
former  plea.  Also  it  is  not  allowed  after  a  demurrer  is  determined,  or 
verdict  given ;  because  the  relief  may  be  had  in  another  way,  namely,  by 
writ  of  audita  querela,  of  which  hereafter.  And  these  pleas  puis  darrein 
continuance,  when  brought  to  a  demurrer  in  law  or  issue  of  fact,  shall  be 
determined  in  like  manner  as  other  pleas. 

BECORD.  * 

We  have  said  that  demurrers,  or  questions  concerning  the  sufficiency 
of  the^matterg^ alleged  in  the  pleadings,  arg  to  L>p  detennined  bj^the  judges 
of  the  court,  upon  solemn  argument  by  counsel  on  both  sides,  and  to  that 
end  a  demurrer-bqok  is  made  up,  containing  all  tUsi^rogee^WlSS  ftJ-  length, 
which  arejkfto wards  entered  on  record;  and  copies  thereof,  called  paper- 
hooks,  are  delivered  to  the  judges  to  peruse.  The  record  is  a  history  of  ^he 
most  material  proceedings  in  the  cause*  entered  on  a  parchment  roll,  and 
continued  down  to  the  present  time ;  in  which  must  be  stated  the  original 
writ  and  summons,  all  the  pleadings,  the  declaration,  view,  or  oyer 
prayed,  the  imparlances,  plea,  replication,  rejoinder,  continuances,  and 
whatever  further  proceedings  have  been  had ;  all  entered  verbatim  on  the 
roll,  and  also  the  issue  or  demurrer,  and  joinder  therein. 

HOW  TRIED. 

When  the  substance  of  the  record  is  completed,  and  copies  are 
delivered  to  the  judges,  the  matter  of  law  upon  which  the  demurrer  is 
grounded  is  upon  solemn  argument  determined  by  the  court,  and  not  by 
any  trial  by  jury;  and  judgment  is  thereupon  accordingly  given.  As,  in 
an  action  of  trespass,  if  the  defendant  in  his  plea  confesses  the  fact,  but 
justifies  it  causa  venaiionis,  for  that  he  was  hunting;  and  to  this  the 
plaintiff  denuirs,  that  is,  he  adnuts  the  truth  of  the  plea,  but  denies  the 
justification  to  be  legal :  now  on  arguing  this  demurrer,  if  the  court  be  of 
opinion  that  a  man  may  not  justify  trespass  in  hunting,  the3''  will  give 
judgment  for  the  plainti tt";  if  they  think  that  he  may,  then  judgment  is 
given  for  the  defendant.    Thus  is  an  issue  in  law,  or  demurrer,  disposed  of. 

An  issue  of  fact  takes  up  more  form  and  preparation  to  settle  it ;  for 
here  the  truth  of  the  matters  alleged  nuist  be  solemnly  examined  and 
established  by  proper  evidence  in  the  channel  j)rescribed  by  law.  To 
which  examination  of  facts,  the  name  of  trial  is  usually  confined,  which 
will  be  treated  of  at  large  in  the  two  succeeding  chapters. 
24 
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CHAPTER  XXII. 

OF  THE  SEVERAL  SPECIES  OF  TRIAL. 

TRIAL,  DKFINITIOK,  AXD  HPKCIRS. 

Trial  is  the  examination  of  the  matter  of  fact  in  issue ;  of  which  there 
are  many  different  specieH,  according  to  the  difference  of  the  subject,  or 
thing  to  be  tried;  of  all  which  we  will  take  a  cursory  view  in.this  and  the 
subsequent  chapter. 

The  species  of  trials  in  civil  cases  are  seven.  By  record;  by  inspec- 
tion^ or  examination;  by  certificate;  by  witnesses;  by  wager  of  battle;  by 
wager  of  law;  and  by  jury. 

BT  RKCOKD. 

I.  First,  then^  of  the  trial  by  record.  This  is  only  us*>^]  y^  ""<>  p^r^y- 
ular  instance:  and  that  is  where  a  matter  of  record  is  pleaded  in  any 
action,  as  atine,  ajiidginent,  or  tbe  like;  and  tlie  opposite  party,  pleads, 
**  nut  I  id  Tecortf,''  tliat  There  is  no  such  matter  of  record  pTiaHnyj  upon 
this,  issue  is  tendered  and  joined  In  ITie  following  form,  **  and  this  he 
prays  may  be  incpiired  of  by  the  record^  and  the  other  doth  the  like ;  '*  and 
hereupon  the  party  pleading  the  record  has  a  day  given  him  to  bring  it  in, 
and  proclamation  is  made  in  court  for  him  to  **  bring  forth  the  record  by 
him  in  pleading  alleged,  or  else  he  shall  be  condemned  ;  "  and  on  his  fail- 
ure, his  antagonist  shall  have  judgment  to  recover.  The  trial  therefore  of 
this  issue  is  merely  by  the  record ;  for,  as  Sir  Edward  Coke  observes,  a 
record  or  enrolment  is  a  monument  of  so  high  a  nature,  and  importeth  in 
itself  such  absolute  verity,  that  if  it  be  pleaded  that  there  is  no  such 
record,  it  shall  not  receive  any  trial  by  witness,  jury,  or  otherwise,  but 
only  by  itself. 

BY  IXSPKCTIOX.    BY  €KRTIFI(  ATK. 

II.  Trial  by  in»peoii<m^  or  excunination,  is  when,  for  the  greater 
expedition  of  a  cause,  in  some  point  or  issue  being  either  the  principal 
question  or  arising  collaterally  out  of  it,  but  being  evidently  the  object  of 
senses,  the  judges  of  tlie  court,  upon  tiie  testimony  of  their  own  sense, 
shall  decide  the  point  in  the  disi)ute. 

III.  The  trial  by  certificate  is  allowed  in  such  cases  where  the  evi- 
dence of  the  persim  certifying  is  the  only  proper  criterion  of  the  |>oint  in 
dispute. 
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BY  WITNK8HKS. 

IV.  A  fourth  species  of  trial  is  that  by  witnesses,  per  testes,  without 
the  intervention  of  a  jury.  It  is  very  rarely  used  in  our  law,  which  pre- 
fers the  trial  by  jury  before  it  in  almost  every  instance.  And  in  every 
case  Sir  Edward  Coke  lays  it  down  that  the  affirmative  must  be  proved  by 
two  witnesses  at  the  least. 

BY  WAtiKB  OF  BATTLK. 

V.  The  next  species  of  trial  is  of  great  antiquity,  but  much  disused ; 
though  still  in  force  if  the  parties  choose  to  abide  by  it;  I  mean  the  trial 
by  wager  of  battle. 

This  trial  was  introduced  into  England  among  other  Norman  customs, 
by  William  the  Conquerer ;  but  was  only  used  in  three  cases,  one  military, 
one  criminal,  and  the  third  civil.  The  first  in  the  court  martial,  or  court 
of  chivalry  and  honour;  the  second  in  appeals  of  felony,  of  which  we 
shall  speak  in  the  next  book ;  and  the  third  upon  issue  joined  in  a  writ  of 
right,  the  last  and  most  solemn  decision  of  real  property. 

WAtiKB  OF  LAW. 

VI.  A  sixth  species  of  trial  is  by  wager  of  law,  because,  as  in  the  for- 
mer case,  the  defendant  gave  a  pledge,  gage,  or  vadium,  to  try  the  cause 
by  battle ;  so  here  he  was  to  put  in  sureties  or  vadios  that  at  such  a  day 
he  will  make  his  law,  that  is,  take  the  benefit  which  the  law  has  allowed 
him. 

The  manner  of  waging  and  making  law  is  this.  He  that  has  waged  or 
given  security,  to  make  his  law,  brings  with  him  into  court  eleven  of  his 
neighbors.  The  defendant,  then  standing  at  the  end  of  the  bar,  is  admon- 
ished by  the  judges  of  the  nature  and  danger  of  a  false  oath.  And  if  he  still 
persists,  he  is  to  repeat  this  or  the  like  oath: — **Here  this,  ye  justices, 
that  I  do  not  owe  unto  Richard  Jones  the  sum  of  ten  pounds,  nor  any 
penny  thereof,  in  manner  and  form  as  the  said  Richard  hath  declared 
against  me.  So  help  me  God,"  And  thereupon  his  eleven  neighbors,  or 
compurgators,  shall  avow  upon  their  oaths  that  they  believe  in  their  con- 
sciences that  he  saith  truth ;  so  that  himself  must  be  sworn  de  fldelitate, 
and  the  eleven  de  credulitate. 

It  must  be  however  observed,  that  so  long  as  the  custom  continued  of 
producing  the  witnesses  to  give  probability  to  the  plaintiff's  demand,  the 
defendant  was  not  put  to  wage  his  law  unless  the  witnesses  were  first 
produced  and  their  testimony  was  found  consistent. 
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CHAPTER  XXIII. 

OF  THE  TRIAL  BY  JURY. 

TWO  KINDR. 

Trials  by  jury  in  civil  causes  are  of  two  kinds:  extraordinary  aiid 
ordinary. 

PR0CEED1NG8. 

AVhen  an  issue  is  joined,  by  these  words,  **  and  this  the  said  A  prays 
may  bie  inquired  of  by  the  country,"  or  "  and  of  this  he  puts  himself  upon 
the  country,  and  the  said  B  does  the  like," — the  court  awards  a  writ  of 
venire  facias  upon  the  roll  or  record,  commanding  the  sheriff  **  that  he 
cause  to  come  here,  on  such  a  day,  twelve  free  and  lawful  men,  of  the  body 
of  his  county,  by  whom  the  truth  of  the  matter  may  bo  better  known,  and 
who  are  neither  of  kin  to  the  aforesaid  A  nor  the  aforesaid  B,  to  recognize 
the  truth  of  the  issue  between  the  said  parties."  And  such  writ  was 
accordingly  issued  to  the  sheriff. 

If  the  sherifl*  be  not  an  indifferent  person ;  as  if  he  be  a  party  in  the 
suit,  or  be  related  by  either  blood  or  affinity  to  either  of  the  parties,  he  is 
not  then  trusted  to  return  the  jury,  but  the  venire  shall  be  directed  to  the 
coroners,  who  in  this,  as  in  many  other  instances,  are  the  substitutes  of 
the  sheriffs,  to  execute  process  when  he  is  deemed  an  improper  person. 
If  any  exception  lies  to  the  coroners,  the  venire  shall  be  directed  to  two 
clerks  of  the  court,  or  two  persons  of  the  county  named  by  the  court,  and 
sworn.  And  these  two,  who  are  called  elisors,  or  electors,  shall  indiffer- 
ently name  the  jury,  and  their  return  is  final ;  no  challenge  being  allowed 
to  their  array. 

XOTICK. 

AVhen  the  general  day  of  trials  is  fixed,  the  plaintiff  or  his  attorney 
must  bring  down  the  record  to  the  assizes  and  enter  it  with  the  proper 
oflicer  in  order  to  its  being  called  on  in  course.  If  it  be  not  so  entered,  it 
cannot  b(»  tried  ;  th*^rel'ore  it  is  in  the  plaintiff's  breast  to  delay  any  trial 
by  not  carrying  down  the  record :  unless  the  defendant,  being  fearful  of 
such  neglect  in  the  i)hiintifr,  and  willing  to  discharge  himself  from  the 
action,  will  himself  nnrlortake  to  bring  on  the  trial,  giving  proper  notice 
to  the  plaintiir.     Jn  case  the  ])Iaintiff  intends  to  try  the  cause,  he  is  Iwund 
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to  give  the  defendant  Cif  lie  lives  within  forty  miles  of  Loudon)  eight  days* 
notice  of  trial,  and  if  he  lives  at  a  greater  distance,  then  fourteen  days' 
notice,  in  order  to  prevent  surprise ;  and  if  the  plaintitt  then  changes  his 
mind  and  does  not  counterniand  the  notice  six  days  before  the  trial,  he 
shall  be  liable  to  pay  costs  to  the  defendant  for  not  proceeding  to  trial,  by 
the  same  last-mentioned  statute.  The  defendant,  however,  or  plaintiff, 
may,  upon  good  cause  shown  to  the  court  above,  as  upon  absence  or  sick- 
ness of  a  material  witness,  obtain  leave  upon  motion  to  defer  the  trial  of 
the  cause  to  the  next  assizes. 

SPKCIAL  AND  COMMOIV  ilTUIKS. 

But  we  will  now  suppose  all  previous  steps  to  be  regularly  settled, 
and  the  cause  to  be  called  on  in  court.  The  record  is  then  handed  to  the 
judge,  to  peruse  and  observe  the  pleadings,  and  what  issues  the  parties 
are  to  maintain  and  prove,  while  the  jury  is  called  and  sworn.  To  this 
end  the  sheriff  returns  his  compulsive  process,  the  writ  of  habeas  corpora, 
or  distringas,  with  the  panel  of  jurors  annexed,  to  the  judge's  officer  in 
court.  The  jurors  contained  in  the  panel  are  either  special  or  common 
jurors.  Special  juries  were  originally  introduced  in  trials  at  bar  when  the 
causes  were  of  too  great  nicety  for  the  discussion  of  ordinary  freeholders, 
or  where  the  sheriff  was  suspected  of  partiality,  though  not  upon  such 
apparent  cause  as  to  warrant  an  exception  to  him.  He  is  in  such  cases, 
upon  motion  in  court  and  a  rule  granted  thereupon,  to  attend  the  prothon- 
otary  or  other  proper  officer  with  his  freeliolders'  book :  and  the  officer  is 
to  take  indifferently  forty-eight  of  the  principal  freeholders  in  the  presence 
of  the  attorneys  on  both  sides ;  who  are  each  of  them  to  strike  off  twelve, 
and  the  remaining  twenty-four  are  returned  upon  the  panel. 

A  common  jury  is  one  returned  by  the  sheriff  according  to  the  direc- 
tion of  the  statute  3  Geo.  II  c.  25,  which  appoints  tliat  the  sheriff  or  officer 
shall  not  return  a  separate  panel  for  every  separate  cause,  as  formerly; 
but  one  and  the  same  panel  for  every  cause  to  be  tried  at  the  same  assizes, 
containing  not  less  than  forty-eight  nor  more  than  seventy-two  jurors :  and 
that  their  names,  being  written  on  tickets,  shall  be  put  into  a  box  or  glass ; 
and  when  each  cause  is  called,  twelve  of  these  persons,  whose  names 
shall  be  first  drawn  out  of  the  box,  shall  be  sworn  upon  the  jury,  unless 
absent,  challenged,  or  excused ;  or  unless  a  previous  view  of  the  mes- 
suages, lands,  or  place  in  question  shall  have  been  thought  necessary  by 
the  court:  in  which  case  six  or  more  of  the  jurors  returned,  to  be  agreed 
on  by  the  parties,  or  named  by  a  judge  or  other  proper  officer  of  the  court, 
shall  be  appointed  by  special  writ  of  habeas  corpora  or  distringas  to  have 
the  matters  in  question  shown  to  them  by  two  persons  named  in  the  writ ; 
and  then  such  of  the  jury  as  have  had  the  view,  or  so  many  of  them  as 
appear,  shall  be  sworn  on  the  inquest  previous  to  any  other  jurors. 
These  acts  are  well  calculated  to  restrain  any  suspicion  of  partiality  in  the 
sheriff,  or  any  tampering  with  the  jurors  when  returned. 
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VHkhhKJiQEH. 

An  tlie  jurors  appear,  wlion  called,  they  shall  be  sworn,  unless  cfuil- 
lenged  by  either  party.  Challenj^es  are  of  two  sorts :  challenges  to  the 
arrays  and  challenges  to  the  polls. 

TO  THK  ARRAY. 

Challenges  to  the  array  are  at  once  an  exception  to  the  whole  panel, 
in  which  the  jury  are  arrayed  or  set  in  order  by  the  sheriff  in  his  return  ; 
and  they  may  be  made  upon  ac^count  of  partiality  or  some  default  in  tlie 
sheriff  or  his  under  officer  who  arrayed  the  panel.  And,  generally  speak- 
ing, the  same  reasons  that  before  the  awarding  the  venire  were  sufficient 
to  have  directed  it  to  the  coroners  or  elisors  will  b'e  also  sufficient  to  quash 
the  array  when  made  by  a  person  or  officer  of  whose  partiality  there  is 
any  tolerable  ground  of  suspicion.  Also,  though  there  be  no  personal 
objection  against  the  sheriff,  yet  if  he  arrays  the  panel  at  the  nomination 
or  under  the  direction  of  either  party,  tliis  is  good  cause  of  challenge  to 
the  array. 

TO  THE  POLLS. 

Challenges  to  the  polls,  in  capita^  are  exceptions  to  particular  jurors. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges  of  fact)  are 
reduced  to  four  heads  by  Sir  Edward  Coke:  propter  honoris  respectum; 
propter  defectum;  propter  affectum;  and  propter  delictum. 

1.  Propter  honoris  respectum;  as,  if  a  lord  of  parliament  be  impanelled 
on  a  jury,  he  may  be  challenged  by  either  party,  or  he  .may  challenge 
himself. 

2.  Propter  defectum;  as  if  a  juryman  be  an  alien  born,  this  is  defect 
of  birth ;  if  he  be  a  slave  or  bondman,  this  is  defect  of  liberty,  and  he  can- 
not be  liher  et  Ugalis  homo. 

3.  Jurors  may  be  challenged  propter  affectum ^  for  suspicion  of  bias  or 
partiality.  This  may  be  either  a  principal  challenge  or  to  the  favour.  A 
principal  challenge  is  such  where  the  cause  assigned  carries  with  it  prima 
facie  evident  marks  of  suspicion  either  of  malice  or  favour:  as,  that  a 
juror  is  of  kin  to  either  party  within  the  ninth  degree;  that  he  has  been 
arbitrator  on  either  side ;  that  he  has  an  interest  in  the  cause ;  that  there 
is  an  action  depending  between  him  and  the  party ;  that  he  has  t4iken 
money  for  his  verdict ;  that  he  has  formerly  been  a  juror  in  tlie  same 
cause;  that  he  is  the  party's  master,  servant,  counsellor,  steward,  or 
attorney,  or  of  the  same  society  or  corporation  with  him :  all  these  are 
principal  causes  of  challenge,  which,  if  true,  cannot  be  overruled,  for 
jurors  must  be  omni  except ione  majores.  Challenges  to  the  favour  are  where 
the  party  hath  no  principal  challenge,  but  objects  only  some  probable  cir- 
cumstances of  suspicion,  as  acquaintance  and  the  like;  the  validity  of 
which  must  be  left  to  the  determination  of  triors,  whose  office  it  is  to 
decide  whether  the  juror  be  favourable  or  unfavourable. 

4.  Challenges  propter  delictum  are  for  some  crime  or  misdemeanour 
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that  affects  the  juror's  credit  aud  renders  him  infauious.  A  juror  may 
himself  be  examined  on  oath  of  voir  dirCj  veritatein  dicere^  with  regard  to 
such  causes  of  challenge  as  are  not  to  his  dishonour  or  discredit;  but  not 
with  regard  to  any  crime,  or  anything  which  tends  to  his  disgrace  or  dis- 
advantage. 

Besides  these  challenges,  which  are  exceptions  against  the  fitness  of 
jurors,  and  whereby  they  may  be  excluded  from  serving,  there  are  also 
other  causes  to  be  made  use  of  by  the  jurors  themselves,  which  are  matter 
of  exemption ;  whereby  their  service  is  excused  and  not  excluded.  This 
exemption  is  also  extended,  by  divers  statutes,  customs,  and  charters,  to 
physicians  and  other  medical  persons,  counsel,  attorneys,  officers  of  the 
courts,  and  the  like;  all  of  whom,  if  impanelled,  must  show  their  special 
exemption.  Clergymen  are  also  usually  excused,  out  of  favour  and  respect 
to  their  function. 

TALES. 

If  by  means  of  challenges,  or  other  cause,  a  sufficient  number  of  unex- 
ceptionable jurors  doth  not  appear  at  the  trial,  either  party  may  pray  a 
tales.  A  tales  is  a  supply  of  such  men  as  are  summoned  upon  the  first 
panel,  in  order  to  make  up  the  deficiency. 

OATH. 

When  a  sufficient  number  of  persons  impanelled,  or  iales-mBiij  appear, 
they  are  then  separately  sworn,  well  and  truly  to  try  the  issue  between 
the  parties,  and  a  true  verdict  to  give  according  to  the  evidence ;  and 
hence  they  are  denominated  the  jury,  jwraia,  and  jurors. 

HKABING  OF  TH£  HKBITS. 

The  jury  are  now  ready  to  hear  the  merits ;  and  to  fix  tlieir  attention 
the  closer  to  the  facts  which  they  are  impanelled  and  sworn  to  try,  the 
pleadings  are  opened  to  them  by  counsel  on  that  side  which  holds  the 
affirmative  of  the  question  in  issue.  For  the  issue  is  said  to  lie.,  and  proof 
is  always  first  required,  upon  tliat  side  which  affirms  the  matter  in  ques- 
tion. The  opening  counsel  briefly  informs  them  what  has  been  transacted 
in  the  court  above;  the  parties,  the  nature  of  the  action,  the  declaration, 
the  plea,  replication,  and  other  proceedings,  and,  lastly,  upon  what  point 
the  issue  is  joined,  which  is  there  set  down  to  be  determined.  The  nature 
of  the  case,  and  the  evidence  intended  to  be  produced,  are  next  laid  before 
them  by  counsel  also  on  the  same  side ;  and  when  their  evidence  is  gone 
through,  the  advocate  on  the  other  side  opens  the  adverse  case,  and 
supports  it  by  evidence ;  and  then  the  party  which  began  is  heard  by  way 
of  reply. 

KTIDENCE. 

Evidence  signifies  that  which  demonstrates,  makes  clear,  or  ascertains 
the  truth  of  the  very  fact  or  point  in  issue,  either  on  tlie  one  side  or  on  the 
other;  and  no  evidence  ought  to  be  admitted  to  any  other  point.    There- 
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fore  upon  an  action  of  debt,  when  the  defendant  denies  his  bond  by  the 
plea  of  non  eftt  factmiiy  and  the  issne  is,  wliether  it  be  tlie  defendant's 
deed  or  no ;  he  cannot  give  a  release  of  this  bond  in  evidence ;  for  that 
does  not  destroy  the  bond,  and  therefore  does  not  prove  the  issue  which 
he  has  chosen  to  rely  upon,  viz.,  that  the  bond  has  no  existence. 

Again :  evidence  in  the  trial  by  jury  is  of  two  kinds,  either  that  which 
is  given  in  proof,  or  that  which  tlie  jury  may  receive  by  their  own  private 
knowledge.  The  former,  or  proo/Sj  (to  which  in  common  speech  the  name 
of  evidence  is  usually  confined,)  are  either  written,  or  parol,  that  is,  by 
word  of  mouth. 

WBITTKN  PROOFS. 

Written  proofs  or  evidence  are, — 1,  Records,  and  2,  Antient  deeds  of 
thirty  years'  standing,  which  prove  themselves;  but,  3,  Modern  deeds, 
and  4,  Other  writings,  must  be  attested  and  verified  by  parol  evidence  of 
witnesses.  And  the  one  general  rule  that  runs  through  all  the  doctrine 
of  trials  is  this, — that  the  best  evidence  the  nature  of  the  case  will  admit 
of  shall  always  be  required,  if  possible  to  be  had;  but,  if  not  possible, 
then  the  best  evidence  that  can  be  had  shall  be  allowed.  For  if  it  be 
found  that  there  is  any  better  evidence  existing  than  is  produced,  the  very 
not  producing  it  is  a  presumption  that  it  would  have  detected  some  false- 
hood that  at  present  is  concealed.  Thus,  in  order  to  prove  a  lease  for 
years,  nothing  else  shall  be  admitted  but  the  very  deed  of  lease  itself,  if 
in  being;  but  if  that  be  positively  proved  to  be  burned  or  destroyed,  (not 
relying  on  any  loose  negative,  as  that  it  cannot  be  found,  or  the  like,) 
then  an  attested  copy  may  be  produced ;  or  parol  evidence  be  given  of  its 
contents.  So,  no  evidence  of  a  discourse  with  another  will  be  admitted, 
but  the  man  himself  must  be  produced ;  yet  in  some  cases  (as  in  proof  of 
any  general  customs,  or  matters  of  common  tradition  or  repute)  the  courts 
admit  of  hearsay  evidence,  or  an  account  of  what  persons  deceased  have 
declared  in  their  lifetime ;  but  such  evidence  will  not  be  received  of  any 
particular  facts.  So,  too,  books  of  account  or  shop-books  are  not  allowed 
of  themselves  to  be  given  in  evidence  for  the  owner;  but  a  servant  who 
made  the  entry  may  have  recourse  to  them  to  refresh  his  memory;  and  if 
such  servant  (who  was  accustomed  to  make  those  entries)  be  dead,  and 
his  hand  be  proved,  the  book  may  be  read  in  evidence ;  for  as  tradesmen 
are  often  under  a  necessity  of  giving  credit  without  any  note  or  writing, 
this  is  therefore,  when  accompanied  with  such  other  collateral  proofs  of 
fairness  and  regularity,  the  best  evidence  that  can  then  be  produced. 

PAUOL  KVIDKNCE. 

With  regard  to  parol  evidence,  or  vitnessea;  it  must  first  be  remem- 
bered, that  there  is  a  process  to  bring  them  in  by  writ  of  subptjena  ad  testi- 
ficandum: which  commands  them,  laying  tiside  all  pretences  and  excuses, 
to  appear  at  the  trial.  But  no  witness,  unless  his  reasonable  expenses  be 
tendered  him,  is  bound  to  appear  at  all ;  nor,  if  he  appears,  is  he  bound  to 
give  evidence  till  such  charges  are  actually  i^aid  him. 
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All  witneH.seK,  of  wluitevor  religion  or  country,  that  liave  the  use  of 
their  reason,  are  to  be  receive*!  and  examined,  excej)t  such  as  are  infamouSf 
or  such  as  are  interested  in  the  event  of  the  cause.  All  others  are  compe- 
tent witnesses;  though  the  jury  from  other  circumstances  will  judge  of  their 
credibility.  Infamous  persons  are  »uch  as  may  be  challenged  as  jurors 
propter  delictum;  and  therefore  never  shall  beadmitte<l  to  give  evidence 
to  inform  that  jury  with  whom  they  were  too  scandalous  to  as80<:iate. 
Interested  witnesses  may  be  examined  upon  a  voir  dire-^  if  suspected  to  be 
secretly  coucerne<l  in  the  event;  or  their  interest  may  be  proved  in  court. 
Which  last  is  the  only  method  of  supporting  an  objection  to  the  former 
class:  for  no  man  is  to  be  examined  to  prove  his  own  infamy.  And  no 
counsel,  attorney,  or  other  person,  intrusted  with  the  secrets  of  the  cause 
by  the  party  himself,  shall  be  compelled,  or  perhaps  allowed,  to  give  evi- 
dence of  such  conversaticm  or  matters  of  privacy,  as  came  to  his  knowledge 
by  virtue  of  such  trust  and  confidence :  but  he  may  be  examined  as  to 
mere  matters  of  fact,  as  the  execution  of  a  deed  or  the  like,  which  might 
have  come  to  his  knowledge  without  being  intrusted  in  the  cause. 

One  witness  (if  cre(iible)  is  sufficient  evidence  to  a  jury  of  any* single 
facts,  though  undoubtedly  the  concurrence  of  two  or  more  corroborates  the 
proof. 

CIRCIIMMTANTIAL  KTIDKXCE. 

Positive  proof  is  always  required,  where  from  the  nature  of  the  case  it 
appears  it  might  have  possibly  been  had.  But  next  to  positive  proof,  cir- 
cumstantial evidence  or  the  doctrine  of  presumptions  must  take  place ;  for 
when  the  fact  itaelf  cannot  be  demonstratively  evinced,  that  which  comes 
nearest  to  the  proof  of  the  fact  is  the  proof  of  such  circumstances  which 
either  necessarily ,  or  usually ^  attend  such  facts ;  and  these  are  called  pre- 
sumptions, which  are  only  to  be  relied  upon  till  the  contrary  be  actually 
proved.  Violent  presumption  is  many  times  equal  to  full  proof;  for  there 
those  circumstances  appear,  which  necessarily  attend  the  fact.  Lights  or 
rash,  presumptions  have  no  weight  or  validity  at  all. 

THK  OATH.    BILL  OF  EXCEPTIONS.     DEMUBKER  TO  EVIDENCE. 

The  oath  administered  to  the  witness  is  not  only  that  what  he  deposes 
shall  be  true,  but  that  he  shall  also  depose  the  ivhole  truth ;  so  that  he  is 
not  to  conceal  any  part  of  what  he  knows,  whether  interrogated  particu- 
larly to  that  point  or  not.  And  all  this  evidence  is  to  be  given  in  open 
court,  in  the  presence  of  the  parties,  their  attorneys,  the  counsel,  and  all 
bystanders,  and  before  the  judge  and  jury ;  each  party  having  liberty  to 
except  to  its  competency,  which  exceptions  are  publicly  stated,  and  by 
the  judge  are  openly  and  publicly  allowed  or  disallowed,  in  the  face  of  the 
country ;  which  must  curb  any  secret  bias  or  partiality  that  might  arise  in 
his  own  breast.  And  if,  either  in  his  directions  or  decisions,  he  mistakes 
the  law  by  ignorance,  inadvertence,  or  design,  the  counsel  on  either  side 
may  require  him  publicly  to  seal  a  hill  of  exceptions,  stating  the  point  in 
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which  he  is  stipposetl  to  err;  and  this  he  is  ohliged  to  seal,  by  statute 
Westm.  2,  13  Edw.  I.  c.  31,  or,  if  he  refuses  so  to  do,  the  party  may  have 
a  compulsory  writ  against  him,  commanding  him  to  seal  it,  if  the  fact 
alleged  be  truly  stated :  and  if  he  returns  that  the  fact  is  untruly  stated, 
when  the  case  is  otherwise,  an  action^  will  lie  against  him  for  making  a 
false  return.  This  bill  of  exceptions  is  in  the  nature  of  an  appeal,  exam- 
inable, not  in  the  court  out  of  which  the  record  issues  for  the  trial  at  nisi 
prius,  but  in  the  next  immediately  superior  court,  upon  a  writ  of  error, 
after  judgment  given  in  the  court  below.  But  a  demurrer  to  evidence 
shall  be  determined  by  the  court  out  of  which  the  record  is  sent.  This 
happens  where  a  record  or  other  matter  is  produced  in  evidence,  concern- 
ing the  legal  consequences  of  which  there  arises  a  doubt  in  law ;  in  which 
case  the  adverse  party  may  if  he  pleases  demur  to  the  whole  evidence ; 
which  admits  the  truth  of  every  fact  that  has  been  alleged,  but  denies  the 
sufficiency  of  them  all  in  point  of  law  to  maintain  or  overthrow  the  issue ; 
which  draws  the  question  of  law  from  the  cognizance  of  the  jur}'  to  be  de- 
cided (as  it  ought)  by  the  court.  But  neither  these  demurrers  to  evidence, 
nor  the  bills  of  exceptions,  are  at  present  so  much  in  use  as  formerly ; 
since  the  more  frequent  extension  of  the  discretionary  powers  of  the  court 
in  granting  a  new  trial,  which  is  now  very  commonly  had  for  the  mis- 
direction of  the  judge  at  nisi  prins, 

Jl]KT*g  OWH  KNOWLEDOK. 

As  to  such  evidence  as  the  jury  may  have  in  their  own  consciences  by 
their  private  knowledge  of  facts,  it  was  an  antieut  doctrine  that  this  had 
as  much  right  to  sway  their  judgment  as  the  written  or  parol  evidence 
which  is  delivered  in  court.  And  therefore,  it  hath  been  often  held  that 
though  no  proofs  be  produced  on  either  side,  yet  tlie  jury  might  bring  in 
a  verdict.  For  the  oath  of  the  jurors  to  find  according  to  their  evidence 
was  construed  to  be,  to  do  it  according  to  the  best  of  their  own  knowledge. 
But  this  doctrine  was  gradually  exploded,  when  attaints  began  to  be  dis- 
used and  7iew  <ria/«  introduced  in  their  stead.  For  it  is  quite  incompatible 
with  the  grounds  upon  which  such  new  trials  are  every  day  awarded,  viz., 
that  the  verdict  was  given  without^  or  contrary  tOj  evidence.  And  there- 
fore, together  with  new  trials  the  practice  seems  to  have  been  first  intro- 
duced which  now  universally  ol)tain8,  that  if  a  juror  knows  anything  of 
the  matter  in  issue  he  may  be  sworn  as  a  witness  and  give  his  evidence 
publicly  in  court. 

THKSt'llMINti  UP. 

When  the  evidence  is  gone  through  on  both  sides,  the  judge,  in  the 
presence  of  the  parties,  the  counsel,  ami  all  others,  sums  up  the  whole  to 
the  jury ;  omitting  all  superfluous  circumstances,  observing  wherein  the 
main  question  and  principal  issue  lies,  stating  what  evidence  has  been 
given  to  support  it,  with  such  remarks  as  he  thinks  necessary  for  their 
direction,  and  giving  them  his  opinion  in  matters  of  law  arising  upon  that 
evidence. 
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Tlio  jury,  after  the  proofs  are  siiiiuned  up,  uuless  the  case  be  very 
clear,  withdraw  from  tlie  bar  to  consider  of  their  verdict;  and,  in  order  to 
avoid  intemperance  and  causelcHs  delay,  are  to  be  kept  without  meat, 
drink,  fire,  or  candle,  unless  by  i)ermi8Bion  of  the  judge,  till  they  are  all 
unanimously  agreed.  If  our  juries  eat  or  drink  at  all,  or  have  any  eat- 
ables about  them,  without  consent  of  the  court,  and  before  verdict,  it  is 
finable ;  and  if  they  do  so  at  his  charge  for  whom  they  afterwards  find,  it 
will  set  aside  the  verdict.  Also  if  they  speak  with  either  of  the  parties  or 
their  agents,  after  they  are  gone  from  the  bar;  or  if  they  receive  any  fresh 
evidence  in  private ;  or  if  to  prevent  disputes  they  cast  lots  for  whom  they 
shall  find ;  any  of  these  circumstances  will  entirely  vitiate  the  verdict. 
And  it  has  been  held,  that  if  the  jurors  do  not  agree  in  their  verdict  before 
the  judges  are  about  to  leave  the  town,  though  they  are  not  to  be  threat- 
ened or  imprisoned,  the  judges  are  not  bound  to  w^ait  for  them,  but  may 
carry  them, round  the  circuit  from  town  to  town  in  a  cart. 

When  they  are  all  unanimously  agreed,  the  jury  return  back  to  the 
bar;  and,  before  they  deliver  their  verdict,  the  plaintiff*  is  bound  to  appear 
in  court,  by  himself,  attorney,  or  counsel,  in  order  to  answer  the  amerce- 
ment to  which  by  the  old  law  he  is  liable,  as  has  been  formerly  mentioned, 
in  case  he  fails  in  his  suit,  as  a  punishment  for  his  false  claim.  To  be 
amercedy  or  a  mercic,  is  to  be  at  the  king's  mercy  with  regard  to  the  fine 
to  b8  imposed.  The  amercement  is  disused,  but  the  form  still  continues ; 
and  if  the  plain tifl'  does  not  appear,  no  verdict  can  be  given,  but  the 
plaintiff  is  said  to  be  non'Suiiy  non-sequitur  clamorem  suum.  Therefore  it 
is  usual  for  a  plaintiff,  when  he  or  his  counsel  perceives  that  he  has  not 
given  evidence  sufficient  to  maintain  his  issue,  to  be  voluntarily  non- 
suited, or  withdraw  himself :  whereupon  the  crier  is  ordered  to  call  the 
plaintiff;  and  if  neither  he,  nor  anybody  for  him,  appears,  he  is  non-suited, 
the  jurors  are  discharged,  the  action  is  at  an  end,  and  the  defendant 
shall  recover  his  costs.  The  reason  of  this  practice  is,  that  a  non-suit  is 
more  eligible  for  the  plaintiff  than  a  verdict  against  him ;  for  after  a  non- 
suit, which  is  only  a  default,  he  may  commence  the  same  suit  again  for 
the  same  cause  of  action ;  but  after  a  verdict  had,  and  judgment  conse- 
quent thereupon,  he  is  forever  barred  from  attacking  the  defendant  upon 
the  same  ground  of  complaint.  But,  in  case  the  plaintiff  appears,  the  jury 
by  their  foreman  deliver  in  their  verdict. 

SPECIKN  OF  VEBDICT.  « 

A  verdict,  vere  dictum,  is  either  privy,  or  public.  A  privy  verdict  is 
when  the  judge  hath  left  or  adjourned  the  court:  and  the  jury,  being 
agreed,  in  order  to  be  delivered  from  their  confinement,  obtain  leave  to 
give  their  verdict  privily  to  the  judge  out  of  court:  which  privy  verdict  is 
of  no  force  unless  afterwards  affirmed  })y  a  public  verdict  given  openly  in 
court;  wherein  the  jury  may,  if  they  please,  vary  from  the  privy  verdict. 
So  that  tlie  privy  verdict  is  indeed  a  mere  nullity.  But  the  only  effectual 
and  legal  verdict  is  the  public  verdict :  in   which  they  openly  declare  to 
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have  found  the  issue  for  the  i>huntiir,  or  for  the  defeudant;  and  if  for  the 
plaintiff,  they  assess  the  damages  also  sustained  by  the  idaintiflT  in  conse- 
quence of  the  injury  upon  which  the  action  is  brought. 

SPKCUL  YKRDUT. 

Sometimes,  if  there  arises  in  the  case  any  difficult  matter  of  law,  the 
jury,  for  the  sake  of  better  information,  and  to  avoid  the  danger  of  having 
their  verdict  attainted,  will  find  a  special  verdict.  And  herein  they  state 
the  naked  facts,  as  they  find  them  to  be  proved,  and  pray  the  advice  of 
the  court  thereon ;  concluding  conditionally,  that  if  upon  the  whole  mat- 
ter the  court  should  be  of  opinion  that  the  plaintiff  had  cause  of  action, 
they  then  find  for  the  plaintiff;  if  otherwise,  then  for  the  defendant.  This 
is  entered  at  length  on  the  record  and  afterwards  argued  and  determine<l 
in,  the  court  at  Westminster,  from  whence  the  issue  came  to  be 
tried. 

Another  method  of  finding  a  species  of  special  verdict  is  when  the 
jury  find  a  verdict  generally  for  the  plaintiff,  but  subject  nevertheless  to 
the  opinion  of  the  judge  or  the  court  above,  ou  a  special  case  stated  by  the 
counsel  on  both  sides  with  regard  to  a  matter  of  law :  which  has  this  ad- 
vantage over  a  special  verdict,  that  it  is  attended  with  much  less  expense, 
and  obtains  a  much  speedier  decision ;  the  postea  (of  which  in  the  next 
chapter)  being  stayed  in  the  hands  of  the  officer  of  nisi  prius^  till  tlje 
question  is  determined,  and  the  verditrt  is  then  entered  for  the  plaintiff  or 
defendant,  as  the  case  may  happen.  But,  as  nothing  appears  upon  the 
record  but  the  general  verdict,  the  parties  are  precluded  hereby  from  the 
benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judgment  of  the  court,  or 
judge,  upon  the  point  of  law.  Which  makes  it  a  thing  to  be  wished,  that 
a  method  could  be  devised  of  either  lessening  the  expense  of  special  ver- 
dicts, or  else  of  entering  the  cause  at  length  upon  the  postea.  But  in  both 
these  instances  the  jury  may,  if  they  think  i)roper,  take  upon  themselves 
to  determine,  at  their  own  hazard,  the  complicated  question  of  fact  and 
law,  and  without  either  special  verdict  or  special  case,  may  find  a  verdict 
absolutely  either  for  the  plaintiff  or  defendant. 

When  the  jury  have  delivered  in  their  verdict,  and  it  is  recorded  in 
court,  they  are  then  discharged,  and  so  ends  the  trial  by  jury. 

The  author  concludes  the  chapter  with  what  he  terms  a  "  Just  panegyric  "  on 
the  trial  by  Jury  and  a  statement  of  four  principal  defects,  as  follows: 

1.  The  want  of  a  complete  discovery  by  the  oath  of  the  parties. 

2.  The  want  of  a  compulsive  power  for  the  production  of  books  and  papers  be- 
longing to  the  parties. 

3.  The  want  of  pow^er  to  examine  witnesses  abroad. 

4.  The  danger  arising  from  local  prejudices,  etc. 
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CHAPTER  XXIV. 

OF  JUDGMENT  AND  ITS  INCIDENTS. 

POSTKA. 

In  the  present  chapter  we  are  to  consider  the  transactions  in  a  cause, 
next  immediately  subsetiuent  to  arjjuing  the  <lemurrer,  or  trial  of  the 
issue. 

If  the  issue  be  an  issue  of  fact,  and  upon  trial  by  any  of  the  methods 
mentioned  in  the  two  preceding?  cliapters,  it  be  found  for  either  the  plain- 
tiff or  defendant,  or  specially;  or  if  the  plaintiff  makes  default,  or  is  non- 
suit; or  whatever,  in  short,  is  done  subsequent  to  the  joining  of  Issue  and 
awarding  the  trial,  it  is  entered  on  record,  and  is  called  a  postea.  The 
8ubat:ini'(^  of  which  is,  that  pj^tea^  afterwards,  i\\e  said  plaintiff  and  de- 
fendant jip])eared  by  their  attorneys  at  the  place  of  trial ;  and  a  jury,  be- 
ing sworn,  found  such  a  verdict;  or,  that  the  plaintiff,  after  the  jury 
sworn,  male  default,  and  did  not  prosecute  his  suit;  or,  as  the  case  may 
happen.  This  is  added  to  the  roll,  which  is  now  returned  te  the  court 
from  which  it  was  sent;  and  the  history  of  the  cause,  from  the  time  it  was 
carried  out,  is  thus  continued  by  the  postea. 

THK  JUDGMKNT. 

Next  follows,  sixthly,  the  judgment  of  the  court  upon  what  has  pre- 
viously passed  ;  both  the  matter  of  law  and  matter  of  fact  being  now  fully 
weighed  and  adjusted.  Judgment  may,  however,  for  certain  causes  be 
suspended,  or  fiHally  arretted;  for  it  cannot  be  entered  till  the  next  tenn 
after  trial  had,  and  that  upon  notice  to  the  other  party.  So  that  if  any 
defect  of  justice  happened  at  the  trial,  by  surprise,  inadvertence,  or  mis- 
conduct, the  party  may  have  relief  in  the  court  above,  by  obtaining  a  new 
trial ;  or  if,  notwithstanding  the  issue  of  fact  be  regularly  decided,  it  ap- 
pears that  the  complaint  was  either  not  actionable  in  itself,  or  not  made 
with  sufficient  precision  and  accuracy,  the  i)art.y  may  supersede  it  by  ar- 
resting or  staying  the  judgment. 

TAUSKS  OF  SrSPKXDIX«  JIDOUKXT. 

I.  Causes  of  nm^pendiufj  the  judgment,  by  granting  a  ww  trial,  are  at 
present  wholly  vxiriiu'n',  arising  from  matter  foreign  to,  or  dehorn  the  re- 
cord. Of  this  sort  are  want  of  notice  of  trial;  or  any  flagrant  mis})eha- 
viour  of  the  i)arty  prevailing  towards  the  jury,  which  may  have  influenced 
their  venlict;  or  any  gross  mislx'haviour  of  the  jury  among  themselves: 
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also  if  it  appearg  by  tlie  judge's  report,  certified  by  the  court,  that  the 
jury  have  brought  in  a  veniict  without  or  contrary  to  evidence,  so  that  he 
is  reasonably  dissatisfied  therewith ;  or  if  they  have  given  exorbitant  dam- 
ages; or  if  the  judge  himself  has  misdirected  the  jury,  so  that  they  found 
an  unjustifiable  verdict:  for  tliese,  and  otiier  reasons  of  the  like  kind,  it  is 
the  practice  of  the  court  to  award  a  new  or  second  trial.  But  if  two  juries 
agree  in  the  same  or  a  similar  verdict,  a  third  trial  is  seldom  awarded  : 
for  the  law  will  not  readily  suppose  that  the  verdict  of  any  one  subse- 
quent jury  can  countervail  the  oaths  of  the  two  preceding  ones. 

NKW  TRIAL. 

A  new  trial  is  a  rehearing  of  the  cause  before  another  jury,  but  with 
as  little  prejudice  to  either  party  as  if  it  had  never  been  heard  before.  No 
advautage  is  taken  f»f  the  former  verdict  on  the  tme  side,  or  the  rule  of 
court  for  awarding  such  second  trial  on  the  other. 

A  sufiicieut  ground  must,  however,  be  laid  before  the  court,  to  patisfy 
them  that  it  is  necessary  to  justice  that  the  cause  should  be  further  con- 
sidered. If  the  matter  be  such  as  did  not  or  could  not  appear  to  the  judge 
who  presided  at  iiini  priuSf  it  is  disclosed  to  the  court  by  affidavit:  if  it 
arises  from  what  passed  at  the  trial,  it  is  taken  from  the  judge's  informa- 
tion, who  usually  makes  a  special  and  minute  report  of  the  evidence. 
Counsel  are  heard  on  both  sides  to  impeach  or  establish  the  verdict,  and 
the  court  give  their  reasons  at  large  why  a  new  examination  ought  or 
ought  not  to  be  allowed.  The  true  import  of  the  evidence  is  duly  weighed, 
false  colours  are  taken  ofl!",  and  all  points  of  law  which  arose  at  the 
trial  are  upon  full  deliberaticm  clearly  explained  and  settled. 

Nor  do  the  courts  lend  too  easy  an  ear  to  every  application  for  a  review 
of  the  former  verdict.  They  must  be  satisfied  that  there  are  strong  prob- 
able grounds  to  suppose  that  the  merits  have  not  been  fairly  and  fully  dis- 
cussed, and  that  the  decision  is  not  agreeable  to  the  justice  and  truth  of 
the  case.  A  new  trial  is  not  granted  where  the  value  is  too  inconsidera- 
ble to  merit  a  second  examination.  It  is  not  granted  upon  nice  and  for- 
mal objections,  which  do  not  go  to  the  real  merits.  It  is  not  granted  in 
cases  of  strict  right  or  Hunnnum  juny  where  the  rigorous  exaction  of  extreme 
legal  justice  is  hardly  reconcilable  to  conscience.  Nor  is  it  granted  where 
the  scales  of  evidence  hang  nearly  equal ;  that  which  leans  against  the 
former  verdict  ought  always  very  strongly  to  prei)onderate. 

In  granting  such  further  trial  (which  is  matter  of  sound  discretion) 
the  court  has  also  an  opportunity,  which  it  seldom  fails  to  improve,  of 
supplying  those  defects  in  this  mode*  of  trial  which  were  state<l  in  the  pre- 
ceding chapter;  by  laying  the  party  applying  under  all  such  equitiible 
terms  as  his  antagonist  shall  desire  and  mutually  ofier  to  comply  with ; 
such  as  the  discovery  of  some  facts  upon  oath ;  the  admissicm  of  others 
not  intended  to  be  litigated;  th<*  production  of  deeds,  l>ooks,  and 
papers;  the  examination  of  witnesses,  infirm  or  going  beyond  sea;  and 
the  like.     And  the  <lelay  and  expense  of  this  proceeding  are  so  small  and 
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trifling,  that  it  selilom  can  be  moved  for  to  gain  time  or  gratify  humour. 
The  motion  must  be  made  witfiin  the  first  four  days  of  the  next  succeed- 
ing term,  witliin  which  term  it  is  usually  heard  and  decided. 

AKBKKT  OF  JIJDtiHKNT. 

2.  Arrests  of  judgment  arise  from  iyitrinnic  causes,  appearing  upon 
the  face  of  the  record.  Of  this  kind  are,  first,  where  the  declaration  va- 
ries totally  from  the  original  writ;  as  where  the  writ  is  in  debt  or  detinue, 
and  the  plaiutift*  declares  in  an  action  on  the  case  for  an  assnmjml;  for, 
the  original  writ  out  of  cliancery  being  tlie  foundation  and  warrant  of  the 
whole  proceedings  in  the  common  pleas,  if  the  dechiration  does  not  pursue 
the  nature  of  tlie  writ,  the  court's  authority  totally  fails.  Also,  secondly, 
where  tlie  verdict  materially  differs  from  the  plea«lings  and  issue  thereon; 
as  if,  in  an  action  for  words,  it  is  laid  in  the  declaration  that  the  defendant 
said,  **  the  plaintiff  i«  a  bankrupt;"  and  the  verdict  finds  specially  that 
he  said,  *'the  plaintifi'  fuill  be  a  bankrupt.'*  Or,  thirdly,  if  the  case  laid 
in  the  declaration  is  not  sufficient  in  point  of  law  to  found  an  action  upon. 
And  this  is  an  invariable  rule  with  regard  to  arrests  of  judgment  upon 
matter  of  law,  **  that  whatever  is  alleged  in  arrest  of  judgment  must  be 
such  matter  as  would  upon  demurrer  have  been  sufficient  to  overturn  the 
action  or  plea."  But  the  rule  will  not  hoUl  e  cojirersOj  "that  everything 
that  may  be  alleged  as  cause  o(  demurrer  will  be  good  in  arrest  of  judg- 
ment; "  for  if  a  declaration  or  plea  omits  to  state  some  particular  circum- 
stance without  proving  Of  which  at  the  trial  it  is  imposible  to  support  the 
action  or  defence,  this  omission  shall  be  aided  by  a  verdict.  For  the  ver- 
dict ascertains  those  facts,  which  before  from  the  inaccuracy  of  the  plea<l- 
ings  might  be  dubious;  since  the  law  will  not  suppose,  that  a  jury,  under 
the  inspection  of  a  judge  would  find  a  verdict  for  the  plaintiff  or  defen- 
dant, unless  he  had  proved  those  circumstances,  without  whi(^h  his  gen- 
eral allegation  is  defective.  Exceptions  therefore  that  are  moved  in  arrest 
of  judgment  must  be  much  more  material  and  glaring  than  such  as  will 
maintain  a  demurrer;  or,  in  other  words,  many  inaccuracies  and  omis- 
sions, which  wouhl  be  fatal  if  early  observed,  are  cured  by  a  subsequent 
verdict ;  and  not  suffered,  in  the  last  stage  of  a  course,  to  unravel  the 
whole  proceedings.  But  if  the  thing  omitted  be  essential  to  the  action  or 
the  defence,  as  if  the  plaintiff  does  not  merely  state  his  title  in  a  defec- 
tive manner,  but  sets  forth  a  title  that  is  totally  defective  in  itself,  or  if  to 
an  action  of  debt  the  defendant  pleads  not  (juilty  instead  of  nil  (iehetj  these 
cannot  be  cured  .by  a  verdi<'t  for  the  j)laintiff  in  the  first  case,  or  for  the 
defendant  in  the  second. 

If,  by  the  misconduct  or'  inadvertence  of  the  pleadei's,  the  issue  be 
joined  on  a  fact  totally  immaterial,  or  insufficient  to  determine  the  right 
so  that  the  court  upon  the  finding  cannot  know  for  wlumi  judgment  ought 
to  ])e  given;  as  if,  in  an  action  (m  the  case  in  (taHuitijuiit  against  an  execu- 
tor, he  pleads  that  he  himself  <" instead  of  the  testator)  made  no  such 
promise;  or  if,  in  an  action  of  debt  on  l>ond  conditioned  to  pay  money  on 
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or  before  a  certain  day,  the  defendant  pleads  payment  on  the  day  :  (which 
issue,  if  found  for  the  plaintiff,  would  be  inconclusive,  as  the  money  might 
have  been  paid  before) ;  in  these  cases  the  court  will  after  verdict  award  a 
repleader  quod  partes  replacitent;  unless  it  appears  from  the  whole  record 
that  nothing  material  can  possibly  be  pleaded  in  any  shape  whatsoever, 
and  then  a  repleader  will  be  fruitless.  And,  whenever  a  replea<ler  is 
granted,  the  i)leadinj?s  must  begin  de  novo  at  that  stage  of  them,  whether 
it  be  the  plea,  replication,  or  rejoiner,  etc.,  wherein  there  appears  to  have 
been  tlie  first  defect,  or  deviation  from  the  regular  course. 

If  judgment  is  not  by  some  of  these  means  arrested  within  the  first 
four  days  of  the  next  term  after  the  trial,  it  is  then  to  be  entered  on  the 
roll  or  record. 

Jt'DGMKNT. 

Judgments  are  the  sentence  of  the  law,  pronounced  by  the  court  upon 
the  matter  contained  in  the  record ;  and  are  of  four  sort«.  First,  where 
the  facts  are  confessed  by  the  parties,  and  the  law  determined  by  the 
court;  as  in  case  of  judgment  upon  demurrer:  secondly,  where  the  law'  is 
admitted  by  the  parties,  and  the  facts  disputed ;  as  in  case  of  judgment  on 
a  verdict:  thirdly,  where  both  the  fact  and  the  law  arising  thereon  are 
admitted  by  the  defendant;  which  is  the  case  of  judgments  by  confession 
or  default:  or,  lastly,  where  the  plaintiff  is  convinced  that  eitlier  fact,  or 
law,  or  both,  are  insnfiicient  to  support  his  action,  and  therefore  abandons 
or  withdraws  his  prosecution;  which  is  the  case  in  judgments  upon  a  non- 
suit or  retraxit. 

The  judgment,  though  pronounced  or  awarded  by  the  judge.s  is  not 
their  determination  or  sentence,  but  the  determination  and  sentence  of 
the  law.  Therefore  the  style  of  the  judgment  is,  not  that  it  is  decreed  or 
resolved  by  the  court,  for  then  the  judgment  might  appear  to  l)e  their  own ; 
but,  **  it  is  considered,"  consideratum  est  per  eariam^  that  the  plaintiff  do 
recover  his  damages,  his  debt,  his  possession,  and  the  like ;  which  implies 
that  the  judgment  is  none  of  their  own ;  but  the  act  of  law,  pronounced 
and  declared  by  the  court,  after  due  deliberation  and  inquiry. 

lirrEBLOCUTORY  AND  FINAL  Jl  DCIMKNT. 

All  these  species  of  judgment's  are  either  interlocutory  or  final.  In- 
terlocutory judgments  are  such  as  are  given  in  the  middle  of  a  cause,  upon 
some  plea,  proceeding,  or  default  whicli  is  only  intermediate,  and  does  not 
finally  determine  or  complete  the  suit.  Of  this  nature  are  all  judgments 
for  the  plaintiff  upon  pleuH  in  abate  nicnl  of  the  suit  or  action :  in  whi<'h 
it  is  (!onsidere<l  by  tiie  court,  that  the  defendant  do  answer  over,  irxpnu- 
deat  ouster;  that  is,  i)ut  in  a  more  sul)stantial  plea. 

Hut  the  interlocutory  judgments,  most  nsually  spoken  of,  are  those 
incomplete  judgments,  whereby  the  riijht  of  the  plaintiff  is  indeed  estjih- 
lished,  but  the  f/ttaututn  of  «lama«£es  sustained  by  him  is  not  ascertaine<l : 
which  is  a  matter  tliat  caniiol  hr  done  without  the  intervention  of  a  jury. 
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This  can  only  happen  where  the  plaintiff  recovers ;  for,  when  judgment  is 
given  for  the  defendant,  it  is  always  complete  as  well  as  final.  And  this  hap- 
pens in  the  first  place,  where  the  defendant  suffers  judgment  to  go  against 
him  by  default,  or  nihil  dicit;  as  if  he  puts  in  no  plea  at  all  to  the  plaintiff's 
declaration :  by  confession  or  cognovit  actionem^  where  he  acknowledges  the 
plaintifPs  demand  to  be  just:  or  by  nan  sum  informatus,  when  tiie  defend- 
ant's attorney  declares  he  has  no  instruction  to  say  anything  in  answer  to 
the  plaintiff,  or  in  defence  of  his  client;  which  is  a  species  of  judgment  by 
default.  If  these,  or  any  of  them,  happen  in  actions  where  the  specific 
thing  sued  for  is  recovered,  as  in  actions  of  debt  for  a  sum  certain,  the 
judgment  is  absolutely  complete.  And  therefore  it  is  very  usual,  in 
order  to  strengthen  a  creditor's  security,  for  the  debtor  to  execute  a  war- 
rant of  attorney  to  some  attorney  named  by  the  creditor,  empowering  him 
to  confess  a  judgment  by  either  of  the  ways  just  now  mentioned  (by  nihil 
dicity  cognovit  actionem j  or  non  sum  informatus)  in  an  action  of  debt  to  be 
brought  by  the  creditor  against  the  debtor  for  the  specific  sum  due :  which 
judgment  when  confessed,  is  absolutely  complete  and  binding;  provided 
the  same  (as  is  also  required  in  all  other  judgments)  be  regularly  docquet- 
tedy  that  is,  abstracted  and  entered  in  a  book,  according  to  the  directions 
of  statute  4  and  5  W.  and  M.  c.  20.  But  where  damages  are  to  be  recov- 
ered, a  jury  must  be  called  in  to  assess  them  ;•  unless  the  defendant,  to 
save  charges,  will  confess  the  whole  damages  laid  in  the  declaration; 
otherwise  the  entry  of  the  judgment  is,  *'  that  the  plaintiff  ought  to 
recover  his  damages,  (indefinitely,)  but,  because  the  court  know  not  what 
damages  the  said  plaintiff'  has  sustained,  therefore  the  sheriff  is  com- 
manded, that  by  the  oaths  of  twelve  honest  and  lawful  men  he  inquire 
into  the  said  damages,  and  return  such  inquisition  into  court."  This  pro- 
cess is  called  a  writ  of  inquiry:  in  the  execution  of  >vhich  the  sheriff  sits 
as  judge,  and  tries  by  a  jury,  subject  to  nearly  the  same  laws  and  condi- 
tions as  the  trial  by  jury  at  nisi  prius,  what  damai;es  the  plaintiff  has 
really  sustained ;  and  wlien  their  verdict  is  given,  which  must  assess  some 
damages,  the  sheriff  returns  the  inquisition,  which  is  entered  upon  the 
roll  in  manner  of  a  postea;  and  thereupon  it  is  considered,  that  the 
plaintiff  do  recover  the  exact  sum  of  the  damages  so  assessed.  In  like 
manner  when  a  demurrer  is  determined  for  the  plaintiff  and  upon  action 
wherein  damages  are  recovered,  the  judgment  is  also  incomplete,  without 
the  aid  of  a  writ  of  inquiry. 

Final  judgments  are  such  as  at  once  put  an  end  to  the  action  by 
declaring  that  the  plaintiff  has  eitlier  entitled  himself,  or  has  not,  to 
recover  the  remedv  he  sues  for. 

COSTS. 

Thus  much  for  judtrments ;  to  which  costs  are  a  necessary  appendage: 

it  ])oing  now  as  well  the  maxim  of  ours  as  of  the  civil   law  that  **  victus 

i'ictori  in  expensin  comleninandus  esl:'^  though  the  common  law  did  not 

professedly  allow  any,  the  amercement  of  the  vanqniwhed  partv  being 
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his  only  punishment.    These  costs,  on  both  sides,  are  taxed  and  modera- 
ted by  the  prothonotary,  or  other  proper  officer  of  the  court. 

EXKtUTION. 

After  judgment  is  entered,  execution  will  immediately  follow,  unless 
the  party  condemned  thinks  himself  unjustly  aggrieved  by  any  of  these 
proceedings ;  and  then  he  has  his  remedy  to  reverse  them  by  several  writs 
in  the  nature  of  appeals,  which  we  shall  consider  in  the  succeeding  chapter. 


CHAPTER  XXV. 

OF  PROCEEDINGS  IN  THE  NATURE  OF  APPEALS. 

WRITH  OF  ATTAINT  AND  DKCEIT. 

Proceedings  in  the  nature  of  appeals  from  the  proceedings  of  the 
king's  courts  of  law,  are  of  various  kinds :  according  to  the  subject-mat- 
matter  in  which  they  are  concerned.    They  are  principally  four. 

I.  A  writ  of  attaint :  which  lieth  to  inquire  whether  a  jury  of  twelre 
men  gave  a  false  verdict;  that  so  the  judgment  following  thereupon  may 
be  reversed. 

II.  The  writ  of  deceit t  or  action  on  the  case  in  nature  of  it,  may  be 
brought  in  the  court  of  common  pleas,  to  reverse  a  judgment  there  had  by 
fraud  or  collusion  in  a  real  action,  whereby  lands  and  tenements  have 
been  recovered  to  the  prejudice  of  him  that  hath  right.  But  of  this 
enough  hath  been  observed  in  a  former  chapter. 

AUDITA  qVERELA. 

III.  An  audita  querela  is  where  a  defendant,  against  whom  judgment 
is  recovered,   and  who  is  therefore  in  danger  of  execution,  or  perhaps 
actually  in  execution,  may  be  relieved  upon  good  matter  of  discharge, 
which  has  happened  since  the  judgment :  as  if  the  plaintiff  hath  given 
him  a  general  release ;  or  if  the  defendant  hath  paid  the  debt  to  the  plain- 
tiff without  procuring  satisfaction  to  be  entered  on  the  record.    In  these 
and  the  like  cases,  wherein  the  defendant  hath  good  matter  to  plead,  but 
hath  had  no  opportunity  of  pleading  it,  (either  at  the  beginning  of  the 
suit,  or  puis  darrein  continuancey  which,  as  was  shown  in  a  former  chap- 
ter, must  always  be  before  judgment,)  an  (tudita  querela  lies,  in  the  nature 
of  a  bill  in  equity,  to  be  relieved  against  tijc  oppression  of  the  plaintiff. 
It  is  a  writ  directed  to  the  court  stating  that  tlie  complaint  of  the  defend- 
ant hath  been  heard,  audita  querela  dtfeudent is,  and  then  setting  out  the 
matter  of  the  complaint,  it  at  lenjrth  enjoins  the  court  to  call  the  parties 
before  them,  and,  having  heard  th(»ir  allegations  and  proofs,  to  cauHe  jus- 
tice to  ])e  done  between   tliem.     It  also  lies  for  bail,  when  judgment  in 
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obtained  against  them  by  scire  facias  to  answer  the  debt  of  their  princi- 
pal, and  it  happens  afterwards  that  the  original  judgment  against  their 
principal  is  reversed :  for  here  the  bail,  after  judgment  had  against  them, 
have  no  opportunity  to  plead  this  special  matter,  and  thesefore  they  shall 
have  redress  by  audita  querela;  which  is  a  writ  of  a  most  remedial  nature, 
and  seems  to  have  been  invented  lest  in  any  case  there  should  be  an 
oppressive  detect  of  justice,  where  a  party  who  hath  a  good  defence  is  too 
late  to  make  it  in  the  ordinary  forms  of  law'.  But  the  indulgence  now 
shown  by  the  courts  in  granting  a  summary  relief  upon  motion,  in  cases 
of  such  evident  oppression,  has  almost  rendered  useless  the  writ  of  audita 
querela,  and  driven  it  quite  out  of  practice. 

WBIT  OF  EBBOR. 

IV.  But,  fourthly,  the  principal  method  of  redress  for  erroneous  judg- 
ments in  the  king's  court  of  record  is  by  writ  of  error  to  some  superior 
court  of  appeal. 

A  writ  of  error  lies  for  some  supposed  mistake  in  the  proceedings  of 
a  court  of  record ;  for  to  amend  errors  in  a  base  court,  not  of  record,  a 
writ  of  false  judgment  lies.  The  writ  of  error  only  lies  upon  matter  of  laxo 
arising  upon  the  face  of  the  proceedings ;  so  that  no  evidence  is  required 
to  substantiate  or  support  it ;  there  being  no  method  of  reversing  an  error 
in  the  determination  of  facts,  but  by  an  attaint  or  a  new  trial  to  correct  the 
mistakes  of  the  former  verdict. 

When  once  the  record  was  made  up,  it  was  formerly  held  that  by  the 
common  law  no  amendment  could  be  permitted,  unless  within  the  very 
terms  in  which  the  judicial  act  so  recorded  was  done :  for  during  the  term 
the  record  is  in  the  breast  of  the  court,  but  afterward  it  admitted  of  no 
alteration.  But  now  the  courts  are  become  more  liberal,  and,  where  jus- 
tice requires  it,  will  allow  of  amendments  at  any  time  while  the  suit  is 
depending,  notwithstanding  the  record  be  naade  up  and  the  term  be  past. 
For  they  at  present  consider  the  proceedings  as  in  fieri,  till  judgment  is 
given;  and  therefore,  that  till  then  they  have  power  to  permit  amend- 
ments by  the  common  law ;  but  when  judgment  is  once  given  and  enrolled, 
no  amendment  is  permitted  in  any  subsequent  term.  Mistakes  are  also 
effectually  helped  by  the  statutes  of  amendment  and  7>o/ai7»;  so-called  be- 
cause when  a  pleader  perceives  any  slip  in  the  form  of  his  proceedings  and 
acknowledges  such  error,  (jeofaile,)  he  is  at  liberty  by  those  statutes  to 
amend  it;  which  amendment  is  seldom  actually  made,  but  the  benefit  of 
the  acts  is  attained  by  the  court's  overlooking  the  exception. 

If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an  inferior 
court  of  record,  where  the  damages  are  less  than  ten  pounds;  or  if  it  is 
brought  to  reverse  the  judgment  of  any  superior  court  after  verdict,  he 
that  brings  the  writ,  or  tliat  is  plaintifT  in  error,  must  (excei)t  in  some 
peculiar  cases)  find  substantial  pledges  of  prosecution,  or  bail:  to  pre- 
vent delays  by  frivolous  pretences  to  appeal ;  and  for  securing  payment  of 
costs  and  damages, which  are  now  payable  by  the  vanquished  party  in  all 
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except  in  a  few  particular  instauces,  by  virtue  of  the  several  statutes  reci- 
ted in  the  margin. 

Each  court  of  appeal,  in  their  respective  stages,  may,  upon  hearing 
the  matter  of  law  in  which  the  error  is  assigned,  reverse  or  afiirm  the 
judgment  of  the  inferior  courts;  but  none  of  them  are  final,  save  only  the 
house  of  peers,  to  whose  judicial  decisions  all  other  tribunals  must  there- 
fore submit,  and  conform  their  own.  And  thus  much  for  the  reversal  or 
affirmance  of  judgments  at  law  by  writs  in  the  nature  of  appeals. 


CHAPTER   XXVI. 

OF  EXECUTION. 

If  the  regular  judgment  of  the  court,  after  the  decision  of  the  suit,  be 
not  suspended,  superseded,  or  reversed  by  one  or  other  of  the  methods 
mentioned  in  the  two  preceding  chapters,  the  next  and  last  step  is  the 
execution  of  that  judgment;  or  putting  the  sentence  of  the  law  in  force. 
This  is  performed  in  different  manners,  according  to  the  nature  of  the  action 
upon  which  it  is  founded,  and  of  the  judgment  which  is  had  or  recovered. 

EXE(  LTIONS  IN  REAL  OK  MIXED  ACTIONS. 

If  the  plaintiff  recovers  in  an  action  real  or  mixed,  whereby  the  seisin 
or  possession  of  land  is  awarded  to  him,  the  writ  of  execution  shall  be  an 
habere  facias  seiainam,  or  writ  of  seisin,  of  a  freehold;  or  an  habere  Jacias 
possessionem,  or  writ  of  possession,  of  a  cliattel  interest  These  are  writs 
directed  to  the  sheriff  of  the  county,  commanding  him  to  give  actual  pos- 
session to  the  plaintiff  of  the  land  so  recovered  :  in  the  execution  of  which 
the  sheriff  may  take  with  him  tlie  posse  comitatus,  or  power  of  the 
county;  and  may  justify  breaking  open  doors,  if  the  possession  be  not 
quietly  delivered.  But  if  it  be  peaceably  yielded  up,  the  delivery  of  a 
twig,  a  turf,  or  the  ring  of  the  door,  in  tlie  name  of  seisin,  is  sufficient 
execution  of  the  writ. 

IN  OTHER  Al'TIONS. 

In  other  actions,  where  the  judgment  is  that  something  in  special  be 
done  or  rendered  by  the  defendant,  then,  in  order  to  compel  him  so  to  do, 
and  to  see  the  judgment  executed,  a  special  writ  of  execution  issues  to 
the  sheriff  according  to  the  nature  of  tlie  case.  As,  u})on  an  assize  of 
nuisance,  or  quod  permittat  proslernere,  where  one  part  of  the  judgment  is 
(juod  nocumcnlinn  amoveatury  a  writ  goes  to  the  sheriff  to  abate  it  at  the 
charge  of  the  party,  whidi  likewise  issues  even  in  case  of  an  indictment. 
I'pon  a  replevin,  the  writ  of  execution  is  the  writ  da  relomo  habendo: 
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and,  if  the  distress  be  eloi^iied,  the  defendant  sliall  have  a  capian  in  with- 
emam;  but  on  tlie  plaintifrs  tendering  the  damages  and  submitting  to  a 
tine,  the  process  in  withernam  shall  be  stayed.  In  detinue,  after  judg- 
ment, the  plaintiff  shall  have  a  distringas,  to  compel  the  defendant  to 
deliver  the  goods,  by  repeated  distresses  of  his  chattels :  or  else  a  scire 
facias  against  any  third  person  in  whose  hands  they  may  happen  to  be, 
to  show  cause  why  they  should  not  be  delivered:  and  if  the  defendant 
still  continues  obstinate,  then  (if  the  judguient  hath  been  by  default  or 
on  demurrer)  the  sheriff  shall  summon  an  inquest  to  ascertain  the  value 
of  the  goods,  and  tlie  plaintiff's  damages ;  which  (being  so  assessed,  or 
by  verdict  in  case  of  an  issue)  shall  l>e  levied  on  the  person  or  goods  of 
the  defendant. 

EXKCUTIONR  ON  »ONE^  JUDOMKNTS. 

Executions  in  actions  where  monev  onlv  is  recovered,  as  a  debt  or 
damages,  (and  not  any  specific  chattel,)  are  of  five  sorts:  either  against 
the  body  of  the  defendant;  or  against  his  goods  and  chattels;  or  against 
his  goods  and  the  profits  of  his  lands ;  or  against  his  goods  and  the  posses- 
sion of  his  lands ;  or  against  all  three,  his  body,  lands  and  goods. 

CAPIAS  AD  8AT1KFACIKNDUH. 

1.  The  first  of  these  species  of  execution  is  by  writ  of  capias  ad 
satisfaciendum;  which  addition  distinguishes  it  from  the  former  capias  ad 
respondendum,  which  lies  to  compel  an  appearance  at  the  beginning  of  a 
suit.  And,  properly  speaking,  tliis  cannot  be  sued  out  against  any  but 
such  as  were  iiable  to  be  taken  upon  the  former  capias.  The  intent  of  it 
is,  to  imprison  the  body  of  the  debtor  till  satisfaction  be  made  for  the 
debt,  costs,  and  damages.  If  an  action  be  brought  against  a  husband  and 
wife  for  the  debt  of  the  wife,  when  sole,  and  the  plaintiff  recovers  judg- 
ment, the  capias  shall  issue  to  take  both  husband  and  wife  in  execution : 
but,  if  the  action  was  originally  brought  against  herself,  when  sole,- and 
pending  the  suit  she  marries,  the  capias  shall  be  awarded  against  her 
only,  and  not  against  her  husband.  Yet,  if  judgment  be  recovered  against 
a  husband  and  wife  for  the  contract,  nay,  even  for  the  personal  misbeha- 
viour of  the  wife  during  her  coverture,  the  capias  shall  issue  against  the 
husband  only :  which  is  one  of  the  many  great  privileges  of  English 
wives. 

The  writ  of  capias  ad  satisfaciendum  is  an  execution  of  the  highest 
nature  inasmuch  as  it  deprives  a  man  of  his  liberty,  till  he  makes  the  sat- 
isfaction awarded ;  and  therefore  when  a  man  is  once  taken  in  execution 
upon  this  writ,  no  other  process  can  be  sued  out  against  his  lands  or  goods. 
Only,  by  statute  21  Jac.  I.  c.  22,  if  the  defendant  dies  while  charged  in 
execution  upon  this  writ,  the  plaintiff  may,  after  his  death,  sue  out  a  new 
execution  against  his  lands,  goods  or  chattels.  The  writ  is  directed  to  tlie 
sheriff,  commanding  him  to  take  the  body  of  the  defendant  and  have  him 
at  Westminster  on  a  day  therein  named,  to  make  the  jilaintiff  satisfaction 
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for  liis  demand.  And,  if  he  does  nob  then  make  satisfaction,  he  must 
remain  in  custody  till  he  does.  This  writ  may  be  sued  out,  as  may  all 
otlier  executory  process,  for  costs  against  a  j)laintiff  as  well  as  a  defend- 
ant, when  judgment  is  had  against  him. 

When  a  defendant  is  once  in  custody  upon  this  process,  he  is  to  l>e 
kept  in  arcla  el  salva  custodia:  and  if  he  be  afterwards  seen  at  large,  it  is 
an  escape;  and  the  plaintiff  may  have  an  action  thereupon  against  the 
sheriff  for  his  whole  debt. 

If  a  capias  ad  satisfaciendum  is  sued  out,  and  a  non  est  inventus  is  re- 
turned thereon,  the  plaintiff  may  sue  out  a  process  against  the  bail,  if  any 
were  given:  who,  we  may  remember,  stipulated  in  this  triple  alternative, 
that  the  defendant  should,  if  condemned  in  the  suit,  satisfy  the  plaintiff  his 
debts  and  costs;  or  that  he  should  surrender  himself  a  prisoner;  or,  that 
they  would  pay  it  for  him :  as  therefore  the  two  former  branches  of  the 
alternative  are  neither  of  them  complied  with,  the  latter  must  immediately 
take  place.  In  order  to  which,  a  wrii  of  scire  facias  may  be  sued  out 
against  the  bail,  commanding  them  to  show  cause  why  the  plaintiflf  should 
not  have  execution  against  them  for  his  debt  and  damages :  and  on  such 
writ,  if  they  show  no  sufficient  cause,  or  the  defendant  does  not  surrender 
himself  on  the  day  of  the  return,  or  of  showing  cause,  (for  afterwards  is  not 
sufficient,)  the  plaintiff  may  have  judgment  against  the  ball,  and  take  out 
a  writ  of  capias  ad  satisfaciendum^  or  other  process  of  execution  against 
them. 

4 

WRIT  OF  FIERI  FACIAS. 

2.  The  next  species  of  execution  is  against  the  goods  and  chattels  of 
the  defendant,  and  is  called  a  writ  olfierifaciaSj  from  the  words  in  it  where 
the  sheriff  is  commanded,  quod  fieri  facias  de  bonis j  that  he  cause  to  be 
made  of  the  goods  and  chattels  of  the  defendant  the  sum  or  debt  recovered. 
The  sheriff  may  not  break  open  any  outer  doors,  to  execute  either  this 
or  the  former  writ,  but  must  enter  peaceably ;  and  may  then  break  open 
any  inner  door,  belonging  to  the  defendant,  in  order  to  take  the  goods.  And 
he  may  sell  the  goods  and  chattels  (even  an  estate  for  years,  which  is  the 
chattel  real)  of  the  defendant,  till  he  has  raised  enough  to  satisfy  the 
judgment  and  costs:  first  paying  the  landlord  of  the  premises,  upon 
which  the  goods  are  found,  the  arrears  of  rent  then  due,  not  exceeding  one 
year's  rent  in  the  whole.  If  part  only  of  the  debt  be  levied  on  &  fieri  facias, 
the  plaintiff  may  have  a  capias  ad  satisfaciendum  for  the  residue. 

WRIT  OF  LEVARI  FACIAS. 

a.  A  third  species  of  execution  is  by  writ  of  levari  facias;  which  affects 
a  man's  goods  and  the  profits  of  his  lands,  by  commanding  the  sheriff  to 
levy  the  plaintiff's  debt  on  the  lands  and  goods  of  the  defendant;  whereby 
the  sheriff  may  sieze  all  his  goods,  and  receive  the  rents  and  profit^  of  his 
lands,  till  satisfaction  may  be  made  to  the  plaintiff. 
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WRIT  OF  EliKOIT. 

4.  The  fourth  species  of  execution  is  ])y  the  writ  of  elegit;  which  is  a 
judi(;ial  writ  given  by  the  statute  Westm.  2,  13  Edw.  I,  c.  18,  either  upon 
a  judgment  for  a  debt,  or  damages,  or  upon  the  forfeiture  of  a  recognizance 
taken  in  tlie  king's  court.  By  the  common  law  a  man  could  only  have 
satislaction  of  goods,  chattels,  and  the  present  profits  of  lands,  by  the  two 
last-mentioned  writs  of  fieri  facian^  or  levari  facias;  but  not  the  possession 
of  the  lands  themselves ;  which  was  a  natural  consequence  of  the  feodal 
principles,  which  prohibited  the  alienation,  and  of  course  the  encumbering, 
of  the  fief  with  the  debts  of  the  owner.  And,  when  the  restriction  of  alien- 
ation began  to  wear  away,  the  consequence  still  continued ;  and  no  credi- 
tor could  take  the  possession  of  lands,  but  only  levy  the  growing  profits ;  so 
that,  if  the  defendant  aliened  his  lands,  the  plaintiff  w*as  ousted  out  of  his 
remedy.  The  statute  therefore  granted  this  writ,  (called  an  elegit,  because 
it  is  in  the  choice  or  election  of  the  plaintiff  whether  he  wull  sue  out  this 
writ  or  one  of  the  former,)  by  which  the  defendant's  goods  and  chattels 
are  not  sold,  but  only  appraised  ;  and  all  of  them  (except  oxen  and  beasts 
of  the  plough)  are  delivered  to  the  plaintiff,  at  such  reasonable  appraise- 
ment and  price,  in  part  of  satisfaction  of  his  debt.  If  the  goods  are  not 
sufficient,  then  the  moiety  or  one-half  of  his  freehold  lands,  which  he  had 
at  the  time  of  the  judgment  given,  whether  held  in  his  own  name,  or  by 
any  other  in  trust  for  him,  are  also  to  be  delivered  to  the  plaintiff;  to  hold, 
till  out  of  the  rents  and  profits  thereof  the  debt  be  levied,  or  till  the  de- 
fendant's interest  be  expired ;  as  till  the  death  of  the  defendant,  if  he 
be  tenant  for  life  or  in  tail.  During  this  period  the  plaintiff  is  called 
tenant  by  elegit,  of  whom  we  sjmke  in  a  former  part  of  these  commentaries. 
This  execution,  or  seizing  of  lands  by  elegit,  is  of  so  high  a  nature,  that 
after  it  the  body  of  the  defendant  cannot  be  taken :  but  if  execution  can 
only  be  had  of  the  goods,  because  there  are  no  lands,  and  such  goods  are 
not  sufficient  to  pay  the  debt,  a  capias  ad  satisfaciendum  may\hen  be  had 
after  the  elegit;  for  such  elegit  is  in  this  case  no  more.in  effect  than  &  fieri 
facias.  So  that  body  and  goods  may  be  taken  in  execution,  or  land  and 
goods ;  but  not  body  and  land  too,  upon  any  judgment  between  subject 
and  subject  in  the  course  of  the  common  law.    But, 
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5.  Upon  some  prosecutions  given  by  statute :  as  in  the  case  of  recog- 
nizances or  debts  acknowledged  on  statutes  merchant,  or  statutes  staple, 
(pursuant  to  the  statutes  13  Edw.  I.  de  mercatoribus,  and  27  Edw.  III. 
c.  9;)  upon  forfeiture  of  these,  the  body,  lands  and  goods  may  all  be  taken 
at  once  in  execution  to  compel  the  payment  of  the  debt.  The  process 
hereon  is  usually  called  an  extent,  or  extendi  facias,  because  the  sheriff  is 
to  cause  the  lands,  etc.,  to  be  appraised  to  their  full  extended  value  before 
he  delivers  them  to  the  plaintiff,  that  it  may  be  certainly  kiiown  how  soon 
the  debt  will  be  satisfied. 

These  are  the  methods  which  the  law  of  England  has  pointed  out  for 
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the  execution  of  judgments :  and  when  the  plaintift'a  demand  is  satisfied , 
either  by  the  voluntary  payment  of  the  defendant  or  by  this  compulsory 
process  or  otherwise,  satisfaction  ought  to  be  entered  on  the  record,  that 
the  defendant  may  not  be  liable  to  be  hereafter  harrassed  a  second  time  on 
the  same  account.  But  all  these  writs  of  execution  must  be  sued  out  within 
a  year  and  a  day  after  the  judgment  is  entered;  otherwise  the  court 
concludes  prima  facie  that  the  judgment  is  satisfied  and  extinct;  yet, 
however,  it  will  grant  a  writ  of  scire  facias,  in  pursuance  of  statute  Westm. 
2.  13  Edw.  I.  c.  45,  for  the  defendant  to  show  cause  why  the  judgment 
should  not  be  revived,  and  execution  had  against  him;  to  which  the  de- 
fendant may  plead  such  matter  as  he  has  to  allege  in  order  to  show  why 
process  of  execution  should  not  be  issued ;  or  the  plaintiff  may  still  bring 
an  action  of  debt,  founded  on  this  dormant  judgment,  which  was  the  only 
method  of  revival  allowed  by  the  common  law. 


CHAPTER  XXVII, 

OF  PROCEEDINGS  IN  THE  COURTS  OF  EQUITY. 

Before  we  enter  on  the  proposed  subject  of  the  ensuing  chapter,  viz., 
the  nature  and  method  of  proceedings  in  the  courts  of  equity,  it  will  be 
proper  to  recollect  the  observations  which  were  made  in  the  beginning  of 
this  book  on  the  principal  tribunals  of  that  kind,  acknowledged^Jr  the 
constitution  of  England ;  and  to  premise  a  few  remarks  upon  those  partic- 
ular causes,  wherein  any  of  them  claims  and  exercises  a  sole  jurisdiction, 
distinct  from  and  exclusive  of  the  other. 

I  have  already  attempted  to  trace  (though  very  concisely)  the  history, 
rise  and  progress  of  the  extraordinary  court,  or  court  of  equity,  in  chan- 
cery. The  same  jurisdiction  is  exercised,  and  the  same  system  of  redress 
pursued  in  the  equity  court  of  exchequer  witli  a  distinction  however,  as  to 
some  few  matters,  peculiar  to  each  tribunal,  and  in  which  the  other  cannot 
interfere.     And,  first,  of  those  peculiar  to  the  chancery. 

AS  TO  INFANTS. 

1.  Upon  the  abolition  of  the  court  of  wards,  the  care,  which  the  crown 
was  bound  to  take  as  guardian  of  its  infant  tenants,  was  totally  ex- 
tinguished in  every  feodal  view ;  but  resulted  to  the  king  in  his  court  of 
chancery,  together  with  the  general  protection  of  all  other  t'7i/an/«  in  the 
kingdom.  When  therefore  a  father  less  child  has  no  other  guardian,  the  court 
of  chancery  has  a  right  to  appoint  one;  and  from  all  proceedings  relative 
thereto,  an  appeal  lies  to  the  house  of  lords.  The  court  of  exchequer  can 
only  appoint  a  guardian  ad  litem,  to  manage  the  defence  of  the  infant  if  a 
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Huit  be  comjiienced  agaiiiHt  liim  ;  a  power  which  is  incident  to  the  juris- 
(liction  of  every  court  of  justice :  but  when  the  interest  of  a  minor  comes 
before  the  court  juiicially,  in  the  progress  of  a  cause,  or  upon  a  bill  for 
that  purpose  tiled,  either  tribunal  indiscriminately  will  take  care  of  the 
property  of  the  infant. 

AS  TO  1DI0T8  AND  LUNATICS. 

2.  As  to  idiots  and  lunatics:  the  king  himself  used  formerly  to  commit 
the  custody-  of  them  to  proper  committees,  in  every  particular  case ;  but 
now,  to  avoid  solicitations  and  the  very  shadow  of  undue  partiality,  a  war- 
rant is  issued  by  the  king  under  his  royal  sign-manual  to  the  chancellor 
or  keeper  of  his  seal  to  perform  this  office  for  him ;  and,,  if  he  acta  improp- 
erly in  granting  such  custodies,  the  complaint  must  be  made  to  the  king 
himself  in  council.  But  the  previous  proceedings  on  the  commission,  to 
inquire  whether ^r  no  the  party  be  an  idiot  or  a  lunatic,  are  on  the  law 
side  of  the  court  of  chancery,  and  can  only  be  redressed  (if  erroneous)  })y 
writ  of  error  in  the  regular  course  of  law. 

A8  TO  CHARITIES.  ' 

3.  The  king,  as  parens  patrise,  has  the  general  superintendence  of  all 
charities;  which  he  exercises  by  the  keeper  of  his  conscience,  the  chan- 
cellor. And  therefore  whenever  it  is  necessary,  the  attorney-general,  at 
the  relation  of  some  informant,  (who  is  usually  called  the  relator t)  files 
ex  officio  an  information  in  the  court  of  chancery  to  have  the  charity  prop- 
erly established.  By  statute  also  43  Eliz.  c.  4,  authority  is  given  to  the 
lord  chancellor  or  lord  keeper,  and  to  the  chancellor  of  the  duchy  of  Lan- 
ca8t|P  respectively,  to  grant  commissions  under  their  several  seals,  to 
inquire  into  any  abuses  ol  charitable  donations,  and  rectify  the  same  by 

'  decree ;  which  may  be  reviewed  in  the  respective  courts  of  the  several 
chancellors,  upon  exceptions  taken  thereto.  But,  though  this  is  done  in  tlie 
petty-bag  office  in  the  court  of  chancery,  because  the  commission  is  there 
returned,  it  is  not  a  proceeding  at  common  law,  but  treated  as  an  original 
cause  in  the  court  of  equity.  The  evidence  below  is  not  taken  down  in 
writing,  and  the  respondent  in  his  answer  to  the  excei)tions  may  allege 
what  new  matter  he  pleases ;  upon  which  they  go  to  proof,  and  examine 
witnesses  in  writing  upon  all  the  matters  in  issue :  and  the  court  may  decree 
the  respondent  to  pay  all  the  costs,  though  no  such  authority  is  given  by 
the  statute.  And  as  it  is  thus  considered  as  an  original  cause  throughout,  an 
appeal  lies  of  course  from  the  chancellor's  decree  to  the  house  of  peers, 
notwithstanding  any  loose  opinions  to  the  contrary. 

AS  TO  BANKRUPTS. 

4.  By  the  several  statutes  relating  to  bankrupts^  a  summary  jurisdic- 
tion is  given  to  the  chancellor  in  man}'  matters  consequential  or  previous 
to  the  commissions  thereby  directed  to  be  issued ;  from  which  the  statutes 
give  no  appeal. 
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KqiJITT-NATIBE. 

Let  us  next  take  a  ]>rief,  but  coniprebeusive,  view  of  the  general 
nature  of  equiti/y  as  now  under8too<l  and  practiced  in  our  several  courts  of 
judicature.  1  have  formerly  touched  upon  it,  but  imperfectly :  it  deserves 
a  most  complete  explication.  Yet  as  nothing  is  hitherto  extant,  that  can 
give  a. stranger  a  tolerable  idea  of  the  courts  of  equity  subsisting  in  Eng- 
land, as  distinguished  from  the  courts  of  law,  the  compiler  of  these  obser- 
vations cannot  but  attempt  it  with  diffidence :  those  who  know  them  liest 
are  Ux)  much  employed  to  find  time  to  write;  and  those  who  have 
attended  but  little  in  those  courts  must  be  often  at  a  loss  for  materials. 

Equity,  then,  in  its  true  and  genuine  meaning,  is  the  soul  and  spirit  of 
all  law :  positive  law  is  construed,  and  rational  law  is  made,  bv  it.  In 
thiSjnJ(illiLy  is  synonymous  to  justice ;  in  that,  M  the  true  sense  and  sound 
interpretation  of  the  rule.  But  the  very  terms  of  a  court  of  equity,  and  a 
court  of  laWf  as  contrasted  to  each  oti)er,  are  apt  to  confound  and  mislead 
us :  as  if  the  one  judged  without  equity,  and  the  other  was  not  bound  by 
any  law.  Whereas  every  definition  or  illustration  to  be  met  with,  which 
now  draws  a  line  l)etween  the  two  jurisdictions,  by  setting  law  and  equity 
in  opposition  to  each  other,  will  be  found  either  totally  erroneous,  or 
erroneous  to  a  certain  degree. 

1.  Thus  in  the  first  place  it  is  said,  that  it  is  the  business  of  a  court  of 
equity  in  England  to  abate  the  rigour  of  the  common  law.  But  no  such 
power  is  contended  for.  Hard  was  the  case  of  bond-creditor  whose 
debtor  devised  away  his  real  estate ;  rigorous  and  unjust  the  rule  which 
put  the  devisee  in  a  better  condition  than  the  heir ;  yet  a  court  of  equity 
had  no  power  to  interpose.  In  all  such  cases  of  positive  law,  the  courts  of 
equity,  as  well  as  the  courts  of  law,  must  say,  with  Ulpian,  **  hoc  quidem 
perquam  durum  estj  sed  ita  lex  scripta  est.** 

2.  It  is  said,  that  a  court  of  equity  determines  according  to  the  spirit 
of  the  rule,  and  not  according  to  the  strictness  of  the  letter.  But  so  also 
does  a  court  of  law.  Both,  for  instance,  are  equally  bound,  and  equally 
profess,' to  interpret  statutes  according  to  the  true  intent  of  the  legislature. 
In  general  law  all  cases  cannot  be  foreseen,  or,  if  foreseen,  cannot  be  ex- 
pressed: some  will  arise  thiCt  will  fall  witliin  the  meaning,  though  not 
within  the  words  of  the  legislator :  and  others,  which  may  fall  within  the 
letter,  may  be  contrary  to  his  meaning,  though  not  expressly  excepted. 
These  cases,  thus  out  of  the  letter,  are  often  said  to  be  within  the  equity, 
of  an  act  of  parliament ;  and  so  cases  within  the  letter  are  frequently  out 
of  the  equity.  Here  by  equity  we  mean  nothing  but  the  sound  interpreta- 
tion of  the  law ;  though  the  words  of  the  law  itself  may  be  too  general,  too 
special,  or  otherwise  inaccurate  or  defective.  But  there  is  not  a  single 
rule  of  interpreting  laws,  whether  equitably  or  strictly,  that  is  not  equally 
used  by  the  judges  in  courts  both  of  law  and  equity :  the  construction 
must  in  both  be  the  same :  or,  if  they  differ,  it  is  only  as  one  court  of  law 
may  also  happen  to  differ  from  another.  Each  endeavours  to  fix  and  adopt 
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tlie  true  sense  of  the  laif  in  qiiestion;  neither  can  enlarge,  diminish,  or 
alter  that  sense  in  a  single  title. 

3.  Again,  it  hath  been  said  that  f randy  accident ^  and  IrnH  are  the 
l)roper  and  peculiar  objects  of  a  court  of  e<jnity.  But  every  kind  oi  fraud 
is  equally  cognizable,  and  equally  adverted  to,  in  a  court  of  law ;  and  some 
frauds  are  cognizable  only  there :  as  fraud  in  obtaining  a  devise  of  lands, 
which  is  always  sent  out  of  the  eciuity  courts  to  be  there  determined. 
Many  accidents  are  also  supplied  in  a  court  of  law ;  as,  loss  of  deeds,  mis- 
takes in  receipts  or  accounts,  wrong  payments,  deaths  which  make  it 
impossible  to  perform  a  condition  literally,  and  a  multitude  of  other  con- 
tingencies :  and  many  cannot  be  relieved  even  in  a  court  of  equity ;  as,  if 
by  accident  a  recovery  is  ill-suffered,  a  devise  ill-executed,  a  contingent 
remainder  destroyed,  or  a  power  of  leasing  omitted  in  a  family  settlement. 
A  technical  trusty  indeed,  created  by  the  limitation  of  a  second  use,  was 
forced  into  the  courts  of  equity  in  the  manner  formerly  mentioned ;  and 
this  species  of  trust  extended  by  inference  and  construction,  have  ever 
since  remained  as  a  kind  of  peculium  in  those  courts.  But  there  are  other 
trusts  which  are  cognizable  in  a  court  of  law ;  as  deposits,  and  all  manner 
of  bailments ;  and  especially  that  implied  contract,  so  highly  beneficial  and 
useful,  of  having  undertaken  to  account  for  money  received  to  another's 
use,  which  is  the  ground  of  an  action  on  the  case  almost  as  universally 
remedial  as  a  bill  in  equity. 

4.  Once  more :  it  has  been  said  that  a  court  of  equity  Is  not  bound  by 
rules  or  precedents,  but  acts  from  the  opinion  of  the  judge,  founded  on  the 
circumstance  of  every  particular  case.  Whereas  the  system  of  our  courts 
of  equity  is  a  laboured  connected  system,  governed  by  established  rules, 
and  bound  down  by  precedents  from  which  they  do  not  depart,  although 
the  reason  of  some  of  them  may  perhaps  be  liable  to  objection.  Thus,  the 
refusing  a  wife  her  dower  in  a  trust-estate,  yet  allowing  the  husband  his 
curtesy ;  the  holding  the  penalty  of  a  bond  to  be  merely  a  security  for  the 
debt  and  interest,  yet  considering  it  sometimes  as  the  debt  itself,  so  that 
the  interest  shall  not  exceed  that  penalty;  the  distinguishing  between 
a  mortgage  at  five  per  cent,  with  a  clause  of  a  reduction  to  four  if  the 
interest  be  regularly  paid,  and  a  mortgage  it  four  per  cent,  with  a  clause  of 
enlargement  to  five  ii  the  payment  of  the  interest  be  deferred ;  so  that  the 
former  shall  be  deemed  a  conscientious,  the  latter  an  unrighteous,  bar- 
gain :  all  these,  and  other  cases  that  might  be  instanced,  are  plainly  rules 
of  positive  law,  supported  only  by  the  reverence  that  is  shown,  and  gen- 
erally very  properly  shown,  to  a  series  of  former  determinations,  that  the 
rule  of  property  may  be  uniform  and  steady.  Nay,  sometimes  a  precedent 
is  so  strictly  followed  that  a  particular  judgment  founded  upon  special 
circumstances  gives  rise  to  a  general  rule. 

The  suggestion  of  every  bill  to  give  jurisdiction  to  the  courts  of  equity 
(copied  from  those  early  times)  is,  that  the  complainant  hath  no  remedy  at 
the  common  law.  But  he  who  should  from  thence  conclude  that  no  case  is 
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judged  of  in  equity  where  there  niitfht  have  been  relief  at  law,  and  at  tlie 
same  time  casts  his  eye  on  the  extent  and  variety  of  the  cases  in  our 
equity  reports,  must  tliink  the  law  a  dead  letter  indeed.  The  rules  of 
property,  rules  of  evidence,  and  rules  of  interpretation  in  lK)th  courts  are, 
or  should  be,  exacrtly  the  same :  both  ought  to  adoi)t  the  best,  or  must 
cease  to  be  courts  of  justice.  Formerly  some  causes,  which  now  no  longer 
exist,  might  occasion  a  different  rule  to  be  followed  in  one  court  from 
what  was  afterwards  adopted  in  the  other,  as  found  in  the  nature  an<l 
reason  of  the  thing. 

Again,  neither  a  court  of  ecpiity  nor  of  law  can  vary  men's  wills  or 
agreements,  or  (in  other  words)  make  wills  or  agreements  for  them.  Both 
are  to  understand  them  truly,  and  therefore  both  of  them  uniformly.  One 
court  ought  not  to  extend,  nor  the  other  abridge,  a  lawful  "provision  delib- 
erately settled  by  the  parties,  contrary  to  its  just  intent.  A  court  of  equity, 
no  more  than  a  court  of  law  can  relieve  against  a  penalty  in  the  nature  of 
stated  damages ;  as  a  rent  of  5Z.  an  acre  for  ploughing  up  antient  meadow : 
nor  against  a  lapse  of  time,  where  the  time  is  material  to  the  contract ;  aa 
in  covenants  for  renewal  of  leases.  Both  courts  will  equitably  construe, 
but  neither  pretends  to  control  or  change,  a  lawful  stipulation  or  engage- 
ment. 

The  rules  of  decision  are  in  both  courts  equally  opposite  to  the  sub- 
jects of  which  they  take  cognizance.  Where  the  subject-matter  is  such  as 
requires  to  be  determined  secundum  leqnum  et  bonum,  as  generally  upon 
actions  on  the  case,  the  judgments  of  the  courts  of  law  are  guided  by  the 
most  liberal  equity.  In  matters  of  positive  right,  both  courts  must  submit 
to  and  follow  those  antient  and  invariable  maxims  ''qnw  relicta  »uni  et 
tradita.**  Both  follow  the  law  of  nations,  and  collect  it  from  history  and 
the  most  approved  authors  of  all  countries,  where  the  question  is  the 
object  of  that  law :  as  in  the  case  of  the  i)rivileges  of  embassadors,  hos- 
tages or  ransom-bills.  In  mercantile  transactions  they  follow  the  marine 
law,  and  argue  from  the  usages  and  authorities  received  in  all  maritime 
countries.  Where  they  exercise  a  concurrent  jurisdiction,  they  both  fol- 
low the  law  of  the  proper  forum:  in  matters  originally  of  ecclesiastical 
cognizance,  they  botli  ecjually  adopt  the  canon  or  imperial  law,  according 
to  the  nature  of  the  8ul)ject ;  and,  if  a  question  came  before  either,  which 
was  properly  the  object  of  a  foreign  municipal  law,  they  would  both  re- 
ceive information  what  is  the  rule  of  the  country,  and  would  both  decide 
accordingly. 
DIFFERENCE  BETWEEN  LAW  AND  E^IITY  I'OrKTS. 

Such  then  being  the  parity  of  the  law  and  reason  which  governs  both 
species  of  courts,  wherein  (it  may  be  asked)  does  their  essential  difference 
consist?  It  principally  consists  in  the  different  modes  of  administering 
justice' in  each;  in  the  mode  of  proof,  the  mode  of  trial,  and  the  mode  of 
relief.  Upon  these,  and  upon  two  other  accidental  grounds  of  jurisdiction, 
which  were  formerlv  driven  into  those  courts  bv  narrow  decisions  of  the 
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courts  of  law,  viz.,  tlie  true  constrnotion  of  securities  for  inonejr'lent,  aiul 
the  form  and  effect  of  a  trust  or  second  use ;  upon  these  main  piHars  hath 
heen  gradually  erected  that  structure  of  jurisprudence  which  prevails  in 
our  courts  of  equity,  and  is  inwardly  hottome<l  upon  the  same  substantial 
foundations  as  tlie  legal  system  which  Ijnth  hitherto  l)een  delineated  in 
these  comment4iries,  however  diflerent  they  may  appear  in  their  outward 
form,  from  the  difterent  taste  of  their  architects. 

AS  TO  PROOF. 

1.  And,  first,  as  to  tin*  mode  of  proof.  \Vh(*n  fticts^or  their  lending 
circumstances,  rest  only  in  the  knowledge  m  the  party,  a  court  of  etpiity 
applies  itself  to  his  conscience,  an<l  purges  him  upon  oatli  with  regard  to 
the  truth  of  the  transaction ;  ami,  that  being  once  discovered,  the  judg- 
ment is  the  same  in  equity  as  it  would  have  been  at  law.  But,  for  want 
of  this  discovery  at  law,  the  courts  of  equity  have  ac(iurred  a  concurrent 
jurisdiction  with  every  other  court  in  all  matters  of  account.  As  incident 
to  accounts,  they  take  a  concurrent  cognizance  of  the  administration  of  per- 
sonal assets,  consequently  of  debts,  legacies,  the  distribution  of  the  resi- 
due, and  the  conduct  of  executors  and  administrators.  As  incident  to 
accounts,  they  also  take  the  concurrent  jurisdiction  of  tithes,  and  all  ques- 
tions relating  thereto;  of  all  dealings  in  partnership  and  many  other 
mercantile  transactions;  and  so  of  bailiffs,  receivers,  factors  and  agents. 
It  would  be  endless  to  point  out  all  the  several  avenues  in  human  affairs, 
and  in  this  commercial  age,  which  lead  to  or  end  in  accounts. 

From  the  same  fruitful  source,  the  compulsive  discovery  upon  oath, 
the  courts  of  equity  have  acquired  a  jurisdiction  over  almost  all  matters  of 
fri|ud;  all  matters  in  the  private  knowledge  of  the  party,  which,  though 
concealed,  are  binding  in  conscience :  and  all  judgments  at  law,  obtained 
through  such  fraud  or  concealment.  And  this,  not  }>y  impeaching  or  re- 
versing the  judgment  itself,  but  by  prohibiting  the  plaintiff  from  taking 
any  advantage  of  a  judgment  obtained  }>y  suppressing  the  truth;  and 
which,  had  the  same  facts  appeared  on  the  trial  as  now  are  discovered,  he 
would  never  have  attained  at  all. 

AS  TO  TRIAL. 

2.  As  to  the  mode  of  trial.  This  is  by  interrogatories  administered  to 
the  witnesses,  upon  which  their  depositions  are  taken  in  writing,  where- 
ever  they  happen  to  reside.  If,  therefore,  the  cause  arises  in  a  foreign 
country,  and  the  witnesses  reside  upon  the  spot;  if,  in  causes  arising  in 
England,  the  witnesses  are  abroad,  or  shortly  to  leave  the  kingdom;  or  if 
witnesses  residing  at  home  are  aged  or  intirm  ;  any  of  these  causes  lays  a 
ground  for  a  court  of  ecpiity  to  grant  a  (commission  to  examine  them,  and 
in  consecjuence)  to  exercise  the  same  jurisdiction,  which  might  have 
been  exercised  at  law,  if  the  witnesses  could  j)rol)a])ly  atton<l. 

AK  TO  NOOK  OF  RKIJKF. 

D.  With  respect  to  the  mode  of  nh'rf.     Tlie  want  <»f  a  more  specific 
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remedy,  flian  can  be  obtained  in  the  courts  of  law,  gives  a  concurrent 
jurisdiction  to  a  court  of  equity  in  a  great  variety  of  cases.  To  instance  in 
executory  agreements.  A  court  of  equity  will  compel  them  to  be  carried 
into  strict  execution,  unless  where  it  is  improper  or  impossible;  instead 
of  giving  damages  for  their  n  on- perform  a  nee.  And  hence  a  fiction  is 
established,  that  wliat  ought  to  be  done  shall  be  considere*!  as  being  actu- 
ally done,  and  shall  relate  back  to  the  time  when  it  ought  to  have  been 
done  originally  :  and  this  fiction  is  so  closely  pursued  through  all  its  con- 
sequences, that  it  necessarily  branches  out  into  manj'  rules  of  jurispru- 
dence, which  form  a  certain  regular  system.  So  of  waste,  and 
similar  injuries,  a  court  of  equity  takes  a  concurrent  cognizance,  in  order 
to  prevent  them  by  injunction.  Over  questions  that  may  be  tried  at  law, 
in  a  great  multiplicity  of  actions,  a  court  of  equity  assumes  a  jurisdiction, 
to  prevent  the  expense  and  vexation  of  endless  litigations  and  suits.  In 
various  kinds  of  frauds  it  assumes  a  concurrent  jurisdiction,  not  only  for 
the  sake  of  a  discovery,  but  of  a  more  extensive  and  specific  relief:  as  by 
setting  aside  fraudulent  deeds,  decreeing  reconveyances,  or  directing  an 
absolute  conveyance  merely  to  standjas  a  security.  And  thus,  lastly,  for 
the  sake  of  a  more  beneficial  and  complete  relief  by  decreeing  a  sale  of 
lands,  a  court  of  equity  holds  plea  of  all  debts,  encumbrances,  and  charges 
that  may  affect  it  or  issue  thereout. 

AS  TO  TKITK  CONSTRUCTION  OF  8KCUBITIE8. 

4.  The  true  construction  of  securities  for  raonev  lent  is  another  foun- 
tain  of  jurisdiction  in  courts  of  equity.  When  they  held  the  penalty  of 
%  a  bond  to  be  the  form,  and  that  in  substance  it  was  only  as  a  pledge  to 
secure  the  repayment  of  the  sum  bona  fide  advanced,  with  a  proper  com- 
I>ensation  for  the  use,  they  laid  the  foundation  of  a  regtdar  series  of  deter- 
minations, which  have  settled  the  doctrine  of  personal  pledges  or  securi- 
ties, and  are  equally  applicable  to  mortgages  of  real  property.  The 
mortgagor  continues  owner  of  the  land,  the  mortgagee  of  the  money  lent 
upon  it;  but  this  ownership  is  mutually  transferred,  and  the  mortgagor  is 
barred  from  redemption  if,  when  called  upon  by  the  mortgagee,  he  does 
not  redeem  within  a  time  limited  by  the  court;  or  he  may  when  out  of 
possession  be  barred  by  length  of  time,  by  analogy  to  the  statute  of  limi- 
tations. 

AS  TO  FORM  OF  A  TRIST.    I  ' 

o.  The  form  of  a  trusty  or  second  use,  gives  the'[courts"of  ^equity  an 
exclusive  jurisfliction  as  to  the  subject-matter  of  all  settlements  and  de- 
vises in  that  form,  and  of  all  the  long  terms  created  in  the  present  com- 
plicated nuxle  of  conveyancing.  This  is  a  very  ample  source  of  jurisdic- 
tion :  but  the  trust  is  governe<l  by  very  nearly  the  same  rules,  as  wooM 
govern  the  estate  in  a  court  of  law,  if  no  trustee  was  interposed :  and  by 
a  regular  positive  system  established  in  the  courts  of  equity,  the  dot*trine 
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of  trusts  is  now  reduced  to  as  great  u  certainty  as  that  of  legal  estates  in 
the  courts  of  common  law. . 

These  are  the  principal  (for  I  omit  the  minuter)  grounds  of  the  juris- 
diction at  present  exercised  in  ouj"  courts  of  equity. 

PR0CKKDING8  IN  A  COURT  OF  CHANi'KRY. 

The  first  commencement  of  a  suit  in  chancepy  is  ])y  preferring  a  bill  to 
the  lord  chancellor,  in  the  style  of  a  petition;  *Muiml)ly  complaining 
showeth  to  your  lordship  your  orator  A  B,  that"  etc.  This  is  in  the 
nature  of  a  declaration  at  common  law,  or  a  libel  and  allegation  in  the 
spiritual  courts:  setting  forth  the  cin-umstauces  of  the  case  at  length,  as, 
some  fraud,  trust,  or  hardship ;  **  in  tender  consi<leration  whereof "  (which 
is  the  usual  language  of  the  bill,)  "and  for  that  your  orator  is  wholly 
without  remedy  at  the  common  law,"  relief  is  therefore  prayed  at  the 
chancellor's  hands,  and  also  process  of  sabpwna  against  the  defendant,  to 
compel  him  to  answer  upon  oath  to  all  the  matter  charged  in  the  bill. 
And,  if  it  be  to  quiet  the  possession  of  lands,  to  stay  waste,  or  to  stop  pro- 
ceedings at  law,  an  injunction  is  also  prayed,  in  the  nature  of  an  interdic- 
turn  by  the  civil  law,  commanding  the  defendant  to  cease. 

This  bill  must  call  all  necessary  parties,  however  remotely  concerned 
in  interest,  before  the  court;  otherwise  no  decree  can  be  made  to  bind 
them  ;  and  must  be  signed  by  counsel,  as  a  certificate  of  its  decency  and 
propriety.  For  it  must  not  contain  matter  either  scandalous  or  imperti- 
nent :  if  it  does,  the  defen<lant  may  refuse  to  answer  it,  till  such  scandal  or 
impertinence  is  expunged,  which  is  done  upon  an  order  to  refer  it  to  one  of 
the  officers  of  the  court,  called  a  master  in  chancery ;  of  whom  there  are 
in  number  twelve,  including  the  master  of  the  rolls,  all  of  whom,  so  late 
as  the  reign  of  queen  Elizabeth,  were  commonly  doctorgrof  the  civil  law. 
The  master  is  to  examine  the  propriety  of  the  bill ;  and  if  he  reports  it 
scandalous  or  impertinent,  such  matter  must  be  struck  out,  and  the  de- 
fendant shall  have  his  costs ;  which  ought  of  right  to  be  paid  by  the 
counsel  who  signed  the  bill. 

When  the  l)ill  is  filed  in  the  office  of  the  six  clerks,  (who  originally 
were  all  in  orders;  and  therefore,  when  the  constitution  of  the  court  be- 
gan to  alter,  a  law  was  made  to  permit  them  to  marry,)  when,  I  say,  the  bill 
is  thus  filed,  if  an  injuction  be  prayed  therein,  it  may  be  had  at  various 
stages  of  the  cause,  according  to  the  circumstances  of  the  case.  If  the  bill  be 
to  stay  execution  upon  an  oppressive  judgment,  and  the  defendant  does  not 
put  in  his  answer  within  the  stated  time  allowed  by  the  rules  of  the  court, 
an  injunction  will  issue  of  course;  and,  when  the  answer  comes  in,  the 
injunction  can  onlj?  he  continue<l  upon  a  sufficient  ground  appearing  from 
the  answer  itself.  But  if  an  injunction  he  wanted  to  stay  waste,  or  other 
injuries  of  an  eciqally  urgent  nature,  then  upon  the  filing  of  the  bill,  and 
a  proper  case  supporte<l  by  a fli<lni.its ^  thv  court  will  grant  an  injunction 
immediately,  to  continue  till  the  defendant  has  put  in  his  answer,  and 
till  the  court  shall  make  some  further  order  concerning  it :  and  when  the 
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answer  comes  in  whether  it  shall  then  be  dissolved  or  continued  till  the 
hearing  of  the  cause,  is  determined  by  the  court  upon  argument,  drawn 
from  considering  the  answer  and  affidavit  together. 

But,  upon  common  bills,  as  soon  as  they  are  filed,  proceas  ol  subpituti 
is  taken  out:  which  is  a  writ  commanding  the  defendant  to  appear  ami 
answer  to  the  bill,  on  pain  of  100/.  But  this  is  not  all;  for  if  the  defendant, 
on  service  of  the  subpiena,  does  not  appear  within  the  time  limited  by  the 
rules  of  tiie  court,  and  plead,  demur,  or  answer  to  the  bill,  he  is  then  said 
to  be  in  vontempt;  and  the  respective  processes  of  contempt  are  in  suc- 
cessive order  awarded  against  him.  The  first  of  which  is  an  attach- 
inent,  which  is  a  writ  in  the  nature  of  a  capias^  directed  to  the  sherifl*,  anil 
commanding  him  to  attach,  or  take  up,  the  defendant,  and  bring  him  into 
court.  If  the  sheritt'  returns  that  the  defendant  is  non  est  inventus j  then  au 
attachment  with  proclamations  issues;  which,  besides  the  ordinary  form  of 
attachment,  directs  tlie  sherifi',  tiiat  he  cause  public  proclamation  to  be 
made,  throughout  the  county,  to  summon  the  defendant,  upon  his  alle- 
giance, personally  to  appear  and  answer.  If  this  also  be  returned  with  a 
71011  est  inventus  J  and  he  still  stands  out  in  contempt,  ti^commission  of  rebel-'* 
lion  is  awarded  against  him,  for  not  obeying  the  king's  proclamation» 
according  to  his  allegiance;  and  four  commissioners  therein  named,  or 
any  of  them,  are  ordered  to  attach  him  wheresoever  he  may  be  found  iu 
Great  Britain,  as  a  rebel  and  contemner  of  the  king's  laws  and  govern- 
ment, by  refusing  to  attend  his  sovereign  when  thereunto  required :  since, 
as  before  observed,  matters  of  equity  were  originally  determined  by  the 
king  in  person,  assisted  by  his  council ;  though  that  business  is  now  de- 
volved upon  his  chancellor.  If  upon  this  commission  of  rebellion  a  non 
est  inventus  is  returned,  the  court  then  sends  a  serjeant-at-arms  in  ^\xest  of 
him ;  and  if  he  eludes  the  search  of  the  serjeant  also,  then  a  sequestration 
issues  to  seize  all  his  personal  estate,  and  the  profits  of  his  real,  and  to  de- 
tain them,  subject  to  the  order  of  the  court.  Sequestration  was  first  intro- 
duced by  Sir  Nicholas  Bacon,  lord  keeper  in  the  reign  of  queen  Elizabeth; 
before  which  the  court  found  some  difficulty  in  enforcing  its  process  and 
decrees.  After  an  order  for  a  sequestration  issued,  the  plaintiff's  bill  is  to 
be  taken  pro  confenso,  and  a  decree  to  be  made  accordingly.  So  that  tlie 
se<iueHtration  does  not  seem  to  be  in  the  nature  of  process  to  bring  in  the 
defendant,  but  only  intended  to  enforce  the  performance  of  the  decree. 
Thus  much  if  tlie  defendant  absconds. 

If  the  defendant  is  taken  upon  any  of  this  process,  he  is  to  be  com- 
mitted to  the  Fleet  or  other  prison  till  he  puts  in  his  appearance  or  answer, 
or  performs  whatever  else  this  process  is  issued  t^  enforce,  and  also  clears 
his  contempts  by  paying  the  costs  which  the  plaintiff  has  incurred  thereby. 
For  the  same  kind  of  ])nKess  (which  was  also  the  process  of  the  court  of 
star-chaiiil)er  till  its  dissolutiim)  is  issued  out  in  all  scfrts  of  contempts 
duriuj^  the  progress  of  tlie  cause  if  the  parties  in  any  point  revise  or  neg- 
lect to  obey  the  order  of  the  court. 
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The  process  against  a  body  corporate  is  by  disiringaSf  to  distrain  thera 
from  their  goods  and  chattels,  rents  and  profits,  till  they  shall  obey  the 
sammons  or  directions  of  the  court. 

The  ordinary  process  before  mentioned  cannot  be  sued  out  till  after 
the  service  of  the  suhptmia,  for  then  the  contempt  begins ;  otherwise  he 
is  not  presumed  to  have  notice  of  the  bill ;  and  therefore  by  absconding  to 
avoid  the  aubpoBna  a  defendant  might  have  eluded  justice,  till  the  statute 
5  Geo.  II.  c.  25,  which  enacts  that  where  the  defendant  cannot  be  found 
to  be  served  with  process  of  »uhp(snaj  and  absconds  (as  is  believed)  to 
avoid  being  served  therewith,  a  day  shall  be  appointed  him  to  appear  to 
the  bill  of  the  plaintiff,  which  is  to  be  inserted  in  the  London  Gazette, 
read  in  the  parish  church  where  the  defendant  last  lived,  and  fixed  up  at 
the  royal  exchange ;  and,  if  the  defendant  doth  not  appear  upon  that  day, 
the  bill  shall  be  taken  pro  confesso. 

But  if  the  defendant  appears  regularly,  and  takes  a  copy  of  the  bill, 
be  is  next  to  demur,  plead,  or  answer. 

A  demurrer  in  equity  is  nearly  of  the  same  nature  as  demurrer  in  law, 
being  an  appeal  to  the  judgment  of  the  court,  whether  the  defendant  shall 
be  bound  to  answer  the  plain tifi^s  bill ;  as  for  want  of  sufficient  matter  of 
equity  therein  contained ;  or  where  the  plaintiff,  upon  his  own  showing, 
appears  to  have  no  right;  or  where  the  bill  seeks  a  discovery  of  a  thing 
which  may  cause  a  forfeiture  of  any  kind,  or  may  convict  a  man  of  any 
criminal  misbehaviour.  For  any  of  these  causes  a  defendant  may  demur 
to  the  bill.  And  if,  on  demurrer  the  defendant  prevails,  the  plaintifTs 
bill  shall  be  dismissed :  if  the  demurrer  be  overruled,  the  defendant  is 
ordered  to  answer. 

A  plea  may  be  either  to  the  jurisdiction^  showing  that  the  court  has 
no  cognizance  of  the  cause,  or  to  the  person,  showing  some  disability  in  the 
plaintiff,  as  by  outlawry,  excommunication,  and  the  like :  or  it  is  in  bar; 
showing  some  matter  wherefor  the  plaintiff  can  demand  no  relief,  as  an 
act  of  parliament,  a  fine,  a  release,  or  a  former  decree.  And  the  truth  of 
this  plea  the  defendant  is  bound  to  prove,  if  put  upon  it  by  the  plaintifi". 
But  as  bills  are  often  of  a  complicated  nature,  and  contain  various  matter, 
a  nian  may  plead  as  to  part,  demur  as  to  part,  and  answer  to  the  residue. 
But  no  exceptions  to  formal  minutia*  in  the  pleadings  will  be  here  allowed ; 
for  the  parties  are  at  liberty,  on  the  discovery  of  any  errors  in  form,  to 
amend  them. 

An  answer  is  the  most  usual  defen(*e  tliat  is  made  tf)  a  plaintiff's  bill. 
It  is  given  in  upon  oath,  or  the  honour  of  a  peer  or  peeress :  but  where 
there  are  amicable  defendants,  their  answer  is  usually  taken  without  oath, 
by  consent  of  the  plaintiff.  Yet,  if  in  the  bill  any  question  be  put  that 
tends  to  the  discovery  of  any  crime,  the  defendant  may  thereupon  demur, 
as  was  before  observed,  and  may  refuse  to  answer. 

An  answer  nnist  be  signed  by  counsel,  and  must  either  deny  or  con- 
fess all  the  material  parts  of  the  bill ;  or  it  mav  confess  apd  avoid,  that  is, 
26  ' 
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justify  or  palliate  the  facts.  If  one  of  these  is  not  done,  the  answer  may 
be  excected  to  for  insufliciency,  and  the  defendant  be  compelled  to  put  in 
a  more  sufficient  answer.  A  defendant  cannot  pray  anything  in  this  his 
answer  but  to  be  dismissed  the  court;  if  he  has  any  relief  to  pray  against 
the  plaintiff,  he  must  do  it  by  an  original  bill  of  his  own,  which  is  called 
a  cross-bill. 


^  ATter  answer  put  in,  the  plaintiff  upon  payment  of  costs  may  amend 
his  bill,  either  by  abiding  new  parties,  or  new  matter,  or  both,  upon  the 
new  lights  given  him  by  the  defendant;  and  the  defendant  is  obliged  to 
answer  afresh  to  such  amended  bill.  But  thisniust  be  before  the  plain- 
tiff has  replied  to  the  defendant's  answer,  whereby  the  cause  is  at  issue ; 
for  afterwards,  if  new  matter  arises,  which  did  not  exist  before,  he  must 
set  it  forth  by  a  supplemental-bilL  Jhere  may  be  also  a  bjll  of  revivor 
wlien  the  suit  is  abated  by  the  death  of  any  of  the  parties ;  in. order  to  set 
the  proceedings  again  in  motion,  without  which  they  remain  at  a  stand. 
And  th^r^  i«  likfiwisfl  a  bill  of  in</?ry)//|/i</<;y  •  where  a  person  who  owes  a 
lebt  or  rent  to  one  of  tue  parties  m  suit,  but,  tllTlhe  determination  of  It 
he  jcnows^flt^to  whiCB,  d^^lffes  tliat^uiey  may  interplead,^  that  he  may  be 
safe  m  the  payment.  In  this  lastcase  it  is  usual  to  order  the  money  to 
be  paid  into  the  court  for  the  benefit  of  such  of  the  parties  to  whom  upon 
hearing  the  court  shall  decree  it  to  be  due.  But  this  depends  upon  cir- 
cumstances; and  the  plaintiff  must  also  annex  an  affidavit  to  his  bill, 
swearing  that  he  does  not  collude  with  either  of  the  parties. 

If  the  plaintiff  finds  sufificieut  matter  confessed  in  the  defendant's 
answer  to  ground  a  decree  upon,  he  may  proceed  to  the  hearing  of  the 
cause  upon  bill  and  answer  only.  But  in  that  case  he  must  take  the 
defendant's  answer  to  be  trne,  in  every  point.  Otherwise  the  course  is 
for  the  plaintiff  to  reply  generally  to  the  answer,  averring  his  bill  to  be 
true,  certain,  and  sufficient,  and  the  defendant's  answer  to  be  directly  the 
reverse ;  which  he  is  ready  to  prove  as  the  court  shall  award ;  upon  which 
the  defendant  rejoins,  averring  the  like  on  his  side;  which  is  joining 
issue  upon  the  facts  in  dispute.    To  prove  which  facts  is  the  next  coftcern. 

This  is  done  by  examination  of  witnesses,  and  taking  their  depositions 
in  writing,  according  to  the  manner  of  tlie  civil  law.  And  for  that  purpose 
interrogatories  are  framed,  or  questions  in  writing;  which,  and  which  only, 
are  to  be  proposed  to  and  asked  of,  the  witnesses  in  the  cause.  These 
interrogatories  must  be  short  and  pertinent:  not  leading  ones;  (as,  '^did 
not  you  see  this?  or,  did  you  not  hear  that?")  for  if  tliey  be  such,  the 
depositions  taken  thereon  will  be  suppressed  and  not  suffered  to  be  read. 
For  the  purpose  of  examining  witnesses  in  or  near  London,  there  is  an 
examiner's  office  appointed;  but  for  such  as  live  in  the  country,  a  commis- 
sion to  examine  witnesses  is  usually  granted  to  four  commissioners,  two 
named  of  each  side,  or  any  three  or  two  of  them,  to  take  the  depositions 
there.  And  if  the  witnesses  reside  beyond  sea,  a  commission  may  be  had 
to  examine  them  there  upon  their  own  oaths,  and  (if  foreigners)  upon  the 
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oaths  of  skillful  interpreters.  And  it  hath  been  established  that  the 
deposition  of  a  heathen  who  believes  in  the  Supreme  Being,  taken  by 
commission  in  the  most  solemn  manner  according  to  the  custom  of  his  own 
country,  may  be  read  in  evidence. 

The  commissioners  are  sworn  to  take  the  examinations  truly  and 
without  partiality,  and  not  to  divulge  them  till  published  in  the  court  of 
chancery ;  and  their  clerks  are  also  sworn  to  secrecy.  The  witnesses  are 
compellable  by  process  of  suhprena,  as  in  the  courts  of  common  law,  to 
appear  and  submit  to  examination.  And  when  their  depositions  are 
taken,  they  are  transmitted  to  the  court  with  the  same  care  that  the  answer 
of  a  defendant  is  sent. 

If  witnesses  to  a  disputable  fact  are  old  and  infirm,  it  is  very  usual  to 
file  a  bill  to  perpetuate  the  testimony  of  those  witnesses,  although  no  suit 
is  depending;  for,  it  may  be,  a  man's  antagonist  only  waits  for  the  death 
of  some  of  them  to  begin  his  suit.  This  is  most  frequent  when  lands  are. 
devised  by  will  away  from  the  heir  at  law,  and  the  devisee,  in  order  to 
perpetuate  the  testimony  of  the  witnesses  to  such  will,  exhibits  a  bill  in 
chancery  against  the  heir,  and  sets  forth  the  will  verbatim  therein,  sug- 
gesting that  the  heir  is  inclined  to  dispute  its  validity :  and  then,  the 
defendant  having  answered,  they  proceed  to  issue  as  in  other  cases,  and 
examine  the  witnesses  to  the  will;  after  which  the  cause  is  at  an  end, 
without  proceeding  to  any  decree,  no  relief  being  prayed  by  the  bill :  but 
the  heir  is  entitled  to  his  costs,  even  though  he  contests  the  will.  This  is 
what  is  usually  meant  by  proving  a  will  in  chancery. 

When  all  the  witnesses  are  examined,  then,  and  not  before,  the  depo- 
sitions may  be  published,  by  a  rule  to  pass  publication ;  after  which  they 
are  open  for  the  inspection  of  all  the  parties,  and  copies  may  be  taken  of 
them.  The  cause  is  then  ripe  to  be  set  down  for  hearing,  which  may  be 
done  at  the  procurement  of  the  plaintiff,  or  defendant,  before  either  the 
lord  chancellor  or  the  master  of  the  rolls,  according  to  the  discretion  of 
the  clerk  in  court,  regulated  by  the  nature  and  importance  of  the  suit,  and 
the  arrear  of  causes  depending  before  each  of  them  respectively.  Con- 
cerning the  authority  of  the  master  of  the  rolls,  to  hear  and  determine 
causes,  and  his  general  power  in  the  court  of  chancery,  there  were  (not 
many  years  since)  divers  questions,  and  disputes  very  warmly  agitated ; 
to  quiet  which  it  was  declared,  by  statute  3  Geo.  II.  c.  30,  that  all  orders  and 
decrees  by  him  made,  except  such  as  by  the  course  of  the  court  were 
appropriated  to  the  great  seal  alone,  should  be  deemed  to  V>e  valid ;  sub- 
ject nevertheless  to  be  discharged  or  altered  by  the  lord  chancellor,  and 
so  as  they  shall  not  be  enrolled,  till  the  same  are  signed  by  his  lordship. 
Either  party  may  be  »ubpa'naed  to  hear  judgment  on  the  day  so  fixed  for 
the  hearing;  and  then,  if  tlie  plaintiff  does  not  attend,  his  bill  is  dis- 
missed with  costjf;  or,  if  the  defendant  makes  default,  a  decree  will  be 
made  against  him,  which  will  be  final  unless  he  pays  the  p lain titTs  cost 
of  attendance,  and  shows  ijood  cause  to  the  contrary  on  a  day  appointed 


404  PROCEEDINGS  IX  EQUITY.  [Book  ITT. 

by  tlie  court.  A  plaintiff's  bill  may  also  at  any  time  be  di.smissed  for 
want  of  prosecution,  which  is  in  the  nature  of  a  non-suit  at  law,  if  he 
KuH'c^rs  throe  terms  to  elapse  without  moving  forward  in  the  cause. 

When  there  are  cross-causes,  on  a  cross-lull  filed  bv  the  defendant 
aj^ainst  the  plaintiff  in  the  original  cause,  they  are  generally  contrived  to 
be  brought  on  together,  that  the  same  hearing  and  the  same  decree  may 
serve  for  both  of  them. 

SKTHOD  OF  HEAKINO. 

The  method  of  hearing  causes  in  court  is  usually  this.  The  parties  on 
both  sides  appearing  by  their  counsel,  the  plaintiff's  bill  is  first  opened,  or 
briefly  abridged,  and  the  defendant's  answer  also,  by  the  junior  counsel 
on  each  side ;  after  w  hich  the  plaintiff's  leading  coun.sel  states  the  case 
and  the  matters  in  issue,  and  the  points  of  equity  arising  therefrom  :  and 
then  such  depositions  as  are  called  for  by  the  plaintiff  are  read  by  one 
of  the  six  clerks,  and  the  plaintiff  may  also  read  such  part  of  the  defend- 
ant's answer  as  he  thinks  material  or  convenient:  and  after  this  the  rest 
of  the  counsel  for  the  plaintiff  make  their  observations  and  arguments. 
Then  the  defendant's  counsel  go  through  the  same  process  for  him,  except 
that  they  may  not  read  any  part  of  his  answer ;  and  the  counsel  for  i>lain- 
tifl  are  heard  in  reply.  When  all  are  heard,  the  court  pronounces  the 
decree,  adjusting  every  point  in  debate  according  to  ecjuity  and  good  con- 
science ;  which  decree  being  usually  very  long,  the  minutes  of  it  are  taken 
down,  and  read  openly  in  court  by  the  registrar.  The  matter  of  costs  to 
be  given  to  either  party  is  not  here  held  to  be  a  point  of  right,  but  merely 
discretionary  (by  the  statute  17  Ric.  II.  c.  C)  according  to  the  circum- 
stances of  the  case,  as  they  appear  more  or  less  favorable  to  the  party 
vanijuished.  And  yet  the  statute  15  Hen.  VI.  c.  4  seems  expressly  to 
direct,  that  as  well  damages  as  costs  shall  be  given  to  the  defendant,  if 
wrongfully  vexed  in  this  court. 

THE  DECREE. 

The  chancellor's  decree  is  either  interlocutory  or  final.     It  very  seldom 
hapi)ens  that  the  first  decree  can  be  final,  or  conclude  the  cause ;  for,  if 
any  matter  of  fact  is  strongly  controverted,  this  court  is  so  sensible  of  the 
deficiency  of  trial  by  written  dejmsitions,  that  it  will  not  bind  the  parties 
thcre])y ,  but  usually  directs  the  matter  to  be  tried  by  jury  ;  especially  such 
important  facts  as  the  validity  of  a  will,  or  whether  A  is  the  heir  at  law  to 
B,  or  the  existence  c)f  a  jnodtm  deciman(h\  or  real  and  immemorial  compo- 
sition for  tithes.     But,  as  no  jury  can  be  summoned  to  attend  this  court, 
the  fact  is  usually  dire<'ted  to  be  tried  at  the  bar  of  the  court  of  king's 
bench,  or  at  the  assizes,  upon  a  feiijned  /.s««r.     For  (in  order  to  bring  it 
there,  and  have  the  point  in  disj>ute,  an<l  that  only,  put  in  issue)  an  action 
is  ]>roug)it,  wherein  the  plaintiff  by  a  fiction  declares  thiit  he  laid  a  w:iger 
of  ')/.  with  the  defendant  that  A  was  iieiratlaw  to  H;  and  then  avers  that 
be  is  so ;  and  therefore  dciiuunis  t)ie  'd.    The  <lefendant  adniits  the  feisnied 
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wager,  but  avers  that  A  is  not  the  lieir  to  B;  and  thereupon  that  issue  is 
joined,  which  is  directed  out  of  chancery  to  be  tried ;  and  thus  the  ver- 
dict of  the  jurors  at  law  determines  the  fact  in  the  court  of  equity. 

So,  likewise,  if  a  question  of  mere  law  arises  in  the  course  of  a  cause, 
as  whether  bv  the  words  of  a  will  an  estate  for  life  or  in  tail  is  created,  or 
whether  a  future  interest  devised  by  a  testator  shall  operate  as  a  remain- 
der or  an  executory  devise,  it  is  the  practice  of  this  court  to  refer  it  to  the 
opinion  of  tlie  judges  of  the  court  of  king's  bench  or  common  pleas,  upon 
a  case  stated  for  that  purpose,  wherein  all  the  material  facts  are  admitted, 
and  the  point  of  law  is  submitted  to  their  decision  ;  who  thereupon  hear  it 
solemnly  argued  by  counsel  on  both  sides,  and  certify  their  opinion  to  the 
chancellor.    And  upon  such  certificate  tlie  decree  is  usually  founded. 

Another  thing  also  retards  the  completion  of  decrees.  Frequently 
long  accounts  are  to  be  settleij,  encumbrances  and  debts  to  be  enquired 
into,  and  a  hundred  little  facts  to  be  cleared  up,  before  a  decree  can  do 
full  and  sufficient  justice.  These  matters  are  always,  by  the  decree  on 
the  first  hearing,  referred  to  a  master  in  chancery  to  examine,  which  ex- 
aminations frecjuently  last  for  years  ;  and  then  he  is  to  report  the  fact,  as 
it  appears  to  him,  to  the  court.  This  report  may  be  excepted  to,  disproved, 
and  overruled ;  or  otherwise  is  confirmed,  and  made  absolute,  by  order 
of  the  court. 

When  all  issues  are  tried  and  settled,  and  all  references  to  the  master 
ended,  the  cause  is  again  brought  to  hearing  upon  the  matters  of  equity 
reserved  and  a  final  decree  is  made ;  the  performance  of  which  is  enforced 
(if  necessary)  by  commitment  of  the  person,  or  sequestration  of  the 
party's  estate.  And  if  by  this  decree  either  party  thinks  himself  aggrieved 
he  may  petition  the  chancellor  for  a  rehearing;  whether  it  was  heard 
before  his  lordship,  or  any  of  the  judges  sitting  for  him,  or  before  the 
master  of  the  rolls.  For,  whoever  may  have  heard  the  cause,  it  is  the 
chancellor's  decree,  and  must  be  signed  by  him  before  it  is  enrolled ; 
which  is  done  of  course  unless  a  rehearing  be  desired.  Every  petition  for 
a  rehearing  must  be  signed  by  two  counsel  of  character,  usually  such  as 
have  been  concerned  in  the  cause,  certifying  that  they  apprehend  the 
cause  is  proper  to  be  reheard.  And  upon  the  rehearing,  all  the  evidence 
taken  in  the  cause,  whether  read  before  or  not,  is  now  admitted  to  be  read ; 
because  it  is  the  decree  of  the  chancellor  himself,  who  only  now  sits  to 
hear  reasons  why  it  should  not  be  enrolled  and  perfected ;  at  which  time 
all  omissions  of  either  evidence  or  argument  may  be  supplied.  But,  after 
the  decree  is  once  signed  and  enrolled,  it  cannot  be  reheard  or  rectified 
but  by  bill  of  review,  or  by  appeal  to  the  house  of  lords. 

A  bill  of  review  may  be  had  upon  apparent  error  in  judgment  appear- 
ing on  the  face  of  the  decree ;  or,  by  special  leave  of  the  court,  upon  oatli 
made  of  the  discovery  of  new  matter  or  evidence,  which  could  not  possi))le 
be  had  or  used  at  the  time  when  the  decree  passed.  But  no  new  evidence 
or  matter  then  in  the  knowledge  of  the  parties,  and  which  might  have 
been  used  before,  shall  be  a  sufiicient  ground  for  a  bill  of  review. 
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An  appeal  to  parliament,  that  is,  to  the  house  of  lords,  is  the  dernier 
resort  of  the  suhject  who  thinks  himself  aggrieved  by  an  interlocutory 
order  or  final  determination  in  this  court;  and  it  is  effected  by  petition  to 
the  house  of  peers,  and  not  by  writ  of  error y  as  upon  judgments  at  common 
law.  But  no  new  evidence  is  admitted  in  the  house  of  lords  upon  any 
account ;  this  being  a  distinct  jurisdiction :  which  differs  it  very  consider- 
ably from  those  instances,  wherein  the  same  jurisdiction  revises  and  cor- 
rects its  own  acts,  as  in  rehearings  and  bills  of  review.  For  it  is  a  prac- 
tice unknown  to  our  law,  (though  constantly  followed  in  the  spiritual 
courts,)  when  a  superior  court  is  reviewing  the  sentence  of  an  inferior,  to 
examine  the  justice  of  the  former  decree  by  evidence  that  was  never  pro- 
duced below.  And  thus  much  for  the  general  method  of  proceeding  in  the 
courts  of  equity. 

TUB  END  OF  THE  THIRD  BOOK. 
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CHAPTER  I. 


OF  THE  NATURE  OF  CRIMES,  AND  THETR  PUNISHMENT. 

1-ao. 

BEHyiTION  OF  CBjMK. 

A  crime  or  misdemeanour  is  an  act  committed  or  omitted,  in  vio- 
lation of  a  public  law  either  forbidding  or  commanding  it.  This  general 
definition  comprehends  both  crimes  and  misdemeanours,  which,  properly 
speaking,  are  mere  synonymous  terms ;  though,  in  common  usage,  the 
word  "crimes 'Ms  made  to  denote  such  offences  as  are  of  a  deeper  and 
more  atrocious  dye ;  while  smaller  faults,  and  omissions  of  less  conse- 
quence, are  comprised  under  the  gentler  names  of  "  misdemeanours  " 
only. 

BIOTINCTlOy  BKTWKliN  PUBLIC  AHB  PBIVATE  WBONGS. 

ie  distinction  of  public  wrongs  from  private,  of  crimes  and  misde- 
meanours from  civil  injuries,  seems  principally  to  consist  in  this :  that 
private  wrongs,  or  civil  injuries,  are  an  infringement  or  privation  of  the 
civil  rights  which  belong  to  individuals,  considered  merely  as  individ- 
uals; public  wrongs,  or  crimes  and  misdemeanours,  are  a  breach  and 
violation  of  the  public  rights  and  duties  due  the  whole  community,  con- 
sidered as  a  community,  in  its  social  aggregate  capacity. 

In  all  cases  the  crime  includes  an  injury :  every  public^  offenceisalso 
a  private  wrong,  and  somewhat  more;  it  affects  the  individualTand'ir 
likewise  affects  the  community.  In  gross" and  atrocious  injuries  "the* 
private  wrong  is  swallowed  up  in  the  pubjj£:  we  seldom  hear  any  mention 
made  of  satisfaction  to  the  individual,  the  satisfaction  to  the  community 
being  so  very  great.  And,  indeed,  as  the  public  crime  is  not  otherwise 
avenged  than  by  forfeiture  of  life  and  property,  it  is  impossible  afterwards 
to  make  any  reparation  for  the  private  wrong,  which  can  only  be  had  from 
the  body  or  goods  of  the  aggressor.     But   there  are  crimes  of  an  in- 
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ferior  nature,  in  which  the  public  punishn^ent  is  not  so  severe  but  it 
affords  room  for  a  private  compensation  also ;  and  herein  the  distincttan 
of  crimes  from  civil  injuries  is  very  ap))arent.  For  instance :  in  the  case 
of  battery,  or  beatmg  another,  the  aggressor  may  be  indicted  for  this  at 
the  suit  of  the  king,  for  disturbing  the  public  peace,  and  be  punished 
criminally  by  fine  and  imprisonment;  and  tlie  party  beaten  may  also 
have  his  private  remedy  by  action  of  trespass  for  the  injury  which  he  in 
particular  sustained,  and  recover  a  civil  satisfaction  in  damages. 

Upon  the  whole,  we  may  observe  that,  in  taking  cognizance  of  all 
wrongs  or  unlawful  acts,  the  law  has  a  double  view,  viz :  not  only  to  re- 
dress the  party  injured  by  either  restoring  to  him  his  right,  if  possible,  or 
by  giving  him  an  equivalent,  the  manner  of  doing  which  was  the  object  of 
our  inquiries  in  the  preceding  book  of  these  commentaries,  but  also  to 
secure  to  the  public  the  benefit  of  society,  by  preventing  or  punishing 
every  breach  and  violation  of  those  laws  which  the  sovereign  power  has 
thought  proper  to  establish  for  the  government  and  tranquility  of  the 
whole.  What  those  breaches  are,  and  how  prevented  or  punished,  are  to 
be  considered  in  the  present  book. 

Here  follows  a  discussion  as  to  the  power,  end  and  measure  of  human  punish- 
ment, the  principal  points  being  ns  follows:  The  right  of  punishing  crlnieB  against 
the  law  of  nature  Is,  in  a  state  of  mere  nature,  vested  in  every  individual.  In  a  state 
of  society,  this  right  is  transferred  by  the  individual  to  the  sovereign  power.  As  to 
offences  merely  against  the  laws  of  society,  which  are  only_  mato  prohibita,  the 
magistrate  may  also  inflict  coercive  i)enaltle8,  and  tills  by  consent  ot  individuals, 
who  in  forming  society,  tacitly  consented  thereto.  *^ 

The  end  of  punishment  Is  not  by  way  of  atonement  or  expiation,  but  as  a 
precaution  against  future  offences,  either  by  the  amendment  of  the  oflTender  himself, 
or  by  deterring  others  by  dread  of  the  example  or  by  depriving  the  person  of  the 
power  to  do  further  mischief.  The  method  should  be  proportioned  to  the  purpose, 
and  not  exceed  it.  As  to  the  measure  of  punishment  regard  must  be  had  to  the  object 
of  It,  to  the  fact  that  violence  of  passion,  or  temptation  may  alleviate  a  crime;  that 
crimes  the  most  destructive  of  public  safety,  should  be  most  severely  punished;  asd 
as  to  crltnes  of  equal  malignity  those  which  a  man  has  most  frequent  and  easy 
opportunities  of  committing  and  the  strongest  inducements  to  commit  should  be 
punished  the  most  severely. 

Punishments  of  unreasonable  severity  have  less  effect  In  preventing  crime  that 
such  as  OS  are  more  merciful  or  properly  intermixed  with  due  destinctions  of  sever- 
ity. 

CHAPTER  II. 

OF  THE  PERSONS  CAPABLE  OF  COMMITTING  CRIMES. 

PKB80NS  INCAPABL1>>-TIIK  WILL  AND  THK  ACT. 

The  general  rule  is,  that  no  person  shall  be  excused  from  punishment 
for  disobedience  to  the  laws  of  his  country,  exceptinj?  such  as  are  ex* 
pressly  defined  and  exempted  by  the  laws  themselves. 
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All  the  several  pleas  and  excuses  which  protect  the  committer  of  a 
forbidden  act  from  the  punishment  which  is  otherwise  annexed  thereto 
may  be  reduced  to  this  single  consideration,  the  want  or  defect  of  will. 
To  constitut-e  a  crime  against  human  laws  there  must  be  first,  a  vicious 
will;  and,  secondly,  an  unlawful  act  consequent  upon  such  vicious  will. 

THRKK  CA8K8  OF  WILL  AND  ACT  NOT  JOINING. 

Now,  there  are  three  cases  in  which  the  will  does  not  join  with  the 
act.  1,  Where  there  is  a  defect  of  understanding.  2,  Where  there  is  un- 
derstanding and  will  sufficient  residing  in  the  party,  but  not  called  forth 
or  exerted  at  the  time  of  the  action  done ;  which  is  the  case  of  all  offences 
committed  by  chance  or  ignorance.  3,  Where  the  action  is  constrained  by 
some  outward  force  and  violence. 

INFANCY. 

I.  First  we  will  consider  the  case  of  infancy ,  or  nonage,  which  is  ft 
defect  of  the  understanding.  Infants  under  the  age  of  discretion  ought 
not  to  be  punished  by  any  criminal  propecution  whatever.  What  the  age 
of  discretion  is,  in  various  nations,  is  matter  of  some  variety. 

The  law  of  England  does  in  some  cases  privilege  an  infant  under  the 
age  of  twenty-one,  as  to  common  misdemeanours,  so  as  to  escape  fine, 
imprisonment,  and  the  like :  and  particularly  in  cases  of  omission,  as  not 
repairing  a  bridge,  or  a  highway,  and  other  similar  ofPences ;  for,  not  hav- 
ing the  command  of  his  fortune  till  twenty-one,  he  wants  the  capacity  to 
do  those  things  which  the  law  requires.  But  where  there  is  any  notorious 
breach  of  the  peace,  a  riot,  battery,  or  the  like,  (which  infants,  when  full 
grown,  are  at  least  as  liable  as  others  to  commit,}  for  these  an  infant  above 
the  age  of  fourteen,  is  equally  liable  to  suffer  as  a  person  of  the  full  age  of 
twenty-oue. 

With  regard  to  capital  crimes,  the  law  is  still  more  minute  and  cir- 
cumspect ;  distinguishing  with  greater  nicety  the  several  degrees  of  age 
and  discretion.  By  the  law,  as  it  ny  stands,  and  has  stood  at  least  ever 
since  the  time  of  Edward  the  Thirdrthe  capacity  of  doing  ill,  or  contract- 
ing guilt,  is  not  so  much  measurecrby  years  and  days  as  by  the  strength 
of  the  delinquent's  understanding  and  judgment.  For  one  lad  of  eleven 
years  old  may  have  as  much  cunning  (is  another  of  fourteen ;  and  in  these 
cases  our  maxim  is,  that  **  malitid  supplet  xtat^m.^^'  Under  seven  years  of 
age,  indeed,  an  infant  cannot  be  guilty  of  felony,  for  then  a  felonious  dis- 
cretion is  almost  an  impossibility  in  nature ;  but  at  eight  years  old  he  may 
he  guilty  of  felony.  Also,  unde;*  fourteen,  thoj^h  an  infant  shall  be  prima 
facie  adjudged  to  be  doli  hicapax^  yet  if  it  appear  to  the  court  and  jury  that 
he  was  doU  capax,  and  could  discern  between  good  and  evil,  he  may  be 
convicted  and  suffer  death.  Thus  a  girl  of  thirteen  has  been  burned  for 
killing  her  mistress :  and  one  boy  of  ten,  and  another  of  nine  years  old, 
who  had  killed  their  companions,ha ve  been  sentenced  to  death  ,and  he  of  ten 
years  actually  hanged ;  because  it  appeared,  upon  their  trials,  that  the  one 
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hid  himself,  and  the  other  hid  the  hody  he  had  killed,  which  hiding  man- 
ifested a  consciousness  of  guilt,  and  a  discretion  to  discern  between  good 
and  evil.  And  there  was  an  instance  in  tiie  last  century  where  a  lK>y  of 
eight  years  old  was  tried  at  Abington  for  firing  two  barns ;  and,  it  appear- 
ing that  he  had  malice,  revenge,  and  cunning,  he  was  found  guilty,  con- 
demned, and  hanged  accordingly.  Thus,  also,  in  very  modern  times  a 
boy  of  ten  years  old  was  convicted  on  his  own  confession  of  murdering  his 
bedfellow,  there  appearing  in  his  whole  behaviour  plain  tokens  of  a  mis- 
chievous discretion ;  and,  as  the  sparing  this  boy  merely  on  account  of  his 
tender  years  might  be  of  dangerous  consequence  to  the  public  by  propagat- 
ing a  notion  that  children  might  commit  such  atrocious  crimes  with  impu- 
nity, it  was  unanimously  agreed  by  all  the  judges  that  he  was  a  proper 
subject  of  capital  punishment.  But,  in  all  such  cases,  the  evidence  of  that 
malice  whicli  is  to  supply  age  ought  to  be  strong  and  clear  beyond  all 
doubt  and  contradiction. 

IDIOCY  AND  LUNACY.  *  • 

II.  The  second  case  of  a  deficiency  in  will,  which  excuses  from  the 
guilt  of  crimes,  arises  also  from  a  defective  or  vitiated  understanding,  viz., 
in  an  idiot  or  a  lunatic.  For  the  rule  of  law  as  to  the  latter,  which  mav 
easily  be  adapted  also. to  the  former,  is,  that  *\furio8U8  furore  ^olum  puni- 
iur.-^  ^n  crirainalca^es,  tlletefore,  idiots  and  lunatics  are  not  chargeable 
for  their  own  acts,  if  committed  when  under  these  incapacities :  no,  not 
even  for  treason  itself.  Also,  if  a  man  in  his  sound  memory  commits  a  capi- 
tal offence,  and  before  arrangment  for  it  he  becomes  mad,  he  ought  not  to 
be  arraigned  for  it,  because  he  is  not  able  to  plead  to  it  with  that  advice 
and  caution  that  he  ought.  And  if,  after  he  has  pleaded,  the  prisoner  be- 
comes niad,  he  shall  not  be  tried ;  for  how  can  he  make  his  defence?  If, 
after  he  be  tried  and  found  guilty,  he  loses  his  senses  before  judgment,  judg- 
ment shall  not  be  pronounced ;  and  if  after  judgment  he  becomes  of  nonsane 
memory,  execution  shall  be  stayed :  for  peradventure,  says  the  humanity 
of  the  English  law,  had  the  prisoner  been  of  sound  memory,  he  might  have 
alleged  something  in  stay  of  judgment  or  execution.  But  if  there  be  any 
doubt  whether  the  party  be  compos  or  not,  this  shall  be  tried  by  a  jury. 
And  if  he  be  so  found,  a  total  idiocy,  or  absolute  insanity,  excuses  from 
the  guilt,  and  of  course  from  the  punishment,  of  any  criminal  action  com- 
mitted under  such  deprivation  of  the  senses:  but,  if  a  lunatic  hath  lucid 
intervals  of  understanding,  he  shall  answer  for  what  he  does  in  those  in- 
tervals, as  if  he.  had  no  deficiency.  Yet,  in  the  case  of  absolute  madmen, 
as  they  are  not  answerable  for  their  actions,  they  ^lould  not  be  permitted 
the  liberty  of  a(;ting,  unless  under  proper  control. 

DBUNKKNME88. 

III.  Thirdly:  as  to  artificial,  voluntarily  contracted  madness  by 
drunkenness  or  intoxication,  which,  depriving  men  of  their  reason,  puts 
them  in  a  temporary  frenzy :  our  law  looks  upon  this  as  an  aggravation  of 
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the  offense,  ratlier  than  an  excuse  for  any  criminal  misbehaviour.  A 
(Irunkanl,  says  Sir  Echvard  Coke,  who  is  volmitarhis  dnnnonf  hath  no  priv- 
ilege thereliy :  but  wliat  liurt  or  ill  soever  he  doth,  his  drunkenness  doth 
aggravate  it.  The  law  of  Kngland,  considering  how  easy  it  is  to  counter- 
feit this  excuse,  and  how  weak  an  excuse  it  is,  (though  real,)  will  not  suf- 
fer any  man  thus  to  privilege  one  crime  by  another. 

XIHFOBTUxNE  OR  CHAN€K. 

IV.  A  fo^th  deficiency  of  will  is  where  a  man  commits  an  unlawful 
act  by  misfortune  or  chance,  and  not  by  design.  Here  the  will  observes 
a  total  neutrality,  and  does  not  co-operate  with  the  deed ;  which  therefore 
wants  one  main  ingredient  of  a  crime.  Of  this,  when  it  affects  the  life  of 
another,  we  shall  find  more  occasion  to  speak  hereafter,  at  present  only 
observing  that,  if  any  accidental  mischief  happens  to  follow  from  the  per- 
formance of  a  lawful  act,  the  party  stands  excuse<l  from  all  guilt ;  but  if  a 
man  be  doing  any  thing  unlawful,  and  a  consequence  ensues  which  he  did 
not  foresee  or  intend,  as  the  death  of  a  man,  or  the  like,  his  want  of  for- 
sight  shall  be  no  excuse ;  for,  being  guilty  of  one  offence  in  doing  anteced- 
ently what  is  in  itself  unlawful,  he  is  criminally  guilty  of  whatever  conse- 
quence may  follow  the  first  misbehaviour. 

IGNORAXCK  OB  HI8TAKK. 

V.  Fifthly :  ignorance  or  mintake  is  another  defect  of  will ;  when  a 
man,  intending  to  do  a  lawful  act,  does  that  which  is  unlawful.  For  here, 
the  deed  and  the  will  acting  separately,  there  is  not  that  conjunction  be- 
tween them  which  is  necessary  to  form  a  criminal  act.  But  this  must  be 
an  ignorance  or  mistake  of  fact,  and  not  an  error,  in  point  of  law.  As  if  a 
man  intending  to  kill  a  thief  or  housebreaker  in  his  own  house,  by  mistake 
kills  one  of  his  own  family,  this  is  no  criminal  action ;  but  if  a  man  thinks 
he  has  a  right  to  kill  a  person  excommunicated  or  outlawed  wherever  he 
meets  him,  and  does  so,  this  is  a  wilful  murder.  For  a  mistake  in  point 
of  law,  which  every  person  of  discretion  not  only  may  but  is  bound  and 
presumed  to  know,  is  in  criminal  cases  no  sort  of  defence.  Ignorantia 
juris,  (juod  guisqne  tenetur  scire,  neminem  excus^nt,  is  as  well  the  maxim  of 
our  own  law,  as  it  was  of  the  Roman.  *  '  " '  *  -    ^ 

COMPULSION  ANB  NECK8HITY. 

ft 

VI.  A  sixth  species  of  defect  of  will  is  that  arising  from  compulsion 
and  inevitable  necessity.  These  are  a  constraint  upon  tlie  will  whereby  a 
man  is  urged  to  do  that  which  his  judgment  disapproves;  and  which,  it  is 
to  be  presumed,  his  will,  (if  left  to  itself)  would  reject. 

CIVIL  SCBJKCTION. 

1.     Of  this  nature,  in  the  first  place,  is  the  oblij^ation  of  cin'l  subjection, 

whereby  the  inferior  is  constrained  by  the  superior  to  act  contrary  to 
what  his  own  reason  and  inclination  would  sujrgest;  as  when  a  legislator 
establishes  iniquity  bv  i\  h\\\  and  connnands  the  subject  to  <lo  on  act  con- 
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trary  to  religion  or  sound  morality.  Obedience  to  the  laws  in  being  is  un- 
doubtedly a  sufficient  extenuation  of  civil  guilt  before  the  municipal 
tribunal.  . 

AK  TO  PERSONS  IN  PRITATK  RELATIONS. 

The  principal  case,  where  constraint  of  a  superior  is  allowed  as  an  ex- 
cuse for  criminal  misconduct,  is  with  regard  to  the  matrimonial  subjection 
of  the  wife  to  her  husband ;  for  neither  a  son  nor  a  servant  are  excused  for 
the  commission  of  any  crime,  whether  capital  or  otherwise,  by  tlie  com- 
mand or  coercion  of  the  parent  or  master;  though  in  some  cases  the  com- 
mand or  authority  of  the  husband,  either  expressed  or  implied,  will  privi- 
lege the  wife  from  punishment  even  for  capital  offences.  And  therefore  if 
a  woman  commit  theft,  burglary,  or  other  civil  offences  against  the  laws 
of  society  by  the  coercion  of  her  husband ;  or  even  in  his  company,  which 
the  law  construes  a  coercion ;  she  is  not  guilty  of  any  crime ;  being  con- 
sidered as  acting  by  compulsion  and  not  of  her  own  will.  Even  with  re- 
gard to  wives,  this  rule  admits  of  an  exception  in  crimes  that  are  mala  in 
«€•,  and  prohibited  by  the  law  of  nature,  as  murder  and  the  like :  not  only 
because  these  are  of  a  deeper  dye,  but  also,  since  in  a  state  of  nature  no 
one  is  in  subjection  to  another,  it  would  be  unreasonable  to  screen  an  of- 
fender from  the  punishment  due  to  natural  crimes  by  the  refinements  and 
subordinations  of  civil  society.  In  treason,  also,  (the  highest  crime  which 
a  member  of  society  can  as  such  be  guilty  of,)  no  plea  of  coverture  shall 
excuse  the  wife ;  no  presumption  of  the  husband's  coercion  shall  extenuate 
her  guilt :  as  well  because  of  the  ociiousness  and  dangerous  consequences  of 
the  crime  itself,  as  because  the  husband,  having  broken  through  the  most 
sacred  tie  of  social  community  by  rebellion  against  the  state,  has  no  right 
to  that  obedience  from  a  wife,  which  he  himself  as  a  subject  has  forgotten 
to  pay.  In  inferior  misdemeanors  also  we  may  remark  another  exception : 
that  a  wife  may  be  indicted,  and  set  in  the  pillory  irith  her  husband,  for 
keeping  a  brothel ;  for  this  is  an  offence  touching  the  domestic  economy 
or  government  of  the  house,  in  which  the  wife  has  a  principal  share;  and 
is  also  such  an  offencie  as  the  law  presumes  to  be  generally  conducted  by 
the  intrigues  of  the  female  sex.  And  in  all  cases  where  the  wife  offends 
alone,  without  the  company  or  coercion  of  her  husband,  she  is  responsible 
for  her  offense  as  much  as  any  feme-sole. 

DURESS  PER  MINAS. 

2.  Another  species  of  compulsion  or  necessity  is  what  our  law  calls 
duress  per  minan;  or  threats  and  menaces  which  induce  a  fear  of  death  or 
other  l)odily  harm,  and  whidi  take  away  for  tliat  reason  the  guilt  of  many 
crimes  and  misdemeanours;  at  least,  before  the  human  tribunal.  But 
then  that  fear  whicli  compels  a  man  to  do  an  unwarrantable  action  ought 
to  be  just  and  well  grounded.  Therefore,  in  time  of  war  or  rebellion,  a 
man  may  be  justified  in  doing  many  treasonable  acts  by  compulsion  of  the 
enemy  or  rebels  whicii  would  admit  of  no  excuse  in  time  of  peace.    This, 
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however,  seems  only,  or  at  least  principally,  to  hold  as  to  positive  crimes, 
so  created  by  the  laws  of  society,  and  which,  therefore,  society  may  ex- 
cuse ;  hut  not  as  to  natural  offences  so  declared  by  the  law  of  God,  where- 
in human  magistrates  are  only  the  executioners  of  divine  punishment. 
And  therefore,  though  a  man  be  violently  assaulted,  and  hath  no  other 
possible  means  of  escaping  death  but  by  killing  an  innocent  person,  this 
fear  and  force  shall  not  acquit  him  of  murder;  for  he  ought  rather  to  die 
himself  than  escape  by  the  murder  of  an  innocent.  But,  in  such  a  case, 
he  is  permitted  to  kill  the  assailant;  for  there  the  law  ofjiature,  and  self- 
defence,  its  primary  canon,  have  made  him  his  own  protector. 

THK  CHOICK  OF  TWO  KVIM  NKCKSSARl. 

3.  There  is  a  third  species  of  necessity,  which  may  be  distinguished 
from  the  actual  compulsion  of  external  force  or  fear ;  being  the  result  of 
reason  and  reflection  which  act  upon  and  constrain  a  man's  will,  and 
oblige  him  to  do  an  action  which,  without  such  obligation,  would  be  crim- 
inal. And  that  is,  when  a  man  has  his  choice  of  two  evils  set  before  him, 
and  being  under  a  necessity  of  choosing  one,  he  chooses  the  least  pernic 
ions  of  the  two.  Here  the  will  cannot  be  said  freely  to  exert  itself,  being 
rather  passive  than  active ;  or,  if  active,  it  is  rather  in  rejecting  the  greater 
evil  than  in  choosing  the  less.  Of  this  sort  is  that  necessity  where  a  man 
by  the  commandment  of  the  law  is  bound  to  arrest  another  for  any  capital 
offence,  or  to  disperse  a  riot,  and  resistance  is  made  to  his  authority :  it  is 
here  justifiable,  and  even  necessary,  to  beat,  to  wound,  or  perhaps  to  kill 
the  offenders,  rather  than  to  permit  the  murderer  to  escape,  or  the  riot  to 
continue.  For  the  preservation  of  the  peace  of  the  kingdom,  and  the 
apprehending  of  notorious  malefactors,  are  of  the  utmost  consequence  to 
the  public ;  and  therefore  excuse  the  felony  which  the  killing  would  other- 
wise amount  to. 

WANT  SOT  JUSTIFYING  HTFALING. 

4.  There  is  yet  another  case  of  necessity,  which  has  occasioned  great 
speculation  among  the  writers  upon  general  law;  viz.,  whether  a  man  in 
extreme  want  of  food  or  clothing  may  justify  stealing  either,  to  relieve  his 
present  necessities?  The  law  of  England  admits  no  such  excuse  at  pres- 
ent. And  this  is  founded  upon  the  highest  reason:  for  men's  properties 
would  be  under  a  strange  insecurity  if  liable  to  ))e  invaded  according  to 
the  want  of  others,  of  which  wants  no  man  can  possibly  be  an  adequate 
judge  but  the  party  himself  who  pleads  them.  But  the  fountlers  of  our 
constitution  thought  it  better  to  vest  in  the  crown  the  power  of  pardoning 
particular  objects  of  compassion  than  to  countenance  and  establish  theft 
by  one  general  undistinguishing  law. 

THK  CA8K  OF  THK  KING. 

VII.  To  these  several  cases,  in  which  the  incapacity  of  committing 
crimes  arises  from  a  deficiency  of  the  will,  we  may  add  one  more,  in  which 
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tlie  law  supposes  an  incapacity  of  doing  wrong,  from  the  excellence  and 
perfection  of  the  person ;  which  extend  as  well  to  the  will  as  to  the  other 
qualities  of  his  mind.  I  mean  the  case  of  the  king;  who,  by  virtue  of  his 
royal  prerogative,  is  not  under  the  coercive  power  of  the  law;  which  will 
not  su))pose  him  capable  of  committing  a  folly,  much  less  a  crime. 


CHAPTER  III. 

OF  PRINCIPALS  AND  ACCESSORIES. 

We  are  next  to  make  a  few  remarks  on  t)ie  different  degrees  of  guilt 
among  persons  that  are  capable  of  offending,  viz.,  as  principal ,  and  as 
accessory. 

PRINCIPAL  AND  THE  TWO  DK6BEE8. 

I.  A  man  may  be  principal  in  an  offence  in  two  degrees.  A  prin- 
cipal in  the  first  degree  is  he  that  is  the  actor  or  absolute  perpetrator  of 
the  crime;  and  in  the  second  degree  he  is  who  is  present,  aiding  and 
abetting  the  fact  to  be  done.  Which  presence  need  not  always  be  an  actual 
immediate  standing  by,  within  sight  or  hearing  of  the  fact;  but  there  may 
be  also  a  constructive  presence,  as  when  one  commits  a  robbery  or  mur- 
der and  another  keeps  watcli  or  guard  at  some  convenient  distance.  And 
this  rule  hath  also  other  exceptions :  for,  in  case  of  murder  by  poisoning, 
a  man  may  be  a  principal  felon  by  preparing  and  laying  the  poison,  or 
persuading  another  to  drink  it  who  is  ignorant  of  its  poisonous  quality,  or 
giving  it  to  him  for  that  purpose,  and  yet  not  administer  it  himself,  nor  be 
present  wlien  the  very  deed  of  poisoning  is  committed.  And  the  same 
reasoning  will  hold  with  regard  to  other  murders  committed  in  the  absence 
of  the  murderer  by  means  which  he  had  prepared  beforehand,  and  which 
probably  could  not  fail  of  their  mischievous  effect.  As  by  laying  a  trap 
or  pitfall  for  anotlier,  whereby  he  is  killed,  letting  out  a  wild  beast,  with 
an  intent  to  do  mischief,  or  inciting  a  madman  to  commit  murder,  so  that 
death  thereupon  ensues ;  in  every  of  these  cases  the  party  offending  is 
guilt\'  of  munler  as  a  principal,  in  the  first  degree.  For  he  cannot  be 
called  an  accessory,  that  necessarily  presupposing  a  principal ;  and  the 
poison,  the  pitfall,  the  beast,  or  the  madman  cannot  be  held  princijials, 
being  only  the  instruments  of  death.  As  therefore  he  must  l)e  certainly 
guilty  either  as  principal  or  accessory,  and  cannot  be  so  as  accessori^  it 
follows  tlijit  he  must  be  guilty  as  principal,  an<l,  if  principal,  then  in  the 
first  degree;  for  there  is  no  other  criminal,  niucli  lesij  «  superior  iu  the 
guilt,  whom  he  could  nid,  abet  or  assist. 
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ACCES80BT. 

II.  An  accessory  is  he  who  is  not  the  chief  actor  in  the  ofFencie,  nor 
present  at  its  performance,  but  is  some  way  concerned .  therein,  either 
before  or  after  the  fact  committed. 

0FFENCB8  ADXITTlNfl  OF  ACCK880RIE8. 

1.  And  first,  as  to  what  offences  admit  of  accessories,  and  what  not. 
In  high  treason  there  are  no  accessories,  but  all  are  principals.  In  petit 
treason,  murder,  and  felonies  with  or  without  benefit  of  clergy,  there  may 
be  accessories :  except  only  in  those  offences  which  by  judgment  of  law- 
are  sudden  and  unpremeditated,  as  manslaughter  and  the  like,  which 
therefore  cannot  have  any  accessories  before  the  fact.  So  too  in  petit 
larceny,  and  in  all  crimes  under  the  degree  of  felony,  there  are  no  acces- 
sories either  before  or  after  the  fact,  but  all  persons  concerned  therein,  if 
guilty  at  all,  are  principals:  the  same  rule  holding  with  regard  to  the 


J  the  different  shades  of  guih  in  petty  misdeinfianoura^  It  is  a  maxim  that 

cannot  be  guilty  of  a  higher  crime  than  his  pnncipal :  being  only  punished 
as  a  partaker  of  his  guilt.  So  that  if  a  servant  instigates  a  stranger  to 
kill  his  master,  this  being  murder  in  the  stranger  as  principal,  of  course 
the  servant  is  accessory  only  to  the  crime  of  murder;  though,  had  he  been 
present  and  assisting,  he  would  have  been  guilty  as  principal  of  petit 
treason,  and  the  stranger  of  murder. 

WHO  HAT  BR  ACCES80BT  BEFORE  THE  FACT. 

2.  As  to  the  second  point,  who  may  be  an  accessory  before  the  fact ; 
Sir  Matthew  Hale  defines  him  to  be  one  who,  being  absent  at  the  time  of 
the  crime  committed,  doth  yet  procure,  counsel,  or  command  another  to 
commit  a  crime.  Herein  absence  is  necessary  to  make  him  an  accessory; 
for  if  such  procurer,  or  the  like,  be  present,  he  is  guilty  of  the  crime  as 
principal.  And  it  is  also  settled  that  whoever  procureth  a  felony  to  be 
committed,  though  it  be  by  the  intervention  of  a  third  person,  is  an  acces- 
sory before  the  fact.  It  is  likewise  a  rule,  that  he  who  in  any  wise  com- 
mands or  counsels  anotlier  to  commit  an  unlawful  act  is  accessory  to  all 
that  ensue  upon  that  unlawful  act;  but  is  not  accessory  to  any  act  distinct 
from  the  other.  But  if  the  felony  committed  be  the  same  in  substance 
with  that  which  is  commanded,  and  only  varying  in  some  circumstantial 
matters;  as  if,  upon  a  command  to  poison  Titius,  he  is  stabbed  or  shot, 
and  dies ;  the  commander  is  still  accessory  to  the  murder,  for  the  sub- 
stance of  the  thing  commanded  was  the  death  of  Titius,  and  the  manner 
of  its  execution  is  a  mere  collateral  circumstan(!e. 

WHO  MAY  BE  ACCE880BY  Al-^'ER  THE  FACT. 

3.  An  accessory  after  the  fact  may  be,  where  a  person,  knowing  a 
27 
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felony  to  liave  been  committed,  receives,  relieves,  comforts,  or  assists  the 
felon.  Therefore  to  make  an  accessory  ex  post  facto,  it  is  in  the  first  place 
requisite  tl)at  lie  knows  of  the  felony  committed.  In  the  next  place,  he 
must  receive,  relieve,  comfort,  or  assist  him.  And,  j^enerally,  any  assist- 
ance wbatever  jriven  to  a  felon,  to  hinder  his  heinj?  apprehended,  trie<l, 
or'suffering  punishment,  makes  the  assistor  an  accessory.  As  furnishing 
him  with  a  horse  to  escape  his  pursuers,  money  or  victuals  to  support  him, 
a  house  or  other  shelter  to  conceal  him,  or  open  force  and  violence  to  res- 
cue or  protect  him.  So  likewise  to  convey  instruments  to  a  felon  to  enable 
him  to  break  gaol,  or  to  bribe  the  gaoler  to  let  him  escape,  makes  a  man 
an  accessory  to  the  felony.  To  buy  or  receive  stolen  goods,  knowing  them 
to  be  stolen,  falls  under  none  of  these  descriptions,  it  was  therefore  at 
common  law  a  mere  misdemeanour,  and  made  not  the  receiver  accessory 
to  the  theft ;  because  he  received  the  goods  only  and  not  the  felon. 

The  felony  must  be  compiete  at  the  time  of  the  assistance  given  ;  else 
it  makes  not  the  assistant  an  accessorv.  But  so  strict  is  the  law  where  a 
felony  is  actually  complete,  in  order  to  do  effectual  justice,  that  the  near- 
est relations  are, not  suffered  to  aid  or  receive  one  another.  If  the  parent 
assists  his  child,  or  the  child  the  parent,  if  the  brother  receives  the 
brother,  the  master  his  servant,  or  the  servant  his  master,  or  even  if  the 
husband  relieves  his  wife,  who  have  any  of  them  committed  a  felony,  the 
receivers  become  accessories  ex  post  facto.  But  a  feme-covert  cannot 
become  an  accessory  by  the  receipt  and  concealment  of  her  husband  ;  for 
she  is  presumed  to  act  under  his  coercion,  and  therefore  she  is  not  bound, 
neither  ought  she,  to  discover  her  lord. 

ACCKSSOBIES  AND  PRINCIPALS— DIFFERKNCK  IN  TRKAT9IENT.  ' 

4.  The  last  point  of  in(|uiry  is  how  accessories  are  to  be  treated,  con- 
sidered distinct  from  principals.  And  the  general  rule  of  the  antient  law 
is  this,  that  accessories  shall  suffer  the  same  punishment  as  their  prin- 
cipals: if  one  be  liable  to  death  the  other  is  also  liable.  Why  then,  it 
may  be  asked,  are  such  elaborate  distinctions  made  between  accessories 
and  principals,  if  both  are  to  suffer  the  same  punishment?  For  these 
reasons:  1,  To  distinguish  the  nature  and  denomination  of  crimes,  tliat 
the  accused  may  know  how  to  defend  himself  when  indicted.  2,  Because, 
though  by  the  antient  common  law  tlie  rule  is  as  before  laid  down,  that 
both  shall  be  punislied  alike,  yet  now  l)y  the  statutes  relating  to  the  bene- 
fit of  clergy  a  distinction  is  made  between  them  :  accessories  after  the  fact 
being  still  allowed  tlie  ])enefit  of  clergy  in  all  but  a  few  cases,  whicli  is 
denied  to  the  principals  and  accessories  fnfon'  the  fact  in  many  cases.  3, 
Because  formerly  no  man  could  be  tried  as  accessory  till  after  the  j>rin- 
cipal  was  convicted,  or  at  least  he  must  have  been  tried  at  the  same  time 
with  him;  though  that  law  is  now  much  altered,  as  will  be  shown  more 
fully  in  its  proper  i)la(;e.  4,  Because  though  a  man  be  in<licted  as  acces- 
sory and  accjuitted,  he  may  afterwards  be  indicte<l  as  principal ;  for  an 
aci^uittal  of  receiving  or  counseling  a  felon  is  no  acquittal  of  the  feh^nv 
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itself ;  but  it  is  matter  of  some  doubt  whether,  if  a  man  be  acquitted  as 
principal,  he  can  be  afterwards  indicted  as  accessory  before  the  fact :  since 
thos<^  offences  are  frequently  very  nearly  allied,  and  therefore  an  acquit- 
tal of  the  guilt  of  one  may  be  an  acquittal  of  the  other  also.  But  it  is 
clearly  held  that  one  acquitted  as  principal  may  be  Indicted  as  an  acces- 
sory after  the  fact;  since  that  is  always  an  offence  of  a  different  species  of 
guilt,  principally  tending  to  evade  the  public  justice,  and  is  subsequent  in 
its  commencement  to  the  other.  Upon  these  reasons  the  distinction  of 
principal  and  accessory  will  appear  to  be  highly  necessary ;  though  the 
punishment  is  still  much  the  same  with  regard  to  principals,  and  such 
accessories  as  offend  before  the  fact  is  committed. 


CHAPTER  IV. 

OF  OFFENCES  AGAINST  GOD  AND  RELIGION. 

4ri-eo. 

The  first  species  of  oflfbnces  against  God  and  religion  treated  are  apostasy,  heresy, 
reviling  the  ordinances  of  the  church,  non-conformity,  witchcraft,  conjuration,  en- 
chantment or  sorcery,  and  religious  imposters. 

BLA8PHKMT. 

The  fourth  species  of  offences,  more  immediately  against  God  and 
religion,  is  that  of  blasphemy  against  the  Almighty  by  denying  his  b^inpr 
or  providence;    or  by  contumelious  reproaches  of    our  Savior  Christ. 

iiiher  also  may  be  referred  all  profane  scoffing  at  the  holy  scripture,  or 
exposing  it  to  contempt  and  ridicule.  These  are  offences  punishable  at 
common  law  by  fine  and  imprisonment,  or  otiier  infamous  corporal  pun- 
ishment; for  Christianity  is  part  of  the  laws  of  England. 

SWEARING  AND  CURSING. 

V.  Somewhat  allied  to  this,  though  in  an  inferior  degree,  is  the 
offence  of  profane  and  common  swearing  and  cursing.  By  the  last  statute 
against  which,  19  Geo.  II.  c.  21,  which  repeals  all  former  ones,  every 
labourer,  sailor,  or  soldier  profanely  cursing  or  swearing  shall  forfeit  1«.; 
every  other  persqp  under  the  degree  of  a  gentleman,  2s.;  and  every  gen- 
tleman, or  person  of  superior  rank,  5«.,  to  the  poor  of  the  parish :  and,  on 
the  second  conviction,  double ;  and  for  every  subsequent  offence,  treble 
the  sum  first  forfeited ;  with  all  charges  of  conviction :  and  in  default  of 
payment  shall  be  sent  to  the  house  of  correction  for  ten  days. 

SIMONY. 

VII.  Simony,  or  the  corrupt  presentation  of  any  one  to  an  ecclesias- 
tical benefice  for  gift  or  reward,  is  also  t«  l)e  considered  as  an  offence 
against  religion. 
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PROFANATION  OF  THK  LOBD'8  DAY. 

IX.  Profanation  of  tlie  Lord's  day,  vulgarly  (but  improperly)  called 
sabbath-breaking f  is  a  ninth  offence  against  God  and  religion,  punisheii  by 
the  municipal  law  of  England. 

BRIJNKKNNK8N. 

X.  Drunkenness  is  also  punished,  by  statute  4  Jac.  I.  c.  5,  with  the 
forfeiture  of  fw.,  or  the  sitting  six  hours  in  the  stocks:  by  which  time  the 
statute  presumes  the  offender  will  have  regained  his  senses,  and  not  be 
liable  to  do  mischief  to  his  neighbors.  And  there  are  man}'  wholesome 
statutes  by  way  of  prevention,  cliiefly  passed  in  the  same  reign  of  King 
James  I.,  which  regulate  the  licensing  of  alehouses,  and  punish  persons 
found  tippling  therein ;  or  the  master  of  such  houses  permitting  them. 

LEWDNKM8. 

IX.  The  last  offence  which  I  shall  mention,  ^nore  immediately 
against  religion  and  morality,  and  cognizable  by  the  temporal  courts,  is 
that  of  open  and  notorious  lewdness;  either  by  frequenting  houses  of  ill 
fame,  which  is  an  indictable  offense;  or  by  some  grossly  scandalous  and 
public  indecency,  for  which  the  punishment  is  by  fine  and  imprisonment. 
The  temporal  courts  take  no  cognizance  of  the  crime  of  aSultery  other- 
wise than  as  a  private  injury. 


CHAPTER  V. 


OF  OFFENCES  AGAINST  THE  LAW  OF  NATIONS. 

00-74. 
THK  LAW  OF  NATIONS. 

The  law  of  nations  is  a  system  of  rules,  deducible  by  natural  reason, 
and  established  by  universal  consent  among  the  civilized  inhabitants  of  the 
world;  in  order  to  decide  all  disputes,  to  regulate  all  ceremonies  and 
civilities,  and  to  insure  the  observance  of  justide  and  good  faith  in  that 
intercourse  which  must  frequently  occur  between  two  or  more  iudepeud- 
ent  states,  and  the  individuals  belonging  to  each.  This  general  law  is 
founded  upon  this  j)rinciple, — that  different  nations  ought  in  time  of  peace 
to  do  one  another  all  the  good  tliey  can,  and  in  tin)e  of»war  as  little  harm 
as  possi})le,  without  ])rejudice  to  tlicir  own  real  interests.  Such  rules 
must  necessarily  result  fruni  those  principles  of  natural  justice  in  which 
all  the  learned  of  every  nation  agree  ;  or  tliey  depend  ujMm  mutual  com- 
I)acts  or  treaties  lietween  the  respet^tive  coniniunities,  in  the  construction 
of  which  there  is  also  no  juilge  to  resort  to  but  the  law  of  nature  and  rea- 
son, being  the  only  one  in  whicli  all  tlie  contracting  parties  are  e(|ually 
conversant  and  to  whicli  they  are  etjually  subject. 
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THK  PBINCIPAL  OFFENCES. 

The  principal  offences  against  the  law  of  nations,  animadverted  on  as 
sucli  by  the  municipal  laws  of  England,  are  of  three  kinds:  1.  Violation 
of  safe  conducts;  2.  Infringements  of  the  rights  of  embassadors;  and, 
3.  Piracy. 

VIOLATION  OF  SAFE  C0NDL(T8. 

I.  As  to  the  first»  violation  of  safe-conducts  or  passports^  expressly 
granted  by  the  king  or  his  embassadors  to  the  subjects  of  a  foreign  power 
in  time  of  mutual  war,  or  committing  acts  of  hostilities  against  such  as 
are  in  amity,  league,  or  truce  with  us,  who  are  here  under  a  general  im- 
plied safe-conduct:  these  are  breaches  of  the  public  faith,  without  the 
preservation  of  which  there  can  be  no  intercourse  or  commerce  between 
one  nation  and  another:  and  such  offences  may,  according  to  the  writers 
upon  the  law  of  nations,  be  a  just  ground  of  a  national  war;  since  it  is 
not  in  the  power  of  the  foreign  prince  to  cause  justice  to  be  done  to  his 
subjects  by  tlie  very  individual  delinquent,  but  he  must  require  it  of  the 
whole  community.  And  as,  during  the  continuance  of  any  safe-conduct, 
either  express  or  implie<l,  the  foreigner  is  under  the  protection  of  the 
king  and  the  law,  and,  more  especially,  as  it  is  one  of  the  articles  of  mag- 
na charta  that  foreign  merchants  should  be  entitled  to  safe-conduct  and 
security  throughout  the  kingdom,  there  is  no  (juestion  that  any  violation 
of  either  the  person  or  property  of  such  foreigner  may  be  punished  by 
indictment  in  the  name  of  the  king,  whose  honour  is  more  particularly 
engaged  in  supporting  his  own  safe-conduct. 

RIGHTS  OF  EMBASSADORS. 

II.  As  to  the  rights  of  'embassadors ^  which  are  also  established  by 
the  law  of  nations,  and  are  therefore  matter  of  universal  concern,  they 
have  formerly  been  treated  of  at  large.  It  may  here  be  suiticient  to 
remark  that  the  common  law  of  Flngland  recognizes  them  in  their  full 
extent  by  immediately  stopping  all  legal  process,  sued  out  through  the 
ignorance  or  rashness  of  individuals,  which  may  intrench  upon  the  immu- 
nities of  a  foreign  minister  or  any  of  his  train.  And,  the  more  effectually 
to  enforce  the  law  of  nations  in  this  respect,  when  violated  through  wan- 
tonness or  insolence,  it  is  declared,  by  the  statute  7  Anne,  c.  12,  that  all 
process  whereby  the  person  of  any  embassador,  or  of  his  domestic  or 
domestic  servant  may  be  arrested,  or  his  goods  distrained  or  seized,  shall 
be  utterly  null  and  void ;  and  that  all  persons  prosecuting,  soliciting,  or 
executing  such  process,  being  convicted,  by  confession  or  the  oath  of  one 
witness,  before  the  lord  chancellor  and  the  chief  justices,  or  any  two  of 
them,  shall  be  deemed  violators  of  the  laws  of  nations  and  ^disturbers  of 
the  public  repose,  and  shall  suffer  such  penalties  and  corporal  punish- 
ment as  the  said  judges,  or  any  two  of  them,  shall  think  fit.  Thus,  in 
case  of  extraordinary  outrage,  for  which  the  law  hath  provided  no  special 
penalty,  the  legislature  hath  intrusted  to  these  three  principal  judges  of 
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the  kingdom  an  unlimited  power  of  proportioning  the  punishment  to  the 
crime. 

PIRACY. 

III.  Lastly,  the  crime  of  piracy ^  or  robbery  and  depredation  upon 
the  high  seas,  is  an  offence  against  the  universal  law  pf  society;  a  pirate 
being,  according  to  Sir  Edward  Coke,  fioath^umant  gefierU.    '"*  ^  ^Vc^'^'^-'^ 

By  the  antieut  common  law,  piracy,  if  committed  by  a  subject,  was 
held  to  be  a  species  of  high  treason,  being  contrary  to  his  natural  allegi- 
ance, and  by  an  alien  to  be  felony  only ;  but  now  since  the  statute  of  trea- 
son, 25  £dw.  III.  c.  2,  it  is  held  to  be  only  felony  in  a  subject. 

The  offence  of  piracy,  by  common  law,  consists  in  committing  those 
acts  of  robbery  and  depredation  upon  the  high  seas  which,  if  committed 
upon  land,  would  have  amounted  to  felony  there. 


CHAPTER  VI. 

OF  HIGH  TREASON. 


ALLKOIANCE  AICD  THK  BRKACH  OP  THE  DUTT. 

In  a  former  part  of  these  commentaries  we  had  occasion  to  mention 
the  nature  of  allegiance  as  the  tie  or  ligamen  which  binds  every  subject  to 
be  t^rue  and  faithful  to  his  sovereign  liege  lord  the  king,  in  return  for  that 
protection  which  is  afforded  him,  and  truth  and  faith  to  bear  of  life,  and 
limb  and  earthly  honour,  and  not  to  know  or  hear  of  any  ill  intended  him 
without  defending  him  therefrom.  Every  offence  therefore,  more  imme- 
diately affecting  the  royal  person,  his  crown  of  dignity,  is  in  some  degree 
a  breach  of  his  duty  of  allegiance,  whether  natural,  or  innate,  or  local, 
and  acciuired  by  residence;  and  these  may  be  distinguished  into  four 
kinds:  1,  Treason:  2,  Felonies  injurious  to  th^  king's  prerogative ;  3, 
Priemunire;  4,  Other  misprisions  and  contempts:  of  which  crimes  the 
first  and  principal  is  that  of  treason. 

TRCAHON. 

Treason,  prodiiiOf  in  its  very  name  imports  a  betraying,  treachery,  or 
breach  of  faith.  It  therefore  happens  only  between  allies,  saith  the  Mir- 
ror :  for  treason  is  indeed  a  ^'eneral  appellation,  made  use  of  by  the  law, 
to  denote  no  J  only  offences  against  the  king  and  government,  but  also 
that  accumulation  of  guilt  which  arises  whenever  a  superior  reposes  a  con- 
fidence in  a  subject  or  inferior,  between  whom  and  himself  there  subsists 
a  natural,  a  civil,  or  even  a  spiritual,  relation,  and  the  inferior  so  abases 
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that  coutidence,  so  forgets  the  obligations  of  dut)^  subjection,  and  allegi- 
ance, as  to  destroy  the  life  of  any  such  superior  or  lord.  This  is  looked 
upon  as  proceeding  from  the  same  principle  of  treacliery  in  private  life  as 
would  have  urged  him  who  harbours  it  to  have  conspired  in  public  against 
his  liege  lord  and  sovereign,  and,  therefore,  for  a  wife  to  kill  her  lord  or 
husband,  a  servant  his  lord  or  master,  and  an  ecclesiastic  his  lord  or  ordi- 
nary, these  being  breaches  of  the  lower  allegiance  of  private  and  domestic 
faith,  are  denominated  petit  treasons.  But  when  disloyalty  so  rears  its 
crest  as  to  attack  even  majesty  it«elf,  it  is  called  by  way  of  eminent  dis- 
tincton,  high  treason. 

As  this  is  the  highest  civil  crime  whicli  (considered  as  a  member  of 
the  community)  any  man  can  possibly  commit,  it  ought  therefore  to  be  the 
most  precisely  ascertained.  For,  if  the  crime  of  high  treason  be  indeter- 
minate, this  alone  (says  i\ve  president  Montesquieu)  is  sufficient  to  make 
any  government  degenerate  into  arbitrar}'  power.  And  yet,  by  the  antient 
common  law,  there  was  a  great  latitude  left  in  the  breast  of  the  judges  to 
determine  what  was  treason,  or  not  so :  whereby  the  creatures  of  tyrannical 
princes  had  opportunity  to  create  abundance  of  consttuctive  treasons;  that 
is,  to  raise,  by  forced  and  arbitrary  constructions,  offences  into  the  crime 
and  punishment  of  treason  which  never  were  suspected  to  be  such.  But, 
however,  to  prevent  the  inconveniences  which  began  to  arise  in  England 
from  this  multitude  of  (^instructive  treasons,  the  statute  25  Edw.  III.  c.  2 
was  made ;  which  defines  what  otFences  only  for  the  future  should  be  held 
to  be  treason.  This  statute  must  therefore  be  our  text  and  guide,  in  order 
to  examine  into  the  several  specit^s  of  high  treason.  And  we  shall  find 
that  it  comprehends  all  kinds  of  high  treason  under  seven  distinct 
branches. 

BBAXCHKK  OF  HICIH  TKKA80X. 

1.  '*  When  a  man  doth  compass  or  imagine  the  death  of  our  lord 
the  king,  of  our  lady  his  queen,  or  of  their  eldest  son  and  heir.*' 

2.  The  second  species  of  treason  is,  **if  a  man  do  violate  the  king's 
companion,  or  the  king's  eldest  daughter  unmarried,  or  the  wife  of  the 
king's  eldest  son  and  heir." 

3.  The  third  species  of  treason  is,  "  if  a  man  do  levy  war  against  our 
lord  the  king,  in  his  realm."  And  this  may  be  done  by  taking  arms,  not 
only  to  dethrone  the  king  but  under  pretence  to  reform  religion  or  the 
laws,  or  to  remove  evil  councellors,  or  other  grievances,  whether  real  or 
pretended.  To  resist  the  king's  forces  by  defending  a  castle  against  them, 
is  a  levying  of  war ;  and  so  is  an  insurrection  with  an  avowed  design  to 
pull  down  all  enclosures,  all  brothels,  and  the  like:  the  universality  of 
the  design  making  it  a  re])ellion  against  the  state,  an  usurpation  of  the 
powers  of  government,  and  an  insolent  invasion  of  the  king's  authority. 
But  a  tumult,  with  a  view  to  pull  down  a  particular  house,  or  lay  open  a 
particular  enclosure,  amounts  at  most  to  a  riot,  this  being  no  general 
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defiance  of  public  government.  So,  if  two  subjects  quarrel)  and  levy  war 
against  each  other,  (in  that  spirit  of  private  war  which  prevailed  all  over 
Europe  in  the  early  feodal  times,)  it  is  only  a  great  riot  and  contempt, 
and  no  treason.  A  bare  conspiracy  to  levy  war  does  not  amount  to  this 
species  of  treason;  but  (if  particularly  pointed  at  the  person  of  the  king, 
or  his  government)  it  falls  within  the  first,  of  compassing  or  imagining  the 
king's  death. 

4.  ''  If  a  man  be  adherent  to  the  king's  enemies  in  his  realm ;  giving 
to  them  aid  and  comfort  in  the  realm  or  elsewhere/'  he  is  also  declared 
guilty  of  high  treason.  This  must  likewise  be  proved  by  some  overt  act, 
as  by  giving  them  intelligence,  by  sending  them  provisions,  by  selling 
them  arms,  by  treacherously  surrendering  a  fortress,  or  the  like.  By  ene- 
mies are  here  understood  the  subjects  of  foreign  powers  with  whom  we 
are  at  open  war.  As  to  foreign  pirates  or  robbers,  who  may  happen  to 
invade  our  coasts  without  any  open  hostilities  between  their  nation  and 
our  own,  and  without  any  commission  from  any  prince  or  state  at  enmity 
witli  the  crown  of  Great  Britain,  the  giving  them  any  assistance  is  also 
clearly  treason,  either  in  the  light  of  adhering  to  the  public  enemies  of  the 
king  and  kingdom,  or  else  in  that  of  levying  war  against  his  majesty. 
And,  most  indisputably,  the  same  acts  of  adherence  or  aid  which  (when 
applied  to  foreign  enemies)  will  constitute  treason  under  this  branch  of 
the  statute  will  (when  afTorded  to  our  own  fellow-subjects  in  actual  rebel- 
lion at  home)  amount  to  high  treason  under  the  description  of  levying  war 
against  the  king.  But  to  relieve  a  rebel  fled  out  of  the  kingdom  is  no  trea- 
son ;  for  the  statute  is  taken  strictly,  and  a  rebel  is  not  an  enemy;  an  ene- 
my being  always  the  subject  of  some  foreign  prince,  and  one  who  owes 
no  allegiance  to  the  crown  of  England.  And  if  a  person  be  under  circum- 
stances  of  actual  force  and  constraint,  through  a  well-grounded  apprehen- 
sion of  injury  to  his  life  or  person,  this  fear  or  compulsion  will  excuse  his 
even  joining  with  either  rebels  or  enemies  in  the  kingdom,  provided  he 
leaves  them  whenever  he  hath  a  safe  opportunity. 

5.  **  If  a  man  counterfeits  the  king's  great  or  privy  seal,"  this  is  also 
high  treason. 

6.  The  sixth  species  of  treason  under  this  statute  is,  *'if  a  man  coun- 
terfeit the  king's  money,  and  if  a  man  brings  false  money  into  the  realm 
counterfeit  to  the  money  of  England,  knowing  the  money  to  be  false,  to 
merchandise  and  make  payment  withal." 

7.  The  last  species  of  treason  ascertained  by  the  statute  is,  **  if  a  man 
slay  the  chancellor,  treasurer,  or  the  king's  justices  of  the  one  bench  or  tlie 
other,  justices  in  eyre,  or  justices  of  assize,  and  all  other  justices  assigned 
to  hear  and  determine,  being  in  their  place  doing  their  offices." 

The  punishment  of  high  treason  in  general  is  very  solemn  and  terri- 
ble. 1.  That  the  ofren<ler  be  drawn  to  the  gallows,  and  not  be  carried  or 
walk ;  though  usually  (by  connivance,  at  length  ripened  by  humanity  into 
law)  a  sledge  or  hurdle  is  allowed,  to  j)reserve  the  offender  from  the 
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extreme  torment  of  being  dragged  on  the  ground  or  pftvement.  2.  That 
he  be  hanged  by  the  neck,  and  then  cut  down  alive.  3.  That  iiis  entrails 
be  taken  out  and  burned  while  he  is  yet  alive.  4.  That  his  head  be  cut 
off.  5.  That  his  body  be  divided  into  four  parts.  6.  That  his  head  and 
quarters  be  at  the  king's  disposal. 

The  king  may  and  often  doth,  discharge  all  the  punishment,  except 
beheading,  especially  where  any  of  the  noble  blood  are  attainted.  For 
beheading  being  a  part  of  the  judgment,  that  may  be  executed,  though 
all  the  rest  be  omitted  by^the  king's  command.  But  where  beheading  is 
no  part  of  the  judgment,  as  in  murder  or  other  felonies,  it  hath  been  said 
that  the  king  cannot  change  the  judgment,  althougli  at  the  rec^uest  of  the 
party,  from  one  species  of  death  to  another.  But  of  this  we  shall  say 
more  hereafter. 

In  the  case  of  coining,  which  is  a  treason  of  a  different  complexion 
from  the  rest,  the  punishment  is  milder  for  male  offenders,  being  only  to 
be  drawn  and  hanged  by  the  neck  until  dead.  But  in  treason  of  every 
kind  the  punishment  of  women  is  the  same,  and  different  from  that  of 
men.  For,  as  the  decency  due  to  the  sex  forbids  the  exposing  and  pub- 
licly mangling  their  bodies,  their  sentence  (which  is  to  the  full  as  terri- 
ble to  sensation  as  the  other)  is,  to  be  drawn  to  the  gallows,  and  there  to 
be  burned  alive. 


CHAPTER  VII. 


OF  FELONIES  INJURIOUS  TO  THE  KING'S  PREROGATIVE. 

t>-i-104. 
FELONY. 

Felony,  in  the  general  acceptation  of  our  English  law,  comprises 
every  species  of  crime  which  occasioned  at  common  law  the  forfeiture  of 
lands  and  goods.  This  most  frequently  happens  in  those  crimes  for  which 
a  capital  punishment  either  is  or  was  liable  to  be  inflicted ;  for  those 
felonies  which  are  called  clergyable,  or  to  which  the  benefit  of  clergy 
extends,  were  antiently  punished  with  death  in  all  lay  or  unlearned 
offenders,  though  now,  by  the  statute-law,  that  punishment  is  for  the  first 
offence  universally  remitted.  All  treasons,  strictly  speaking,  are  felonies, 
tliough  all  felonies  are  not  treason.  And  to  this  also  we  may  add,  that 
not  only  all  offences  now  capital  are  in  some  degree  or  other  felony,  but 
that  this  is  likewise  the  case  with  some  other  offences,  which  are  not 
punished  with  death,  as  suicide,  where  the  party  is  already  dead;  homi- 
cide by  chance-medley,  or  in  self  defence;  and  petit  larceny,  or  pilfering; 
all  which  are  (strictly  speaking)  felonies,  as  they  subject  the  committers 
of  them  to.  forfeitures.     8o  tliat,  upon  the  whole,  the  only  adequate  defi- 
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nition  of  felony  seems  to  be  that  wliich  is  before  laid  down,  viz.,  an  offence 
which  occasions  a  total  forfeiture  of  either  lands  or  goods,  or  both,  at  the 
common  law,  and  to  which  capital  or  otlier  punishment  may  be  super- 
added, according  to  tlie  dej?ree  of  guilt. 

Hence  it  follows  that  capital  punishment  does  by  no  means  enter  into 
the  true  idea  and  definition  of  felony.  Felony  may  be  without  inflicting 
capital  punishment,  as  in  the  cases  instanced  of  self-murder,  excusable 
homicide,  and  petit  larceny ;  and  it  is  possible  that  capital  punishments 
may  be  inflicted  and  yet  the  oflence  be  no  felony ;  as  in  case  of  heresy  by 
the  common  law,  which,  though  capital,  never  worked  any  forfeiture  of 
lands  or  goods,  an  inneparable  incident  to  felony.  And  of  the  same  nature 
was  the  punishment  of  standing  mute  without  pleading  to  an  indictment, 
which  at  the  common  law  was  capital,  but  without  any  forfeiture,  and 
therefore  such  standing  mute  was  no  felony.  In  short,  the  true  criterion 
of  felony  is  forfeiture. 

The  idea  of  felony  is,  indeed,  so  generally  connected  with  that  of  cap- 
ital punishment  that  we  And  it  hard  to  se))arate  them  ;  and  to  this  usage 
the  interpretations  of  the  law  do  not  conform.  And  therefore,  if  a  statute 
makes  any  new  offence  felony,  the  law  implies  that  it  shall  be  punished 
with  death,  viz.,  by  hanging,  as  well  as  with  forfeiture ;  unless  the  offender 
prays  the  benefit  of  clergy ;  which  all  felons  are  entitled  onee  to  have, 
provided  the  same  is  not  expressly  taken  away  by  st^itute.  An<l,  in  com- 
pliance herewith,  I  shall  for  the  future  consider  it  dlso  in  the  same  light 
as  a  generical  term,  including  all  capital  crimes  below  treason. 

KIXDK  OF  FEIX)NIK8  A8  ARE  AOAI?»T  THK  KING'S  PRKROCIATITE. 

I  proceed  now  to  consider  such  felonies  as  are  immediately  injurious 
to  the  king's  prerogative.  These  are,  1,  Off*ences  relating  to  the  coin,  not 
amounting  to  treason.  2,  Off*ences  against  the  king's  council.  3,  The 
offence  of  serving  a  foreign  prince.  4,  The  offence  of  embezzling  or 
destroying  the  king's  armour  or  stores  of  war.  To  which  may  be  added  a 
fifth :  5,  Desertion  from  the  king's  armies  in  time  of  war. 


CHAPTER  Vlir. 

OF  PRAEMUNIRE. 

104:-110. 


The  chapter  Is  mainly  historical  and  the  subject  of  no  practical  importance  to 
the  student  in  this  country. 

The  original  meaning  of  the  offence  which  we^  call  pnvmunire,  is  intro*  - 
ducing  a  foreign  ])ower  into  this  land,  and  creating  imperium  in  imperio  ' 
by  paying  that  obedience  to  papal  process  which  constitutionally  l>elonged 
to  the  king  alone. 
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CHAPTER  IX. 

OF  MISPRISIONS  AND  CONTEMPTS  AFFECTING  THE  KING  AND 

GOVERNMENT. 

iio-iJ2r. 

H18PBISI0If— DEFINITION  AND  D1Y1810NS. 

Misprisions  are,  in  the  acceptation  of  our  law,  generally  understood  to 
be  all  such  high  offences  as  are  under  the  degree  of  capital,  but  nearly 
bordering  thereon :  and  it  is  said  that  a  misprision  is  contained  in  every 
treason  and  felony.  Misprisions  are  generally  divided  into  two  sorts: 
negative,  which  consist  in  the  concealment  of  something  which  ought  to 
be  revealed;  and  positive,  which  consist  in  the  commission  of  something 
which  ought  not  to  be  done. 

HI8PR1810N  OP  TRKA80N. 

I.  Of  the  first,  or  negative  kind,  is  what  is  called  misprision  of  treason; 
consisting  in  the  bare  knowledge  and  concealment  of  treason,  without  any 
degree  of  assent  thereto:  for  any  assent  makes  the  party  a  principal 
traitor;  as  indeed  the  concealment,  which  was  construed  aiding  and 
abetting,  did  at  the  common  law.  But  it  is  now  enacted,  by  tlie  statute  1 
and  2  Ph.  and  M.  c.  10,  that  a  bare  concealment  of  treason  shall  only  be 
held  a  misprision.  This  concealment  becomes  criminal  if  the  party 
apprised  of  the  treason  does  not,  as  soon  as  conveniently  may  be,  reveal  it 
to  some  judge  of  assize  or  justice  of  the  peace. 

X18PB1810N  OP  FELONY. 

Misprision  of  felony  is  also  the  concealment  of  a  felony  which  a  man 
knows  but  never  assented  to;  for,  if  he  assented,  this  makes  him  either 
principal  or  accessory. 

There  is  also  another  species  of  negative  misprisions :  namely,  the 
concealing  of  treasure-troref  which  belongs  to  the  king  or  his  grantees  by 
prerogative  royal:  the  concealment  of  which  was  formerly  punishable  by 
death  ;  but  now  only  by  fine  and  imprisonment. 

II.  Misprisions  which  are  merely  positive  are  generally  denominated 
contempts  or  high  misdemeanours ;  of  which 

MAL-ADHINI8TKATI0N. 

1.  The  first  and  principal  is  the  mal-ad ministration  of  such  high  offi- 
cers as  are  in  public  trust  and  employment.    This  is  usually  punished  by 
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the  method  of  parliamentary  impeachment ;  wherein  such  penaltieB,  short 
of  death,  are  inflicted,  as  to  the  wisdom  of  the  peers  shall  seem  proper; 
consisting  usually  of  banishment,  imprisonment,  fines,  or  perpetual  dis- 
ability. Hitherto  also  may  be  referred  the  offence  of  embezzling  the  public 
money.  \V^ith  us  it  is  not  a  capital  crime,  but  subjects  the  committer  of  it 
to  a  discretionary  fine  and  imprisonment.  Other  misprisions  are,  in  gen- 
eral, such  contempts  of  the  executive  magistrate  as  demonstrate  them- 
selves by  some  arrogant  and  undutiful  behaviour  towards  the  king  and 
government.    These  are 

CONTEMPTS  AGAINST  THK  KIN€i*S  PRKROQATIVK. 

2.  Contempts  against  the  king's  prerogative*  As,  by  refusing  to 
assist  him  for  the  good  of  the  public,  either  in  his  councils,  by  advice,  if 
called  upon,  or  in  his  wars,  by  personal  service  for  defence  of  the  realm, 
against  a  rebellion  or  invasion.  Under  which  class  may  be  ranked  the 
neglecting  to  join  the  posse  romitatus  or  power  of  the  county,  being  there- 
unto required  by  the  sheriff  or  justices.  Contempts  against  the  preroga- 
tive may  also  be  by  referring  the  interests  of  a  foreign  |>otentate  to  those 
of  their  own,  or  doing  or  receiving  any  thing  that  may  create  an  undue 
influence  in  favour  of  such  extrinsic  power ;  as  by  taking  a  pension  from 
any  foreign  prince  without  the  consent  of  the  king.  Or  ])y  disobeying  the 
king's^ lawful  commands:  whether  by  writs  issuing  out  of  his  courts  of 
justice,  or  by  a  summons  to  attend  his  privy  council,  or  by  letters  from 
the  king  to  a  subject  commanding  him  to  return  from  beyond  seas,  (for 
disobedience  to  which  his  lands  shall  be  seized  until  he  does  return,  and 
himself  afterwards  punished,)  or  by  his  writ  of  ne  exeat  regnum^  or  pro- 
clamation commanding  the  subject  to  stay  at  home.  Disobedience  to  any 
of  these  commands  is  a  high  misprision  and  contempt ;  and  so,  lastly,  is 
disobedience  to  any  act  of  parliament  where  no  particular  penalty  is 
assigned ;  for  then  it  is  punishable,  like  the  rest  of  these  contempts,  by 
fine  and  imprisonment,  at  the  discretion  of  the  king's  courts  of  justice. 

CONTEMPTS  AOAINST  THE  KINOES  PERSON,  TITLE,  AND  COIRTS  OF  JISTICK. 

3.  Contempts  and  nn'sprisions  against  the  king's  person  and  govern- 
ment  may^be  by  speaking  or  writing  against  them,  cursing  or  wishing  him 
ill,  giving  out  scandalous  stories  concerning  liim,  or  doing  any  thing  that 
may  tend  to  lessen  him  in  the  esteem  of  his  subjects,  msiy  weaken  his 
government,  or  may  raise  jealousies  between  him  and  his  people. 

4.  Contempts  against  the  king's  title^  not  amounting  to  treason  or 
prxmunire,  are  the  denial  of  his  right  to  the  crown  in  connnon  and  unad- 
vised discourse. 

5.  Contempts  against  the  king's  palaces  or  courts  of  justice  have  been 
always  looked  upon  as  high  misprisions ;  and  by  the  antient  law,  before 
the  conquest,  fighting  in  the  king's  palace,  or  before  the  king's  judges, 
was  punished  with  death.  And  at  present,  with  us,  by  the  statute  33 
Hen.  VIII.  c.  12,  malicious  striking  in  the  king's  palace,  wherein  his 
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royal  person  resides,  whereby  blood  is  drawn,  is  punishable  by  perpetual 
imprisonment,  and  fine  at  the  king's  pleasure,  and  also  with  loss  of  the 
offender's  right  hand :  the  solemn  execution  of  which  sentence  is  pre- 
scribed in  the  statute  at  length. 

But  Hirikiug  in  the  king's  superior  courts  of  justice,  in  Westminster 
hall,  or  at  the  assizes,  is  made  still  more  penal  than  even  in  the  king's 
palace.  The  reason  seems  to  bo  that  these  courts  being  antiently  held  in 
the  king's  palace  and  before  the  king  himself,  striking  there  included  the 
former  contempt  against  the  king's  palace,  and  something  more,  viz.,  the 
disturbance  of  public  justice.  For  this  reason,  by  the  ancient  common 
law  before  the  conquest,  striking  in  the  king's  court  of  justice,  or  drawing 
a  sword  therein,  was  a  capital  felony ;  and  our  modern  law  retains  so 
much  of  the  antient  severity  as  only  to  exchange  the  loss  of  life  for  the 
loss  of  the  offending  limb.  Therefore  a  stroke  or  blow  in  such  a  court  of 
justice,  whether  blood  be  drawn  or  not,  or  even  assaulting  a  judge  sitting 
in  the  court  by  drawing  a  weapon,  without  any  blow  struck,  is  punishable 
with  the  loss  of  the  right  hand,  imprisonment  for  life,  and  forfeiture  of 
goods  and  chattels,  and  of  the  profits  of  his  lands  during  life.  A  rescue 
also  of  a  prisoner  from  any  of  the  said  courts,  without  striking  a  blow,  is 
punished  with  perpetual  imprisonment  and  forfeiture  of  goo<ls,  and  of  the 
profits  of  lauds  difring  life,  being  looked  upon  as  an  offence  of  the  same 
nature  with  the  last;  but  only,  as  no  blow  is  actually  given,  the  amputa- 
tion of  the  hand  is  excused.  For  the  like  reason,  an  affray  or  riot  near 
the  said  courts,'  but  out  of  their  actual  view,  is  punished  only  with  fine 
and  imprisonment. 

Not  only  such  as  are  guilty  of  an  actual  violence,  but  of  threatening 
or  reproachful  words  to  any  judge  sitting  in  the  courts,  are  guilty  of  a  high 
misprision,  and  have  been  ))unished  with  large  fines,  imprisonment,  and 
corporal  punishment.  And,  even  in  the  inferior  courts  of  the  king,  an 
affray  or  contemptuous  behaviour  is  punishable  with  a  fine  by  the  judges 
there  sitting,  as  by  the  steward  in  a  court-leet,  or  the  like. 

Likewise  all  such  as  are  guilty  of  any  injurious  treatment  to  those 
who  are  immediately  under  the  protection  of  a  court  of  justice  are  punish- 
able by  fine  and  imprisonment;  as,  if  a  man  assaults  or  threatens  his  ad- 
versary forsueing  him,  a  counsel  or  attorney  for  being  emplove<l  against 
him,  a  juror  for  his  verdict;  or  a  goaler  or  other  ministerial  officer  for 
keeping  him  in  custody,  and  properly  executing  his  duty. 

Lastly,  to  endeavour  to  dis8ua<Ie  a  witness  from  giving  evi<lence,  to 
disclose  an  examination  before  the  privy  council,  or  to  advise  a  prisoner 
to  stand  unite,  (all  of  whicli  are  impediments  of  justice),  are  high  mis- 
})risions,  and  contempts  of  the  king's  courts,  and  punishable  by  fine  ami 
imprisonment.  And  antiently  it  was  hold  that  if  one  of  the  grand  jury 
disclosed  to  any  person  indicted  the  evidence  that  ai)pearod  against  him 
ho  was  then»by  ujado  accossory  to  the  odonce,  if  felony,  and  in  treason  a 
])rincipal.  And  at  this  <lay  it  is  agreed  that  iio  is  guilty  oi  a  liigli  mispris- 
ion, and  liable  to  be  fined  and  imprisoned. 
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CHAPTER  X. 

OF  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

FIVE  8PKi'IK8. 

Tlie  crimes  aiul  misdemeanours  that  more  eflfectuallv  effect  the  com- 

mon wealth  may  be  divided  into  five  species,  viz.,  offences  against  public 

— ""^fa^cej  against  the  public  peace,  against  the  public  trade,  against  the  public 

health,  and  against  the  public  police  or  economy;  j)i  each  of  which  we  will 

take  a  cursory  view  in  their  order. 

ACIAINST  PUBLIC  jrSTICK. 

First,  then,  of  offences  against  public  justice,  some  of  which  are  felon- 
ious, whose  punishment  may  extend  to  death ;  otherwise  only  misde- 
meanours. I  shall  begin  with  those  that  are  most  penal,  and  descend 
gradually  to  such  as  are  of  less  malignity. 

ENBEZZLIKO  OR  VACATING  RECORDS,  OBSTRUCTING  PROCESS,  1<rrC. 

1.  Embezzling  or  vacating  records,  or  falsifying  certain  other  pro- 
ceedings in  a  court  of  judicature,  is  a  felonious  offence  against  public 
justice. 

2.  To  prevent  abuses  by  the  extensive  power  which  the  law  is 
obliged  to  repose  in  gaolers,  it  is  enacted,  by  .statute  14  Edw.  III.  c.  10, 
that  if  any  gaoler  by  too  great  duress  of  imprisonment  makes  any  prisoner 
that  he  hath  in  ward  become  an  approver  or  an  appellor  against  his  will ; 
that  is,  as  we  shall  see  hereafter,  to  accuse  and  turn  evidence  against 
some  other  person  :  it  is  felony  in  the  gaoler. 

3.  A  third  offence  against  public  justice  is,  obstructing  the  execution 
of  lawful  process.  This  is  at  all  times  an  offence  of  a  very  high  and  pre- 
sumptuous nature ;  but  more  particularly  so  when  it  is  an  obstruction  of 
an  arrest  upon  criminal  process  and  it  hath  been  holden  that  the  party 
opposing  such  arrest  hecomeH  thereby  2>articeps  criminis;  that  is,  an  ace^a- 
sory  in  felony,  and  a  principal  in  high  treason. 

4.  An  f.scape  of  a  person  arrested  upon  criminal  i)roce8s  by  eluding 
tlie  vigilance  of  his  keepers  before  he  is  put  in  hold  is  also  an  offence 
against  public  justice,  and  the  ])arty  himself  is  punishable  by  fine  or  im- 
priscmujent.  But  the  officer  permitting  such  escape,  either  by  negligence 
or  connivance,  is  much  more  culpable  than  the  prisoner;  the  natural  de- 
sire of  liberty  pleading  strongly  in  his  behalf,  tliough  he  ought  in  strict- 
ness of  law  to  submit  himself  ([uietly  to  custody  till  cleared  by  the  due 
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courfie  of  justice.  Otticers  therefore  who,  after  arrest,  negligently  permit 
a  felon  to  escape,  are  also  puius)ia])le  by  fine:  but  voluntary  escapes,  by 
consent  and  connivance  of  the  officer,  are  a  much  more  serious  offence ; 
for  it  is  <?enerally  agreed  tiiat  such  escapes  amount  to  the  same  kind  of 
of!ence,  and  are  punishable  in  the  same  degree,  as  the  oiience  of  which 
the  prisoner  is  guilty  and  for  which  lie  is  in  custody,  whether  treason, 
felony  or  treBi)ass.  .Vnd  this,  whether  lie  were  actually  committed  to  gaol 
or  only  under  a  bare  arrest.  But  the  officer  cannot  be  thus  punished  until 
the  original  delinquent  hath  actually  received  judgment,  or  been  attainted, 
upon  verdict,  confession,  or  outlawry,  of  the  crime  for  which  he  was  so 
committed  or  arrested:  otherwise  it  might  happen  that  the  officer  might 
be  punished  for  treason  or  felony,  and  the  person  arrested  and  escaping 
might  turn  out  to  be  an  innocent  man.  But,  before  the  conviction  of  the 
principal  party,  the  officer  thus  neglecting  his  duty  may  be  fined  and  im- 
prisoned for  a  misdemeanor. 

BREArH  OK  PR180N. 

5.  Breach  of  prison  by  the  offender  himself,  when  committed  for  any 
cause,  was  felony  at  the  common  law ;  or  even  conspiring  to  break  it. 
But  this  severity  is  mitigated  by  the  statute  de  frangentibus  prisonam^  1 
YAvf.  II.,  which  enacts  that  no  person  shall  have  judgment  of  life  or 
member  for  breaking  prison,  unless  committed  for  some  capital  offence. 
So  that  to  break  prison  and  escape,  when  lawfully  committed  for  any 
treason  or  felony,  remains  still  felony,  as  at  the  common  law ;  and  to 
break  prison,  (whether  it  be  the  county-gaol,  the  stocks,  or  other  usual 
place  of  security,)  when  lawfully  confined  upon  any  other  inferior  charge, 
is  still  punishable  as  a  high  misdemeanor,  by  fine  and  imprisonment. 
For  the  statute  which  ordains  that  such  offence  shall  be  no  longer  capital 
never  meant  to  exempt  it  entirely  from  every  degree  of  punishment. 

RESCUE. 

G.  Rescue  is  the  forcibly  and  knowingly  freeing  another  from  an 
arrest  or  imprisonment;  and  it  is  generally  the  same  offence  in  the 
stranger  so  rescuing  as  it  would  have  been  in  a  gaolor  to  have  voluntarily 
pennitted  an  escape.  A  rescue,  therefore,  of  one  apprehended  for  felony 
is  felony;  for  treason,  treason ;  and  for  a  misdemeanon,  a  misdemeanor 
also.  But  liere  likewise,  as  upon  voluntary  escapes,  the  principal  must 
firtt  be  attainted  or  receive  judgment  before  the  rescuer  can  be  punished, 
and  for  the  same  reason ;  because,  perhaps,  in  fact  it  may  turn  out  that 
there  has  been  no  offence  committed. 

UKTURMNCI  KRO)I  TRANSPORTATION. 

7.     Another  capital  offence  against  public  justice  is  the  returning  from 
transportatifnif  or  being  seen  at  large  in  Great  Britayi  before  the  expira-  ' 
tion  of  the  term  for  which  the  offender  was  ordered  to  l)0  transpf)rted,  or 
had  agrcc<l  to  transport  himself. 
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TAKING  A  RKWARD  UNDER  PBETKNCE,  KTC. 

8.  An  eighth  is  that  of  taking  a  reward  under  pretence  of  helping  the 
owner  to  his  iiolen  goods.  To  prevent  which  audacious  practice,  to  the 
ruin  and  in  defiance  of  public  justice,  it  was  enacted,  by  statute  4  Geo.  I. 
c.  11,  that  whoever  .shall  take  a  reward  under  the  pretence  of  helping  any 
one  to  stolen  goods  shall  suffer  as  the  felon  who  stole  them,  unless  he 
causes  such  principal  felon  to  be  apprehended  and  brought  to  trial,  and 
also  gives  evidence  against  them. 

RKCEIVING  OF  8T0LEN  GOODS, 

9.  Receiving  of  stolen  goods,  knowing  them  to  be  stolen^  is  also  a  high 
misdemeanour  and  affront  to  public  justice.  We  have  seen  in  a  former 
chapter  that  this  offence,  which  is  only  a  misdemeanour  at  common  law, 
by  the  statute  3  and  4  W.  and  M.  c.  9,  and  5  Anne,  c.  31,  makes  the 
offender  accessory  to  the  theft  and  felony.  But  because  the  accessory  can- 
not in  general  be  tried,  unless  with  the  principal  or  after  the  principal  is 
convicted,  the  receivers  by  that  means  frequently  eluded  justice.  To 
remedy  which  it  is  enacted,  by  statute  1  Anne,  c.  9,  and  5  Anne,  c.  31, 
that  such  receivers  may  still  be  prosecuted  for  a  misdemeanour,  and  pun- 
ished by  fine  and  imprisonment,  though  the  principal  felon  be  not  |)efore 
taken,  so  as  to  be  prosecuted  and  convicted.  And,  in  case  of  receiving 
stolen  lead,  iron,  and  certain  other  metals,  such  offence  is,  by  statute  21) 
Geo.  II.  c.  30,  punishable  by  transportation  for  fourteen  years.  So  that 
now  the  prosecutor  has  two  metliods  in  his  choice :  either  to  punish  the 
receivers  for  the  misdemeanour  immediately,  before  the  thief  id  taken, 
or  to  wait  till  the  felon  is  convicted,  and  then  punish  them  as  accessories 
to  the  felony.  But  it  is  provided,  by  the  same  statutes,  that  he  shall  only 
make  use  of  one,  and  not  both,  of  these  methods  of  punishment.  By  the 
same  statute,  also,  29  Geo.  II.  c.  30,  persons  having  lead,  iron,  and  other 
metals  in  their  custody,  and  not  giving  a  satisfactory  account  how  they 
came  by  tlie  same,  are  guilty  of  a  misdemeanour,  and  punishable  by  fine 
or  imprisonment.  And,  by  statute  10  Geo.  III.  c.  48,  all  knowing  receiv- 
ers of  stolen  plate  or  jewels,  taken  by  robbery  on  the  highway,  or  when 
a  burglary  accompanies  the  stealing,  may  be  tried  as  well  before  as  after 
the  conviction  of  the  principal,  and  whether  he  be  in  or  out  of  custody, 
and,  if  convicted,  shall  be  adjudged  guilty  of  felony,  and  transported  for 
fourteen  vears. 

THKFT  BOTE.  ^ 

10.  Of  a  nature  somewhat  similar  to  the  two  last  is  the  offence  of 
theft  bote,  which  is  where  the  party  robbed  not  only  knows  the  felon,  but 
also  takes  his  goods  again,  or  other  amen<ls,  up(m  agreement  not  to 
])rosecute.  This  is  frecjuently  called  compounding  a  felony,  and  formerly 
was  lield  to  make  a  man  an  accessory ;  but  it  is  now  punished  only  with 
fine  and  impri.sonment. 


^^. 
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COMMON  BABBETBT. 

11.  Common  barretry  is  the  offence  of  frequently  exciting  and  stir- 
ring up  suits  and  quarrels  between  his  majesty's  subjects,  either  at  law 
or  otherwise.  The  punishment  for  this  offence  in  a  common  p'erson  is  by 
fine  and  imprisonment;  but  if  the  offender  (as  is  too  frequently  the  case) 
belongs  to  the  profession  of  the  law,  a  barretor  who  is  thus  able  as  well 
as  willing  to  do  mischief  ought  also  to  be  disabled  from  practicing  for  the 
future.  And  indeed  it  is  enacted,  by  statute  12  Geo.  I.  c.  29,  that  if  any 
one  who  hath  been  convicted  of  forgery,  perjury,  subornation  of  perjury, 
or  common  barretry,  shall  practice  as  an  attorney,  solicitor,  or  agent,  in 
any  suit  the  court  upon  complaint  shall  examine  it  in  a  summary  way, 
and,  if  proved,  shall  direct  the  offender  to  be  transported  for  seven  years. 
Hereunto  may  also  be  referred  anotlier  offence  of  equal  malignity  and  au- 
daciousness, that  of  suing  another  in  tlie  name  of  a  ficticious  plaintiff; 
either  one  not  in  being  at  all,  or  one  who  is  ignorant  of  the  suit.  This 
offence,  if  committed  in  any  of  the  king's  superior  courts,  is  left,  as  a  high 
contempt,  to  be  punished  at  their  discretion.  But  in  courts  of  a  low^er 
degree,  where  the  crime  is  equally  pernicious  but  the  authority  of  the 
judges  not  equally  extensive,  it  is  directed,  by  statute  8  Eliz.  c.  2,  to  be 
punished  by  six  months'  imprisonment,  and  treble  damages  to  the  party 
injured. 

MAINTENANCE. 

12.  Maintenance  is  an  offence  that  bears  a  near  relation  to  the  former, 
being  an  officious  intermeddling  in  a  suit  that  no  way  belongs  to  one,  by 
maintaining  or-assisting  either  party,  wit^i  money  or  otherwise,  to  prose- 
cute or  defend  it ;  a  practice  that  was  greatly  encouraged  by  the  first  in- 
troduction of  uses.  Tiiis  is  an  offence  against  public  justice,  as  it  keeps 
alive  strife  and  contention,  and  perverts  the  remedial  process  of  the 
law  into  an  engine  of  oppression.  And  therefore,  by  the  Roman  law,  it 
was  a  species  of  the  crimen  falsi  to  enter  into  any  confederacy,  or  do  any 
act,  to  support  another's  lawsuit,  by  money,  witnesses,  or  patronage.  A 
man  may,  however,  maintain  the  suit  of  his  near  kinsman,  servant  or  poor 
neighbour,  out  of  charity  and  compassion,  with  impunity.  Otherwise, 
the  punishment  by  common  law  is  fine  and  imprisonment,  and  by  the 
statute  32  Hen.  VIII.  c.  9,  a  forfeiture  of  ten  pounds. 

CHAMPKBTT. 

13.  Champerty,  is  a  species  of  maintenance,  and  punished  in  the 
same  manner;  baing  a  bargain  with  a  plaintiff  or  defendant,  campum 
partire^  to  divide  the  land  or  other  matter  sued  for  between  them,  if  they 
prevail  at  law:  whereupon  the  champertor  is  to  carry  on  the  party's  suit 
at  his  own  expense.  Thus,  charnpart,  in  tlie  French  law,  signifies  a  simi- 
lar division  of  p^ofit8,  being  a  part  of  the  crop  annually  <lue  to  the  land- 
lord by  bargain  or  custom.     In  our  sense  of  the  word  it  signifies  tiie  pur- 

i!haHing  of  a  suit  or  ri^ht  of  suing ;  a  practice  so  much  abhorred  by  our  law, 
28  « 
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that  it  is  one  main  reason  why  a  chose  in  action,  or  thing  .of  which  one 
hath  the  right  but  not  the  possession,  is  not  assignable  at  common  law ; 
because  no  man  should  purchase  any  pretence  to  sue  in  another's  right. 
Hitherto  also  must  be  referred  the  provision  of  the  statute  32  Hen,  VIII. 
c.  9,  that  no  one  shall  sell  or  purchase  any  pretended  right  or  title  to  land, 
unless  the  vendor  hath  received  the  profits  thereof  for  one  whole  year  he- 
fore  such  grant,  or  hath  been  in  actual  po3.sessioii  of  the  land,  or  of  the 
reversion  or  remainder,  on  pain  that  both  purchaser  and  vendor  shall 
each  forfeit  flie  value  of  such  land  to  the  king  and  the  prosecutor.  These 
ofiences  relate  chiefly  to  the  commencement  of  civil  suits. 

COHPOCNDINe  OF  INFORMATIONS. 

14/  But  the  compounding  of  informations  upon  penal  statutes  is  an  of- 
fence of  an  equivalent  nature  in  criminal  causes,  and  is,  besides,  an  addi- 
tional misdemeanour  against  public  justice,  by  contributing  to  make  the 
laws  odious  to  the  people.  At  once,  therefore,  to  discourage  malicious  in- 
formers, and  to  provide  that  ofTences,  when  once  discovered,  shall  be  duly 
prosecuted,  it  is  enacted,  by  statute  18  Eli^.  c.  5,  that  if  any  person,  in 
forming  under  pretence  of  any  penal  law,  makes  any  compositioD 
without  leave  of  the  court,  or  takes  any  money  or  promise  from  the  de- 
fendant to  excuse  him,  (which  demonstrates  his  intent  in  commencing 
the  prosecution  to  be  merely  to  serve  his  own  ends,  and  not  for  the  public 
good,)  he  shall  forfeit  lOL,  shall  stand  two  hours  on  the  pillory,  and  shall 

be  forever  disabled  to  sue  on  any  popular  or  penal  statute. 

« 

CONSPIRACY. 

15.  A  conspiracy  also  to  indict  an  innocent  man  of  felony  falsely  and 
maliciously,  who  is  accordingly  indicted  and  acquitted,  is  a  further  abuse 
and  perversion  of  public  justice,  for  which  the  party  injured  may  either 
have  a  civil  action  by  writ  of  conspiracy,  (of  which  we  spoke  in  the  pre- 
ceding book,)  or  the  conspirators,  for  there  must  be  at  least  two  to  form  a 
conspiracy,  may  be  indicted  at  the  suit  of  the  king,  and  were  by  the  an- 
tient  common  law  to  receive  what  is  called  the  villenous  judgment,  viz., 
to  lose  their  liberam  legem,  whereby  they  are  discredited  and  disabled  as 
jurors  or  witnesses;  to  forfeit  their  goods  and  chatties,  and  lands  for  life: 
to  have  those  lands  wasted,  their  houses  razed,  their  trees  rooted  up  and 
their  own  bodies  committed  to  prison.  But  it  now  is  the  better  opinion, 
that  the  villenous  judgment  is  by  long  disuse  become  obsolete,  it  not  hav- 
ing been  pronounced  for  some  ages ;  but  instead  thereof,  the  delinquents 
are  usually  sentenced  to  imprisonment;  fine,  and  pillory.  To  this  head 
may  be  referred  the  offence  of  sending  letters  threatening  to  accuse  any 
person  of  a  crime  punishable  with  death,  transportation,  pillory,  or  other 
infamous  punishment,  with  a  view  to  extort  from  him  any  money  or  other 
valuable  chattels.  This  is  punishable,  by  statute  30  (leo.  II.  c.  24,  at  the 
discretion  of  the  court,  with  fine,  imprisonment,  pillory,  whipping,  or 
transportation  for  seven  years. 


X 
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PEBJURT. 

16.  The  next  offence  against  public  justice  is  when  the  suit  is  past 
its  commencement,  and  come  to  trial.  And  that  is,  the  crime  of  wilful 
and  corrupt  perjury :  Which  is  defined  by  Sir  Edward  Coke  to  be  a  crime 
committed  when  a  lawful  oath  is  administered,  in  some  judicial  proceed- 
ing, to  person  who  swears  wilfully ^  absolutely,  and  falsely  in  a  matter 
material  to  the  issue  or  point  in  question.  The  law  takes  no  notice  of  any 
perjury  but  such  as  is  committed  in  some  court  of  justice  having  power  to 
administer  an  oath ;  or  before  some  magistrate  or  proper  officer  invested 
with  a  similar  authority,  in  some  proceedings  relative  to  a  civil  suit  or  a 
criminal  prosecution :  for  it  esteems  all  other  oaths  unnecessary,  at  least, 
and  therefore  will  not  punish  the  breach  of  them.  For  which  reason  it  is 
much  to  be  questioned,  how  far  any  magistrate  is  justifiable  in  taking  a 
voluntary  affidavit  in  any  extrajudicial  matter,  as  is  now  too  frequent  upon 
every  petty  occasion ;  since  it  is  more  than  possible  that  by  such  idle 
oaths  a  man  may  frequently  in  foro  conscientiie  incur  the  guilt  and  at  the 
same  time  evade  the  temporal  penalties  of  perjury.  The  perjury  must 
also  be  corrupt,  (that  is,  committed  malo  animo,)  willful,  positive,  and  ab- 
solute :  not  upon  surprise,  or  the  like :  it  also  must  be  in  some  point 
material  to  the  question  in  dispute :  for  if  it  only  be  in  some  trifling  collat- 
eral circumstance,  to  which  no  regard  is  paid,  it  is  no  more  penal  than  in 
the  voluntary  extrajudicial  oaths  before  mentioned. 

SUBORNATION  OF  PERJURY. 


Subornation  of  perjury  is  the  offence  of  procuring  another  to  take  such 
a  false  oath  as  constitutes  perjury  in  the  principal.  The  punishment  of 
perjury  and  subornation  at  common  law  has  been  various.  It  was  antiently 
death :  afterwards  banishment  or  cutting  out  the  tongue :  then  forfeiture  of 
goods :  and  now  it  is  fine  and  imprisonment  and  never  more  to  be  capable  of 
bearing  testimony.  But  the  statute  5  Eliz.  c.  9(if  the  offender  be  prosecuted 
thereon)  inflicts  the  penalty  of  perpetual  infamy,  and  a  fine  of  401.  on  the 
suborner :  and,  in  default  of  payment,  imprisonment  for  six  months,  and 
to  stand  with  both  ears  nailed  to  the  pillory.  Perjury  itself  is  thereby 
punished  with  six  months'  imprisonment,  perpetual  infamy,  and  a  fine  of 
20/.,  or  to  have  both  ears  nailed  to  tlie  pillory.  But  the  prosecution  is 
usually  carried  on  for  tlie  offence  at  common  law ;  especially  as  to  the 
penalties  before  inflicted,  the  statute  2  Geo.  II.  c.  25,  superadds  a  power 
for  the  court  to  order  the  offender  to  be  sent  to  the  house  of  correction  for 
a  term  not  exceeding  seven  years,  or  to  be  transported  for  the  same  period, 
and  makes  it  felony  without  benefit  of  clergy  to  return  or  escape  within 
the  time. 

BBIBKBY. 

17.  yribery  is  tlie  next  species  of  offence  against  public  justice : 
wiiiqh  ig^wl^enjft  judge,  or  other  ]^rson  concerned  in  the  administration  of 
justice^  takesj^iu}' iiiidue  rewurcl  "U)  influence  his  bohnviour  in  his  otfice. 
luT^nglund  this  offeuce-of  taking  bribes  is  imnislied  in  inferior  offices  with 
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fine  and  imprisonment;  and  in  those  who  offer  a  bribe,  thoiij?h  not  taken, 
the  same.  But  in  judges,  especiall}*  the  superior  ones,  it  has  been  always 
looked  upon  as  so  heinous  an  offence  that  the  cliief  justice  Thorpe  was 
hanged  for  it  in  the  reign  of  Edw.  III.  By  a  statute  11  lien.  IV.,  all 
judges  and  officers  of  the  king,  convicted  of  bribery,  sliall  forfeit  treble  the 
bribe,  be  punished  at  the  king's  will,  and  be  discharged  from  the  king's 
service  forever. 

KMBKACKKV. 


18.  Embracery  is  an  attempt  to  influence  a  jury  corruptly  to  one  side 
by  promises,  persuasions,  entreaties,  money,  entertainments,  and  the  like. 
The  punishment  for  the  person  embracing  is  by  fine  and  imprisonment ; 
and  for  the  juror  so  embraced,  if  it  be  by  taking  money,  the  punishment  is 
(by  divers  statutes  of  the  reign  of  Edward  III.)  perpetual  infamy,  impris- 
onment for  a  year,  and  forfeiture  of  the  tenfold  value. 

FALSE  VERDICT. 

19.  The /a /«<?  i;erdic^  of  jurors,  whether  occasioned  by  embracery  or 
not,  was  antiently  considered  as  criminal,  and  therefore  exemplarily  pun- 
ished by  attaint,  in  the  manner  formerly  mentioned. 

NEGLIGENCE  OF  PUBLIC  OFFICERS. 

20.  Another  offence  of  the  same  s]>ecies  is  the  negligence  of  public 
officers  intrusted  with  the  administration  of  justice, as  sheriffs, coroners,  con- 
stables,and  tlie  like,  which  makes  the  offender  liable  to  be  fined ;  and  in  very 
notorious  cases  will  amount  to  a  forfeiture  of  his  ottice,  if  it  be  a  beneficial 
one.  Also,  the  omitting  to  apprehend  persons  ofl'ering  stolen  iron,  lead 
and  other  metals  to  sale  is  a  misdemeanour,  and  punishable  by  a  stated 
fine,  or  imprisonment,  in  pursuance  of  the  statute  2^)  (xeo.  II.  c.  30. 

OPPRESSION  OF  MAGISTRATES. 

21.  There  is  yet  another  offence  against  public  justice,  which  is  a 
crime  of  deep  malignity ;  and  so  much  the  deeper,  as  there  are  many  op- 
portunities of  putting  it  in  practice,  and  the  power  and  wealth  of  the  of- 
fenders may  often  deter  the  injured  from  a  legal  prosecution.  This  is  the 
oppression  and  tyrannical  partiality  of  judges,  justices  and  other  magistrates, 
in  the  administration  and  under  the  colour  of  their  otfice.  However,  when 
prosecuted,  either  by  impeachment  in  parliament,  or  by  information  in 
the  court  of  king's  bench,  (according  to  the  rank  of  the  offenders,)  it  is 
sure  to  be  severely  punished  with  forfeiture  of  their  offices,  (either  conse- 
quential or  immediate,)  fines,  im])risonment,  or  other  <liscretionary  cen- 
sure, regulated  by  the  nature  and  aggravjitiouH  of  the  offence  committed. 

EXTORTION. 


22.     Lastly,  extortion  is  [in  al^u^p  \}^  pniJw.  jn^i^Hon    which  consist^)  in 
any  officer's  un]a\Kf'^lly  tjikln^r^  V^y  colour  of  his  oflice^  from  any  man,  an^ 
money  or  thinir  (*f  Y'iilU*i  tih^^^'"***"^^Mhie  to  hiin^  or  more  than  is  due.  or_ 
fore  it_is  (hie.  ^  The  punishment  is  fine  an<l  ini])nsonment,  and  sometimes 
orfeiture  of  the  ofiice. 
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CHAPTER  XI. 

« 

OF  OFFENCES  AGAINST  PUBLIC  PEACE. 

14rJ2-lGO. 

We  are  next  to  consider  oftences  against  the  public  peace.  These  of- 
fences are  either  such  as  are  an  actual  breach  of  the  peace ;  or  construc- 
tively HO,  by  tending  to  make  others  break  it.  Both  of  these  species  are 
also  eitlier  felonious,  or  not  felonious.  The  felonious  breaches  of  the 
peace  are  strained  up  to  that  degree  of  malignity  by  virtue  of  several  mod- 
ern statutes;  and  particularly, — 

RIOTOUS  A88KNBLIN»  AND  UXLAWILL  lIlNTINti. 

1.  The  riotous  assembling  of  lirelre  persons  or  more,  and  not  dispers- 
ing upon  proclamation. 

2.  By  statute  1  Hen.  VII.  c.  7,  unlawful  hunting  in  any  legal  forest, 
I)ark,  or  warren,  not  being  the  king's  property,  by  nighty  or  \!\i\\  painted 
faces  J  was  declared  to  be  single  felony. 

3.  Also,  by  the  same  statute,  9  Geo.  I.  c.  22,  amended  by  statute  27 
Geo.  II.  c.  15,  knowingly  to  send  any  letter  without  a  name,  or  with  a  fic- 
ticious name,  demanding  money,  venison,  or  any  other  valuable  thing,  or 
threatening  (without  any  demand)  to  kill  any  of  the  king's  subjects,  or  to 
fire  their  houses,  out-hoAses,  barns,  or  ricks,  is  made  felony  without  bene- 
fit of  clergy.  This  offence  was  formerly  high  treason,  by  the  statute  8 
Hen.  V.  c.  6. 

DK8TR01IX«  LOCKS,  KIT. 

4.  To  pull  down  or  destroy  any  lock^  sluice  or  floodgate  erected  by  au- 
thority of  parliament  on  a  navigable  river  is,  by  statute  1  Geo.  II,  st,  2, 
c.  19,  made  felony,  punishable  with  transportation  for  seven  ye^ra*.  . 

AFFRAYS.  -  ^ 

5.  Affrays  (from  affraier,  to  terrify)  are  the  fighting  of  two  or  more 
persons  in  some  public  place,  to  the  terror  of  his  majesty's  subjects ;  for 
if  the  fighting  be  in  private  it  is  no  affray^  but  an  assault.  Aff'rays  may  be 
suppressed  !)y  any  private  person  present  who  is  justifiable  in  endeavoring  to 
part  the  combatants,  whatever  consequence  may  ensue.  But  more  especially 
the  constable  or  other  similar  oflicer,  however  denominated,  is  bound  to 
keep  the  peace,  and  to  that  purpose  mjjy  break  open  doors  to  suppress  an 
affray  or  apprehend  the  affrayers,  and  may  either  carry  them  before  a  jus- 
tice or  imprison  them  by  his  own  authority  for  a  convenient  space,  till  the 
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heat  is  over,  and  may  then  perhaps  also  make  them  find  sureties  for  the 
peace.  Tlie  punishment  of  common  affrays  is  by  fine  and  imprisonment, 
the  measure  of  which  must  be  regulated  by  the  circumstances  of  the  case. 
Two  persons  may  be  guilty  of  an  affray :  but, — 

B10T8. 

6.  Riots f  routes f  and  unlawful  assemblies  must  have  three  persons  at 
least  to  constitute  them.  An  unlawful  assembly  is  when  three  or  more 
do  assemble  themselves  together  to  do  an  unlawful  act,  as  to  pull  down 
enclosures,  to  destroy  a  warren  or  the  game  therein,  and  part  without  do- 
ing it  or  making  any  motion  towards  it.  A  rout  is  where  three  or  more 
meet  to  do  an  unlawful  act  upon  a  common  quarrel,  as  forcibly  breaking 
down  fences  upon  a  right  claimed  of  common  or  of  way,  and  make  some 
advances  towards  it.  A  riot  is  where  three  or  more  actually  do  an  unlaw- 
ful act  of  violence,  either  with  or  without  a  common  cause  or  quarrel ;  as, 
if  they  beat  a  man,  or  hunt  and  kill  game  in  another's  park,  chase,  war- 
ren, or  liberty,  or  do  any  other  unlawful  act  with  force  and  violence,  or 
even  do  a  lawful  act,  as  removing  a  nuisance,  in  a  violent  and  tumultuous 
manner.  The  punishment  of  unlawful  assemblies,  if  to  the  number  of 
twelve,  may  be  capital,  according  to  the  circumstances  that  attend  it;  but 
from  the  number  of  three  to  eleven  is  by  fine  and  imprisonment  only. 
The  same  is  the  case  in  riots  and  routs  by  the  common  law ;  to  which  the 
pillory,  in  very  enormous  cases,  has  been  sometimes  superadded. 

TUHULTU0V8  PKTITIONING. 

7.  Nearly  related  to  this  head  of  riots  is  the  offence  of  tumultuous  peti- 
tioning, which  was  carried  to  an  enormous  height  in  the  times  preceding 
the  grand  rebellion. 

FORCIBLE  ENTBY  OB  DETAINER. 

8.  An  eighth  offence  against  the  public  peace  is  that  of  a  forcible 
entry  or  detainer,  which  is  committed  by  violently  taking  or  keeping  pos- 
session of  lands  and  tenements  with  menaces,  force,  and  anns,  and  with- 
out the  authority  of  law.  This  was  formerly  allowable  to  every  person 
disseised,  or  turned  out  of  possession,  unless  his  entry  was  taken  away  or 
barred  by  his  own  neglect,  or  other  circumstances,  which  were  explained 
more  at  large  in  a  former  book.  But,  this  being  found  very  prejudical  to 
the  public  peace,  it  was  thought  necessary  by  several  statutes  to  restrain 
all  persons  from  the  use  of  such  violent  methods,  even  of  tloing  them- 
selves justice,  and  much  more  if  they  have  no  justice  in  their  claim.  So 
that  the  entry  now  allowed  by  law  is  a  peaceable  one ;  that  forbidden  is 
such  as  is  carried  on  and  maintained'  with  force,  with  violence  and  unusual 
weapons. 

tiOlNC}  ABMED. 

9.  The  offence  of  riding  or  going  armed  with  dangerous  or  unusual 
weapons  is  a  crime  atrainst  the  public  peace,  by  terrifying  the  good  peo- 
ple of  the  land,  and  is  particularly  prohibited  by  the  statute  of  Northamp- 
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ton,  2  Edw.  III.  c.  3,  upon  pain  of  forfeiture  of  the  arms  and  imprison- 
ment during  the  king's  pleasure. 

RPRKADlNti  FALSK  NEWS. 

10.  Spreading  false  news^  to  make  discord  between  the  king  and  no- 
bility, or  concerning  any  great  man  of  the  realm,  is  punishable  by  com- 
jnon  law^with  fine  and  imprisonment,  which  is  confirmed  by  statutes. 

FALSE  PROFHKCII^K. 

11.  FaUe  and  pretended  prophecies,  with  intent  to  disturb  the  peace, 
are  equally  unlaw^ful,  and  more  penal,  as  they  raise  enthusiastic  jealousies 
in  the  people  and  terrify  them  with  imaginary  fears. 

CHALLENCIES. 

12.  Besides  actual  breaches  of  the  peace,  anything  that  tends  to  pro- 
voke or  excite  others  to  break  it  is  an  ofience  of  the  same  denomination. 
Therefore,  challenges  to  Ught,  either  by  word  or  letter,  or  to  be  the  bearer 
of  such  challenge,  are  punishable  by  fine  and  imprisonment,  according  to 
the  circumstances  of  the  offence. 

LIBELS. 

13.  Of  a  nature  very  similar  to  challenges  are  libels,  libelli  famosi, 
which,  taken  in  their  largest  and  most  extensive  sense,  signify  any  writ- 
ings, pictures,  or  the  like,  of  an  immoral  or  illegal  tendency ;  but,  in  the 
sense  under  which  we  are  now  to  consider  them,  are  malicious  defama- 
tions of  any  person,  and  especially  a  magistrate,  made  public  by  either 
printing,  writing,  signs,  or  pictures,  in  order  to  provoke  him  to  wrath  or 
expose  him  to  public  hatred,  contempt,  and  ridicule.  The  direct  ten- 
dency of  these  libels  is  the  breach  of  the  public  peace  by  stirring  up  the 
objects  of  them  to  revenge,  and  perhaps  to  bloodshed;  The  communica- 
tion of  a  libel  to  any  one  person  is  a  publication  in  the  eye  of  the  law ;  and 
therefore  the  sending  an  abusive  letter  to  a  man  is  as  much  a  libel  as  if  it 
were  openly  printed,  for  it  equally  tends  to  a  breach  of  the  peace.  For 
the  same  reason,  it  is  immaterial,  with  respect  to  the  essence  of  a  libel, 
whether  the  matter  of  it  be  true  or  false,  since  the  provocation,  and  not 
the  falsity,  is  the  thing  to  be  punished  criminally ;  though,  doubtless,  the 
falsehood  of  it  may  aggravate  its  guilt  and  enhance  its  punishment.  In  a 
civil  action,  we  may  remember,  a  libel  must  appear  to  be  false  as  well  as 
scandalous ;  for,  if  the  charge  be  true,  the  plaintiff  has  received  no  private 
injury,  and  has  no  ground  to  demand  a  compensation  for  himself,  what- 
ever offence  it  may  be  against  the  public  peace;  and,  therefore,  upon  a 
civil  action,  the  truth  of  the  accusation  may  be  pleaded  in  bar  of  the  suit. 
But,  in  criminal  prosecution,  the  tendency  which  all  libels  have  to  create 
animosities  and  to  disturb  the  public  peace  is  the  whole  that  the  law  con- 
siders. And,  therefore,  in  such  prosecutions  the  only  points  to  be  inquired 
into  are,  first,  the  making  or  publishing  of  the  book  or  writing,  and 
secondly,  whether  the  matter  bo  criminal ;  and  if  both  these  points  are 
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against  the  defendant,  the  offence  against  the  public  is  complete.  The 
punishment  of  such  libellers,  for  either  making,  repeating,  printing,  or 
publishing  the  libel,  is  fine  and  such  corporal  punishment  as  tlie  court  in 
its  discretion  shall  inflict,  regarding  the  quantity  of  the  ofTence  and  the 
quality  of  the  offender. 

LIBERTY  OF  THE  PRE88. 

In  this  and  the  other  instances  which  we  have  lately  con8idere<i, 
where  blasphemous,  immoral,  treasonable,  schismatical,  seditious,  or 
scandalous  libels  are  punislied  by  the  English  law,  some  with  a  greater, 
others  with  a  less,  degree  of  severity,  the  liberty  of  the  press,  properly  un- 
derstood, is  by  no  means  infringed  or  violated.  The  liberty  of  the  press 
is  indeed  essential  to  the  nature  of  a  free  state ;  but  this  consists  in  laying 
no  previous  restraints  upon  publications,  and  not  in  freedom  from  censure 
for  criminal  matter  when  published.  Every  freeman  has  an  undoubted 
right  to  lay  wiiat  sentiments  he  pleases  before  the  public ;  to  forbid  this  is 
to  destroy  the  freedom  of  the  press ;  but  if  he  publishes  what  is  improper, 
mischievous,  or  illegal,  he  must  take  the  consequence  of  his  own  temer- 
ity. To  subject  the  press  to  the  restrictive  power  of  a  licenser,  as  was 
formerly  done,  both  before  and  since  the  revolution,  is  to  subject  all  free- 
dom of  sentiment  to  the  prejudices  of  one  man,  and  make  him  tlie  arbi- 
trary and  infallible  judge  of  all  controverted  points  in  learning,  religion, 
and  government.  But  to  punish  (as  the  law  does  at  present)  any  danger- 
our  or  otfensive  writings,  which,  when  published,  shall  on  a  fair  and  im- 
partial trial  be  adjudged  of  a  pernicious  tendency,  is  necessary  for  the 
preservation  of  peace  and  good  order,  of  government  and  religion,  the 
only  solid  foundations  of  civil  liberty.  Thus  the  will  of  individuals  is  still 
left  free ;  the  abuse  only  of  that  free  will  is  the  object  of  legal  punish- 
ment. 


CHAPTER  XII, 

OF  OFFENCES  AGAINST  PUBLIC  TRADE. 

lo4-l«l. 

Offences  against  public  trade,  like  those  of  the  preceding  classes,  are 
either  felonious  or  not  felonious.    Of  the  first  sort  are,— 

OWLINO  AND  KMlT€i€iLlN». 

1.  Owling;  HO  called  from  its  being  usually  carried  on  in  the  night, 
which  is  the  offence  of  transporting  wool  or  sheep  out  of  this  kingdom,  to 
the  detriment  of  its  .staple  manufacture.  This  was  forbidden  at  common 
law%  and  more  particularly  by  statute. 

2.  Smuggling,  or  the  offence  of  importing  goods  without  paying  the 
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duties  imposed  thereon  by  the  laws  of  the  customs  and  excise,  is  an 
off'ence  generally  connected  and  carried  on  hand  in  hand  with  the  former. 
This  is  restrained  b>^  a  great  variety  of  statutes,  which  inflict  pecuniary 
penalties  and  seizures  of  the  goods  for  clandestine  smuggling,  and  affixXhe 
guilt  of  felony,  with  transportation  for  seven  years,  upon  more  open,  dar- 
ing, and  avowed  practices. 

BANKRCPTCT  AND  USURY. 

3.  Another  offence  against  public  trade  is  fraudulent  bankruptcy, 
which  was  sufficiently  spoken  of  in  a  former  volume. 

4.  Usury;  which  is  an  unlawful  contract,  upon  the  loan  of  money,  to 
receive  the  same  again  with  exorbitant  increase. 

CHEATING. 

5.  Cheating  is  another  offence  more  immediately  against  public 
trade ;  as  that  cannot  be  carried  on  without  a  punctilious  regard  to  com- 
mon honesty  and  faith  between  man  and  man.  Hither  therefore  may  be 
referred  that  prodigious  multitude  of  statutes  which  are  made  to  restrain 
and  punish  deceits  in  particular  trade,  and  which  are  enumerated  by 
Hawkins  and  Burn,  but  are  chiefly  of  use  among  the  traders  themselves. 
The  offence  also  of  breaking  tlie  assize  of  bread,  or  tlie  rules  laid  down  by 
the  law,  and  particularly  by  the  statutes  31  Geo.  II.  c.  20,  3.  Geo.  III.  c. 
11,  and  13  Geo.  III.  c.  02,  for  ascertaining  its  price  in  every  given  quan- 
tity, is  reducible  to  this  head  of  cheating:  as  is  likewise,  in  a  peculiar 
manner,  the  offence  of  selling  by  false  weights  and  measures;  the  standard 
of  which  fell  under  our  consideration  in  a  former  volume.  Lastly,  any 
deceitful  practice,  in  cozening  another  by  artful  means,  whether  in  mat- 
ters of  trade  or  otherwise,  as  by  playing  with  false  dice,  or  the  like,  is 
punishable  with  fine,  imprisonment,  and  pillory.  And,  by  the  statute  33 
Hen.  VIII.  c.  1,  and  30  Geo.  II.  c.  24,  if  any  man  defrauds  another  of  any 
valuable  chattels  by  colour  of  any  false  token,  counterfeit  letter,  or  false 
pretence,  or  pawns  or  disposes  of  another's  goods  without  the  consent  of 
the  owner,  he  shall  suffer  such'  punishment,  by  imprisonment,  fine,  pil- 
lory, transportation,  whipping,  or  other  corporal  pain,  as  the  court  shall 
direct.  " 


F0KE8TALIiIN»T] 

H.  The  offence  of  forestalling  the  market  is  also  an  offence  against 
public  trade.  This,  whicli  (as  well  as  the  two  following)  is  also  an  offence 
at  common  law,  was  described  by  statute  5  and  iS  Edward  VI.  c.  14  to  be 
the  buying  or  contracting  for  any  merchandise  or  victual  coming  in  the 
way  to  market;  or  dissuading  persons  from  bringing  their  goods  or  provi- 
sions there ;  or  persuading  them  to  enliance  the  price  when  there :  any  of 
which  practices  make  the  market  dearer  to  the  fair  trader. 

RKGRATINO  AND  KNtiR08SL\». 

7.  Regrating  was  described  by  the  same  statute  to  be  the  buying  of 
corn  or  other  dead  victual,  in  any  market,  and  selling  it  again  in  the  same 
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market,  or  within  four  miles  of  the  place.  For  this  also  enhances  the 
price  of  the  provisions,  as  every  successive  seller  must  have  a  succesaive 
profit. 

•  8.  Engrossing  was  also  descrihed  to  be  the  getting  into  one's  poBses- 
sion,  or  buying  up,  large  quantities  of  corn  or  other  dead  victuals,  with 
intent  to  sell  them  again.  This  must  of  course  be  injurious  to  the  public, 
by  putting  it  in  the  power  of  one  or  two  rich  men  to  raise  the  price  of  pro- 
visions at  their  own  discretion.  And  so  the  total  engrossing  of  any  other 
commodity,  with  an  intent  to  sell  it  at  an  unreasonable  price,  is' an  offence 
indictable  and  finable  at  the  common  law. 

i[0N0P0LlE8. 

9.  Monopolies  are  nmch  the  same  offence  in  other  branches  of  trade 
that  engrossing  is  in  provisions :  being  a  license  or  privilege  allowed  liy 
the  king  for  the  sole  buying  and  selling,  making,  working,  or  using  of  any 
thing  whatsoever ;  whereby  the  subject  in  general  irf  restrained  from  that 
liberty  of  manufacturing  or  trading  which  he  had  before.  These  had  been 
carried  to  an  enormous  height  during  the  reign  of  Queen  Elizabeth,  and 
were  heavily  complained  of  by  Sir  Edward  Coke,  in  the  beginning  of  the 
reign  of  King  James  the  First ;  but  were  in  great  measure  remedied  by 
statute  21  Jac.  I.  c.  3,  which  declares  such  monopolies  to  be  contrary  to 
law  and  void  (except  as  to  patents,  not  exceeding  the  grant  of  fourteen 
years,  to  the  authors  of  new  inventions ;  and  except  also  patents  concern- 
ing printing,  saltpetre,  gunpowder,  great  ordnance,  and  shot) ;  and  mo- 
nopolists are  punished  with  the  forfeiture  of  treble  damages  and  double 
costs  to  those  whom  they  attempt  to  disturb;  and,  if  they  procure  any 
action,  brought  against  them  for  these  damages,  to  be  stayed  by  any 
extrajudicial  order  other  than  that  of  the  court  wherein  it  is  brought,  they 
incur  the  penalties  of  prxmunire.  Combinations  also  among  victuallers  or 
artificers  to  raise  the  price  of  provisions  or  any  commodities,  or  the  rate  of 
labor,  are  in  many  cases  severely  punished  by  particular  statutes. 


CHAPTER  XIII. 


OF  OFFENCES  AGAINST  THE  PUBLIC  HEALTH,  AND  THE 

PUBLIC  POLICE  OR  ECONOMY. 

loi-irtj. 

QUARANTINE.    HELLING  UNWHOLESOME  PROVISIONS. 

Tlie  four/h  species  of  offence  more  especially  affecting  the  common- 
wealth are  such  as  are  against  the  public  health  of  the  nation ;  a  concern 
of  the  higliest  importance,  and  for  the  preservation  of  which  there  are  in 
many  countries  special  magistrates  or  curators  appointed. 
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The  flrat  ofTenoe  mentloDed  relates  to  the  location  of  persons  Infected  with  a 
plagruo,  etc.  The  matter  of  quarantine  and  the  laws  with  reference  thereto  are 
cited. 

OFFENIKS  A6A1NHT  PUBLIC  KCOXOMY. 

V.  The  last  species  of  offem-e  which  especially  affect  the  common- 
wealth are  those  against  the  puhlic  police  or  economy,  by  the  public  police 
and  economy  I  mean  the  due  regulation  and  domestic  order  of  the  king- 
dom, whereby  the  individuals  of  the  state,  like  memljers  of  a  well-gov- 
erned family,  are  bound  to  conform  their  general  behaviour,  to  the  rules 
of  propriety,  good  neighborhood,  and  good  manners,  and  to  be  decent, 
industrious,  and  inoffensive  in  their  respective  stations.  This  head  of 
offences  must  therefore  be  very  miscellaneous,  as  it  comprises  all  such 
crimes  as  especially  affect  public  society  and  are  not  comprehended  under 
any  of  the  four  preceding  species.  These  amount  some  of  them  to  felony, 
and  others  to  misdemeanors  only.    Among  the  former  are, — 

CLANDESTINE  .91 A  RBI  Ad  K8. 

1.  The  offence  of  clandestine  marriages:  1,  To  solemnize  marriaee 
in  any  other  place  besides  a  church  or  public  chapel  wherein  banns  have 
been  usually  published,  except  by  license  from  the  archbishop  of  Canter- 
bury;  and  2,  To  solemnize  marriage  in  such  church  or  chapel  without  due 
publication  of  banns,  or  license  obtained  from  a  proper  authority,  do  both 
of  them  not  only  render  the  marriage  void,  but  subject  the  person  solemn- 
izing it  to  felony,  punished  by  transportation  for  fourteen  years;  as,  by 
three  former  statutes,  he  and  his  assistants  were  subject  to  a  pecuniary 
forfeiture  of  1001.  3,  To  make  a  false  entry  in  a  marriage- register ;  to 
alter  it  when  made ;  to  forge  or  counterfeit  such  entry,  or  a  marriage 
license ;  to  cause,  or  procure,  or  act  or  assist  in  such  forgery ;  to  utter  the 
same  as  true,  knowing  it  to  be  counterfeit;  or  to  destroy  or  procure  the 
destruction  of  any  register,  in  order  to  vacate  any  marriage  or  subject  any 
person  to  the  penalties  of  this  act ;  all  these  offences  knowingly  and  will- 
fully committed,  subject  the  party  to  the  guilt  of  felony  without  benefit 
of  clergy. 

BIGAMY. 

y 

2.  Another  felonious  offence  with  regard  to  this  holy  estate  of  matri- 
mony is  what  some  have  corruptly  called  bigamy,  which  properly  signifies 
being  twice  married,  but  is  more  justly  denominated  polygamy ^  or  having 
a  plurality  Of  wives  at  once.  Such  second  marriage,  living  the  former 
husband  or  wife,  is  simply  void,  and  a  mere  nullity,  by  the  ecclesiastical 
law  of  England;  and  yet  the  legislature  has  thought  it  just  to  make  it  fel- 
ony, by  reason  of  its  being  so  great  a  violation  of  the  public  economy  and 
decency  of  a  well-ordered  state.  For  polygamy  can  never  be  endured 
under  any  rational  civil  establishment,  whatever  specious  reasons  may  be 
urged  for  it  by  the  eastern  nations,  the  fallaciousness  of  which  has  been 
fully  proved  by  many  sensible  writers :  but  in  northern  countries  the  very 
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nature  of  the  climate  seems  to  reclaim  against  it.  And  with  us  in  Eng- 
land it  is  enacted,  by  statute  1  Jac.  l,c.  11,  that  if  anj'  person,  being  mar- 
ried, do  afterwards  marry  again,  tlie  former  husband  or  wife  being  alive. 
it  is  felony,  but  within  the  benefit  of  clergy.  The  first  wife  in  this  case  shall 
not  be  admitted  as  a  witness  against  her  husband,  because  she  is  the  true 
wife ;  but  the  second  may,  for  she  is  indeed  no  wife  at  all ;  and  so  rice  vena 
of  a  second  husband.  This  act  makes  an  exception  to  five  cases  in  w^hiob 
such  second  marriage,  though  in  the  three  first  it  is  void,  is  yet  no  felony. 
Where  either  party  hath  been  continually  abroad  for  seven  years,  whetlipr 
the  party  in  England  hath  notice  of  the  other's  being  living  or  no.  2,  Where 
either  of  the  parties  hath  been  absent  from  the  other  seven  years  within 
this  kingdom,  and  the  remaining  party  hath  had  no  knowledge  of  the  oth- 
er's being  alive  within  that  time.  3,  Where  there  is  a  divorce  (or  sepa- 
ration a  mensa  et  thoro)  by  sentence  in  the  ecclesiastical  court.  4,  Where 
the  first  marriage  is  declared  absolutely  void  by  any  such  sentence,  and 
the  parties  loosed  a  vinculo.  Or,  5,»  Where  either  of  the  parties  wa.s 
under  the  age  of  consent  at  the  time  of  the  first  marriage ;  for  in  such  ca^e 
the  first  marriage  was  voidable  by  the  disagreement  of  either  party,  which 
the  second  marriage  very  clearly  amounts  to.  But  if  at  the  age  of  consent 
the  parties  had  agreed  to  tlie  marriage,  which  completes  the  contract,  an«l 
is,  indeed,  the  real  marriage,  and  afterwards  one  of  them  should  marry 
again,  I  should  apprehend  that  such  secon<l  marriage  would  be  within  the 
reason  and  penalties  of  the  act. 


The  third  and  fourth  olfence.s  mentioned  are  8uch  as  the  wandering  al)out  the 
realm  of  Idle  soldiers  and  mariners  and  as  to  Egyptians  or  gypsies. 

A 
I      COHHON  NU1SANCK8. 

5.  To  descend  next  to  offences  whose  punishment  is  short  of  death. 
Common  nuisances  are  a  species  of  ofTence  against  the  public  order  ami 
economical  regimen  of  the  state,  being  either  the  doing  of  a  thing  to  the 
annoyance  of  all  the  king's  subjects,  or  the  neglecting  to  do  a  thing  whirh 
the  common  good  requires.  The  nature  of  common  nuisances  and  their 
distinction  from  private  nuisances  were  explained  in  the  preceding  vol- 
ume, when  we  considered  more  particularly  the  nature  of  the  private  sort 
as  a  civil  injury  to  individuals.  1  shall  here  only  remind  the  student  that 
common  nuisances  are  such  inconvenient  and  troublesome  offences  ^^ 
annoy  the  whole  comnmnity  in  general,  and  not  merely  some  particular 
person,  and  therefore  are  indictable  oidy,  and  not  actionable,  as  it  would 
be  unreasonable  to  multiply  suits  by  giving  every  man  a  separate  right  of 
action  for  what  damnifies  him  in  common  onl>^  with  the  rest  of  his  fellow- 
subjects.  Of  this  nature  are,  1,  Annoyances  in  highways,  bridges,  and 
public  rivers,  by  rendering  the  same  inconvenient  or  dangerous  to  pass, 
either  positively,  by  actual  obstructions,  or  negativel}',  by  want  of  repa- 
rations. For  both  of  these,  the  person  so  obstructing,  or  such  indi\iduals 
as  are  bound  to  repair  and  cleanse  them,  or  (in  default  of  these  last)  the 
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parish  at  large,  may  be  indicted,  distrained  to  repair  and  mend  them,  and 
in  some  cases  fined.  And  a  presentment  tliereof  by  a  judge  of  assize, 
etc.,  or  a  jnstic^e  of  the  i)eace,  simll  !)e  in  all  respects  equivalent  to  an 
indictment.  Where  tliere  is  a  house  erected  or  an  inclosure  made  upon 
any  part  of  tlie  king's  demesnes,  or  of  a  highway  or  common  street,  or 
public  water,  or  such  like  i)ublic  things,  it  is  j)roperly  called  a  purpresturc. 
2,  All  those  kinds  of  nuisances  (such  as  oft'ensive  trades  and  manufac- 
tures) which,  when  injurious  to  a  private  man,  are  actionable,  are,  when 
detrimental  to  the  public,  punishable  by  public  prosecution,  and  subject 
to  fine  according  to  the  quantity  of  the  misdeme»anour;  and  particularly 
the  keeping  of  hogs  in  any  city  or  market  town  is  indictable  as  a  public 
nuisance.  All  disorderly  fnn«,  or  ale-houses,  bawdy-houses,  gaming-houses , 
stage-plays,  unlicensed  booths,  and  stages  for  rope-dancers,  mountehanksy 
and  the  like,  are  public  nuisances,  and  may,  upon  indictment,  be  sup- 
pressed and  fined.  Inns  in  particular,  being  intended  for  the  lodging  and 
receipt  of  travelers,  may  be  indicted,  suppressed,  and  the  inn-keeper 
fined,  if  they  refuse  to  entertain  a  traveller  without  a  very  sufficient 
cause ;  for  thus  to  frustrate  the  ends  of  their  institution  is  held  to  be  dis- 
orderly behaviour.  4,  By  statute  10  and  11  W.  III.  c.  17,  all  lotteries  are 
declared  to  be  public  nuisances,  and  all  grants,  patents,  or  licenses  for  the 
same  to  be  contrary  to  law.  But,  as  state  lotteries,  have,  for  many  years 
past,  been  found  a  ready  mode  for  raising  the  supply,  an  act  was  made,  19 
Geo.  III.  c.  21,  to  license  and  regulate  the  keepers  of  such  lottery-offices. 
5,  The  making  and  selling  of  fireworks  and  squibs,  or  throwing  them 
about  in  any  street,  is,  on  account  of  the  danger  that  may  ensue  to  any 
thatched  or  timber  buildings,  declared  to  be  a  common  nuisance  by  stat- 
ute 9  and  10  W.  III.  c.  7,  and  therefore  is  punishable  by  fine.  And  to 
this  head  we  may  refer  (though  not  declared  a  common  nuisance)  the 
making,  keeping,  or  carriage  of  too  large  a  quantity  of  gunpowder  at  one 
time  or  in  one  place  or  vehicle,  which  is  prohibited  by  statute  12  Geo.  III. 
c.  f)l,  under  heavy  penalties  and  forfeiture.  6,  Eaves-droppers,  or  such  as 
listen  under  walls  or  windows,  or  the  eaves  of  a  house,  to  hearken  after 
discourse,  and  thereupon  to  frame  slanderous  and  michievous  tales,  are 
a  common  nuisance,  and  presentable  at  the  court-leet,  or  are  indictable  at 
the  sessions,  and  punishable  by  tine  and  finding  sureties  for  their  good 
behaviour.  Lastly,  a  common  scold,  communis  ri.ratri.v,  (for  our  law-Latin 
confines  it  to  the  feminine  gender),  is  a  public  nuisance  to  her  neighbor- 
hood. For  which  offence  slie  may  be  indicted,  and,  if  convicted,  shall  \^ 
sentenced  to  be  placed  in  a  certain  engine  of  correction  called  the  tre- 
bucket,  castigatory,  or  rurkifig-Htool,  whi(^h,  in  the  Saxon  language,  is 
said  to  signify  the  s<^olding  stool,  though  now  it  is  frcijuently  corrupted 
into  dncking-nioo\,  because  tlie  residue  of  the  judgment  is,  that  when  she 
is  so  j)laced  therein,  she  shall  be  plunge<l  in  the  water  for  her  punishment. 

IDLKXKKK.     LAWS  AfJAIiNKT  LrXI  RY.    OAMIXfJ.  V'~ 

().     Idh?ness  in  any  person  wliatsocver  is  also  a  high  offence  against 
the  public  economy. 
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7.  Under  tlie  head  of  pajjlic  economy  may  also  be  properly  ranked 
all  sumptuary'  laws  against  luxury,  and  extravagant  expenses  in  dress, 
diet  and  the  like ;  concerning  the  general  utility  of  which  to  a  state,  there 
is  much  controversy  among  tlie  political  writers. 

8.  Next  to  that  of  luxury  naturally  follow's  the  offence  of  gaming 
which  is  generally  introduced  to  supply  or  retrieve  the  expenses  occa- 
sioned by  the  former. 

DKKTBOYINti  CUMK. 

9.  Lastly,  there  is  another  offence,  constituted  by  a  variety  of  acts  of 
parliament,  which  are  so  numerous  and  so  confused,  and  the  crime  itself 
of  so  questionable  a  nature,  that  I  shall  not  detain  the  reader  with  many 
observations  thereupon.  And  yet  it  is  an  offence  which  the  sportsmen  of 
England  seem  to  think  of  the  highest  imi)ortance,  and  a  matter,  perhaps 
the  only  one,  of  general  and  national  concern,  associations  having  been 
formed  all  over  the  kingdom  to  prevent  its  destructive  progress.  I  mean 
the  offence  of  destroying  such  beasts  and  fowls  as  are  ranked  under  the 
denomination  of  game. 


CHAPTER  XIV. 

OF  HOMICIDE. 


HOMUIDK.    K1M>K. 


Homicide,  or  the  killing  of  any  human  creature,  is  of  three  kinds: 
justifiable,  excmable  imi\,  felonious.  The  first  lias  no  share  of  guilt  at  all; 
the  second  very  little;  but  the  third  is  tlie  Iiighest  crime  against  the  law 
of  nature  that  man  is  capable  of  committing. 

I.    Justifiable  homicide  is  of  divers  kinds. 

1.  Such  as  is  owing  to  some  unavoidable  necessity,  without  any  will, 
intention,  or  desire,  and  without  any  inadvertence  or  negligence,  in  the 
party  killing,  and  therefore  without  any  shadow  of  blame.  As,  for 
instance,  by  virtue  of  such  an  office  as  obliges  one,  in  the  execution  of 
public  justice,  to  put  a  malefactor  to  death  who  had  forfeited  his  life  by  the 
laws  and  verdict  of  his  countrv.  This  is  an  act  of  necessitv,  and  even  of 
civil  duty,  and  therefore  not  only  justifiable,  but  commendable,  where  the 
law  recpiires  it.  But  the  law  must  r^^M/rc  it,  otherwise  it  is  not  justifia- 
ble :  therefore,  wantonly  to  kill  the  greatest  of  malefactors,  a  felon  or  a 
traitor,  attainted  or  outlawed,  deli])erately,  uncompelled  and  extra-judici- 
ally,  is  murder.  And,  further,  if  judgment  of  death  be  given  by  a  judge 
not  nutliorized  ))y  lawful  commisKion,  aiul  execution  is  done  acconlingly, 
tlie  judge  is  guilty  of  munlrr.  Also,  such  judgment,  when  legal,  mustlK* 
cxecutcil  by  the  proper  oilicor  or  his  ap))ointed  deputy;  for  no  one  else  is 
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required  by  law  to  do  it,  which  requisition  it  is  that  justifies  the  homicide. 
If  another  person  doth  it  of  his  own  head,  it  is  tield  to  be  murder,  even 
though  it  be  the  judge  himsalf .  It  must,  further,  be  executed  servato  juris 
ordine;  it  must  pursue  the  sentence  of  tlie  court.  If  an  officer  beheads 
one  wlio  is  adjudged  to  ])e  hanged,  or  rice  ren^a^  it  is  murder,  for  he  is 
merely  ministerial,  anti  tlierefore  only  justified  when  he  acts  under  the 
authority  and  compulsion  of  the  law ;  but  if  a  sheriflT  changes  one  kind 
of  death  for  another,  he  then  acts  by  his  own  authority,  which  extends 
not  to  the  commission  of  homicide,  and,  besides,  this  license  might  occa- 
sion a  very  gross  abuse  of  his  power.  The  king,  indeed,  may  remit  part 
of  a  sentence,  as  in  the  case  of  treason,  all  but  the  beheading:  but  this  is 
no  change,  no  introduction  of  a  new  punishment ;  and  in  the  case  of  fel- 
ony, where  the  judgment  is  to  be  hanged^  the  king  (it  hath  been  said)  can- 
not legally  or<Jer  even  a  peer  to  be  beheaded.  But  this  doctrine  will  be 
more  fully  considered  in  a  subsequent  chapter. 

Again :  in  some  cases  homicide  is  justifiable  rather  by  the  permission 
than  by  the  absolute  command  of  the  law,  either  for  the  advancement  of 
public  justice,  which  without  such  indemnification  would  never  be  carried 
on  with  proper  vigor ;  or  in  such  instances  where  it  is  committed  for  the 
prevention  of  some  atrocious  crime  which  cannot  otherwise  be  avoided. 

H0H1€IDK  FOR  PUBLIC  JUSTICE. 

2,  Homicides  committed  for  the  advancement  of  public  justice  are : — 
1,  Where  an  officer,  in  the  execution  of  his  office,  either  in  a  civil  or 
criminal  case,  kills  a  person  that  assaults  and  resists  him.  2,  If  an 
officer,  or  any  private  person,  attemps  to  take  a  man  charged  with  felony, 
and  is  resisted,  and  in  the  endeavor  to  take  him  kills  him.  3,  In  case  of 
a  riot,  or  rebellious  assembly,  the  officers  endeavoring  to  disperse  the 
mob  are  justifiable  in  killing  them,  both  at  common  law,  and  by  the  riot 
act  1,  Geo.  I.  c.  5.  4,  Where  the  prisoners  in  a  gaol,  or  going  to  a  gaol, 
assault  the  gaoler  or  officer,  and  he  in  his  defense  kills  any  of  them,  it  is 
justifiable  for  the  sake  of  preventing  an  escajie.  5,  If  trespassers  in 
forests,  parks,  chases,  or  warrens  will  not  surrender  themselves  to  the 
keepers,  they  may  be  slain,  by  virtue  of  the  statute  21  Edw.  I.st.  2,  de 
malefactoribus  in  parcisj  and  3  and  4,  W.  and  M.  c.  10.  But  in  all  these 
cases  there  must  be  an  apparent  necessity  on  the  officer's  side,  viz.,  that 
the  party  could  not  be  arrested  or  apprehended,  tlie  riot  could  not  be  sup- 
pressed, the  prisoners  could  not  be  kept  in  hold,  the  deerstealers  could 
not  but  escape,  unless  such  homicide  were  committed;  otherwise,  with- 
out such  absolute  necessity,  it  is  not  justifiable.  0,  If  the  champions  in  a 
trial  by  battle  killed  either  of  them  the  otlier,  such  homicide  was  justifi- 
able, and  was  imputed  to  the  just  judgment  of  God,  who  was  thereby  pre- 
sumed to  have  decided  in  favor  of  the  truth. 

In  the  next  place,  8U<!h  homicide  as  is  committed  for  the  prevention  of 
an V  forcible  and  atrocious  crime  is  justifiable  !>y  the  law  of  nature;  and 
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also  by  tlie  law  of  England,  as  it  stood  so  early  as  the  time  of  Bracton, 
and  as  it  is  since  declared  in  statute  24  Hen.  VIII.  c.  5.  If  any  person 
attempts  a  robbery  or  murder  of  another,  or  attempts  to  break  open  a 
house,  in  the  night  time,  (which  extends  also  to  an  attempt  to  burn  it,) 
and  shall  be  killed  in  such  attem})t,  the  slayer  shall  be  acquitted  and  dis- 
charged. This  reaches  not  to  any  crime  unacconipanied  with  force,  as 
picking  of  pockets,  or  the  breaking  oj)en  of  any  house  in  the  day  time,  un- 
less it  carries  with  it  the  attempt  of  robbery  also. 

The  English  law  likewise  justifies  a  woman  killing  one  who  attempts 
to  ravish  her:  and  so  too  the  husband  or  father  may  justify  killing  a  man 
who  attempts  a  rape  upon  liis  wife  or  daughter;  but  not  if  he  takes  them 
in  adultery  by  consent,  for  the  one  is  forcible  and  felonious,  but  not  tlie 
other.  And  I  make  no  doubt  but  the  forcibly  attempting  a  crime  of  a  still 
more  detestable  nature  may  be  equally  resisted  by  the  death  of  the  un- 
natural aggressor.  For  the  one  uniform  principle  that  runs  through  our 
own  and  all  other  laws  seems  to  be  this, — that  wliere  a  crime  in  itself  capi- 
tal, is  endeavored  to  be  committed  by  force,  it  is  lawful  to  repel  that  force  by 
the  death  of  the  party  attempting.  But  we  must  not  carry  this  doctrine 
to  the  same  visionary  length  that  Mr.  Locke  does,  who  holds  *'that  all 
manner  of  force  witliout  right  upon  a  man's  person  puts  him  in  a  state  of 
war  with  the  aggressor;  and,  of  consequence,  that,  being  in  such  state  of 
war,  he  may  lawfully  kill  him  that  puts  him  under  this  unnatural  re^ 
straint."  However  just  this  conclusion  may  be  in  a  state  of  uncivilized 
nature,  yet  the  law  of  England,  like  that  of  every  other  well-regulated 
community,  is  too  tender  of  the  public  ])eace,  too  careful  of  the  lives  of 
the  subjects,  to  adopt  so  contentious  a  system  ;  nor  will  suffer  with  impu- 
nity any  crime  to  be  prevented  by  death,  unless  the  same,  if  committe<i, 
would  also  be  punished  by  death. 

In  these  instances  cfi  justifiable  homicide,  it  may  be  observed  tliat  the 
slayer  is  in  no  kind  of  fault  whatsoever,  not  even  in  tlie  minutest  degree ; 
and  is  therefore  to  be  totally  acquitted  and  discluirged,  with  commenda- 
tion rather  than  l)lamc.  But  that  is  not  quite  the  case  in  excusable  homi- 
cide, the  very  name  whereof  imports  some  fault,  some  error  or  omission ; 
so  trivial,  however,  that  the  law  excuses  it  from  the  guilt  of  felony, 
though  in  strictness  it  judges  it  deserving  of  some  little  degree  of  punish- 
ment. % 

KXri'SABLK  HOMICIDE-TWO  80UTS. 

II.  Excusable  homicide  is  of  two  sorts;  either  jter  infortunium,  hy 
misadventure ;  or  se  dvfendvndo,  upon  a  principle  of  .self-preservation.  We 
will  first  see  wherein  these  two  species  of  homicide  are  distinct,  and  then 
wherein  they  agree. 

MISADVKNTIIKK. 

1.  Homicide  ;k'/-  Infortunium  or  misadrftiture  is  where  a  man,  doing  a 
lawful  act  without  any  intention  of  hurt,  unfortunately  kills  another:  as 
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where  a  man  is  at  work  with  a  hatchet^  and  the  head  thereof  flies  off  and 
kills  a  stand er-by ;  or  where  a  person  qualified  to  keep  a  gun  is  shooting 
at  a  mark  and  undesignedly  kills  a  man :  for  the  act  is  lawful,  and  the 
effect  is  merely  accidental.  So  where  a  parent  is  moderately  correcting 
his  child,  a  master  his  apprentice  or  scholar,  or  an  officer  punishing  a 
criminal,  and  happens  to  occasion  his  death,  it  is  only  misadventure;  for 
the  act  of  correction  is  lawful ;  but  if  he  exceeds  the  bounds  of  moderation, 
either  in  the  manner,  the  instrument,  or  the  quantity  of  punishment,  and 
death  ensues,  it  is  manslaughter  at  least,  and  in  some  cases  (according  to 
the  circumstances)  murder;  for  the  act  of  immoderate  correction  is  un- 
lawful. 

But  to  proceed :  A  tilt  or  tournament,  the  martial  diversion  of  our  an- 
cestors, was,  however,  an  unlawful  act:  and  so  are  boxing  and  sword-play- 
ing, the  succeeding  amusement  of  their  posterity;  and  therefore  if  a 
knight  in  the  former  case,  or  a  gladiator  in  the  latter,  be  killed, 
such  killing  is  folony  or  manslaughter.  But  if  the  king  command  or 
permit  such  diversion,  it  is  said  to  be  only  misadventure ;  for  then  the 
act  is  lawful.  Likewise  to  whip  another's  horse  whereby  he  runs  over  a 
child  and  kills  him,  it  is  held  to  be  accidental  in  the  rider,  for  he  has  done 
nothing  unlawful ;  but  manslaughter  in  the  person  who  whipped  him,  for 
the  act  was  a  trespass,  and  at  best  a  piece  of  idleness  of  inevitably  dan- 
gerous consequence.  And  in  general  if  death  ensues  in  consequence  of  an 
idle,  dangerous,  and  unlawful  sport,  as  shooting  or  ca^sting  stone  in  a  town, 
or  the  barbarous  diversion  of  cock-throwing,  in  these  and  similar  cases 
the  slayer  is  guilty  of  manslaughter,  and  not  misadventure  only,  for  these 
are  unlawful  acta.    *  .  '^ 

s  kT  •      I  ^-"^  "•    — ■' — •     *-•— • 

SELF-DEFR17CE. 

2.  Homicide  in  self-defence  or  se  defendendo,  upon  a  sudden  affray,  is 
also  excusable,  rather  than  justifiable,  by  the  English  law.  This  right  of 
natural  defence  does  not  imply  a  right  of  attacking;  for,  instead  of  attack- 
ing one  another  for  injuries  past  or  impending,  men  need  only  have 
recourse  to  the  proper  tribunals  of  justice.  They  cannot  therefore  legally 
exercise  this  right  of  preventive  defence  but  in  sudden  and  violent  cases, 
when  certain  and  immediate  suffering  would  be  the  consequnce  of  waiting 
for  the  assistance  of  the  law.  Wherefore,  to  excuse  homicide  by  the  plea 
of  self-defence,  it  must  appear  that  the  slayer  had  no  other  possible  (or 
at  least  probable)  means  of  escaping  from  his  assailant. 

It  is  frequently  difficult  to  distinguish  this  species  of  homicide  (upon 
chance-medley  in  self-defence)  from  that  of  manslaughter,  in  the  proper 
legal  sense  of  the  word.  But  tlie  true  criterion  between  them  seems  to 
be  this:  when  both  parties  are  actually  combatting  at  the  time  when  the 
mortal  stroke  is  given,  the  slayer  is  then  guilty  of  manslaughter:  but  if 
the  slayer  has  not  begun  the  fight,  or  (having  begun)  endeavours  to  de- 
cline any  further  struggle,  and  afterwards,  being  closely  pressed  by  his 
29 
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antagonist,  kills  him  to  avoid  his  own  destruction,  this  is  homicide  excus- 
able by  self-defence.  For  which  reason  the  law  requires  tliat  the  person 
who  kills  another  in  his  own  defence  should  have  retreated  as  far  as  he 
conveniently  or  safely  can,  to  avoid  the  violence  of  the  assault,  before  he 
turns  upon  his  assailant;  and  that  not  factitiously,  or  in  order  to  watch 
his  opportunity,  but  from  a  real  tenderness  of  shedding  his  brother's 
blood.  And  though  it  may  be  cowardice,  in  time  of  war  between  tw^o  in- 
dependent nations,  to  flee  from  an  enemy,  yet  between  two  fellow-subjects 
the  law  countenances  no  such  point  of  honor,  because  the  king  and  his 
courts  are  the  vindices  injuriaram,  and  will  give  to  the  party  wronged  all 
the  satisfaction  he  deserves.  The  party  assaulted  must  therefore  flee  as 
far  as  he  conveniently  can,  either  by  reason  of  some  wall,  ditch,  or  other 
impediment,  or  as  far  as  the  fierceness  of  the  assault  will  permit  him,  for 
it  may  be  so  fierce  as  not  to  allow  him  to  yield  a  step  without  manifest 
danger  of  his  life  or  enormous  bodily  harm,  and  then  in  his  defence  lie 
may  kill  his  assailant  instantly.  And  this  is  the  doctrine  of  universal 
justice  as  well  as  of  the  municipal  law. 

And  as  the  manner  of  the  defence,  so  is  also  the  time  to  be  considered; 
for,  if  the  person  assaulted  does  not  fall  upon  the  aggressor  till  the  affray 
is  over,  or  when  he  is  running  away,  this  is  revenge,  and  not  defence. 
Neither,  under  the  colour  of  self-defence,  will  the  law  permit  a  man  to 
screen  himself  from  the  guilt  of  deliberate  murder :  for  if  two  persons,  A 
and  B,  agree  to  fight  a  duel,  and  A  gives  the  first  onset,  and  B  retreats  an 
far  as  he  safely  can  and  then  kills  A,  this  is  murder,  because  of  the  pre- 
vious malice  and  concerted  design.  But  if  A,  upon  a  sudden  quarrel, 
assaults  B  first,  and  upon  B's  returning  the  assault  A  really  and  bona  fide 
•flees,  and,  being  driven  to  the  wall,  turns  again  upon  B  and  kills  him,  this 
may  be  ae  defendenda  according  to  some  of  our  writers,  Uiough  others  have 
thought  this  opinion  too  favourable,  inasmuch  as  the  necessity  to  which 
he  is  at  last  reduced  originally  arose  from  his  own  fault.  Under  this 
excuse  of  self-defence  the  principal  civil  and  natural  relations  are  compre- 
hended: therefore  master  and  servant,  parent  and  child,  husband  and 
wife,  killing  an  assailant  in  the  necessary  defence  of  each  other  respec- 
tively, are  excused ;  the  act  of  the  relation  assisting  being  construed  the 
same  as  the  act  of  the  party  himself. 

There  is  one  species  of  homicide  se  defendendo  where  the  party  slain 
is  equally  innocent  as  he  who  occasions  his  death ;  and  yet  this  homicide 
is  also  excusable,  from  the  great  universal  principle  of  self-preservation 
which  prompts  every  man  to  save  his  own  life  preferably  to  that  of  another, 
where  one  of  them  must  inevitably  perish.  As,  among  others,  in  that 
case  mentioned  by  Lord  Bacon,  where  two  persons,  being  8hipwrecke<l, 
and  getting  on  the  same  plank,  but  finding  it  not  able  to  save  them  l>oth, 
one  of  them  thrusts  the  other  from  it,  whereby  he  is  drowned.  He  who 
tlius  preserves  his  own  life  at  the  expense  of  another  man's  is  excusable 
through  unavoidable  necessity  and  the  i)riuciple  of  self-defence,  sini'c 
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their  both  remaining  on  the  same  weak  plank  is  a  mutual  though  innocent 
attempt  upon  an  endangering  of  each  other's  life. 

FKLONIOIIS  ASSAULT. 

III.  Felonious  homicide  is  an  act  of  a  very  different  nature  from  the 
former,  being  the  killing  of  a  human  creature,  of  any  age  or  sex,  without 
justification  or  excuse.  This  may  be  done  either  by  killing  one's  self  or 
another  man. 

The  law  of  England  wisely  and  religiously  considers  that  no  man  hath 
a  power  to  destroy  life  but  by  commission  from  God,  the  author  of  it:  and, 
as  the  suicide  is  guilty  of  a  double  offence ;  one  spiritual,  in  invading  the 
prerogative  of  the  Almighty  and  rushing  into  his  immediate  presence 
uncalled  for;  the  other  temporal,  against  the  king,  who  hath  an  interest 
in  the  preservation  of  all  his  subjects;  the  law  has  therefore  ranked  this 
among  the  highest  crimes,  making  it  a  peculiar  species  of  felony,  a  felony 
committed  on  one's  self.  And  this  admits  of  accessories  before  the  fact, 
as  well  as  other  felonies ;  for  if  one  persuades  another  to  kill  himself,  and 
he  does  so,  the  adviser  is  guilty  of  murder.  Afelo  de  «e,  therefore,  is  he 
that  deliberately  puts  an  end  to  his  own  existence,  or  commits  any  unlaw- 
ful malicious  act,  the  consequence  of  which  is  his  own  death :  as  if, 
attempting  to  kill  another,  he  runs  upon  his  antagonist's  sword ;  or,  shoot- 
ing at  another,  the  gun  bursts  and  kills  himself.  The  party  must  be  of 
years  of  discretion  and  in  his  senses,  else  it  is  no  crime.  But  this  excuse 
ought  not  to  be  strained  to  that  length  to  which  our  coroners'  juries  are 
apt  to  carry  it,  viz.,  that  the  very  act  of  suicide  is  an  evidence  of  insanity ; 
as  if  every  man  who  acts  contrary  to  reason  had  no  reason  at  all :  for  the 
same  argument  would  prove  every  other  criminal  non  compos,  as  well  as 
the  self-murderer.  The  law  very  rationally  judges  that  every  melancholy 
or  hypochondriac  fit  does  not  deprive  a  man  of  the  capacity  of  discerning 
right  from  wrong;  which  is  necessary,  as  was  observed  in  a  former  chap- 
ter, to  form  a  legal  excuse.  And,  therefore,  if  a  real  lunatic  kills  himself 
in  a  lucid  interval,  he  is  afelo  de  se  as  much  as  another  man. 

The  other  species  of  criminal  homicide  is  that  of  killing  another  man. 
But  in  this  there  are  also  degrees  of  guilt  which  divide  the  offence  into 
manslaughter  and  murder ^  the  difference  between  which  may  be  partly 
collected  from  what  has  been  incideaitally  mentioned  in  the  preceding 
articles,  and  principally  consists  in  this, — that  manslaughter,  when  vol- 
untary, arises  from  the  sudden  heat  of  the  ])assions,  murder  from  the 
wickedness  of  the  heart. 

XAN8LAU0HTKR. 

1.  Manslaughter  is  therefore  thus  defined:  the  unlawful  killing  of 
another  without  malice,  either  express  or  implied ;  which  may  be  either 
voluntarily,  upon  a  sudden  heat,  or  involuntarily,  but  in  the  commission 
of  some  unlawful  act.  And  hence  it  follows  that  in  manslaughter  there 
can  be  no  accessories  before  the  fact,  })ecause  it  must  be  done  without 
premeditation. 
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VOLVNTABY  HANSLAVGHTEB. 

As  to  the  first,  or  voluntary  branch :  if,  upon  a  sudden  quarrel,  two 
persons  fight,  and  one  of  them  kills  the  other,  this  is  manslaughter ;  and 
so  it  is  if  they,  upon  such  an  occasion,  go  out  and  fight  in  a  field,  for  this 
is  one  continued  act  of  passion,  and  the  law  pays  that  regard  to  human 
frailty  as  not  to  put  a  hasty  and  deliberate  act  upon  the  same  footing  with 
regard  to  guilt.  So,  also,  if  a  man  be  greatly  provoked,  as  by  pulling  his 
nose,  or  other  great  indignity,  and  immediately  kills  the  aggressor,  though 
this  is  not  excusable  sr  drfendendoj  since  there  is  no  absolute  necessity  for 
doing  il  to  preserve  himself,  yet  neither  is  it  murder,  for  there  is  no  pre-' 
vious  malice,  but  it  is  manslaughter.  But  in  this  and  in  every  other  case 
of  homicide  upon  provocation,  if  there  be  a  sufficient  cooling-time  for  pas- 
sion to  subside  and  reason  to  interpose,  and  the  person  so  provoked  aftei^ 
ward  kills  the  other,  this  is  deliberate  revenge  and  not  heat  of  blood,  and 
accordingly  amounts  to  murder.  So,  if  a  man  takes  another  in  the  act  of 
adultery  w^ith  his  wife  and  kills  him  directly  upon  the  spot,  in  England  it 
is  not  absolutely  ranked  in  the  class  of  justifiable  homicide,  as  in  case  of 
a  forcible  rape,  but  it  is  manslaughter.  It  is,  however,  the  lowest  degree 
of  it ;  and  therefore  in  such  a  case  the  court  directed  the  burning  in  the 
hand  to  be  gently  inflicted,  because  there  could  not  be  a  greater  provoca- 
tion. Manslaughter,  therefore,  on  a  sudden  provocation,  differs  from 
excusable  homicide  se  defendendo  in  this, — that  in  one  case  there  is  an 
apparent  necessity  for  self-preservation  to  kill  the  aggressor,  in  the  other 
no  necessity  at  all,  being  only  a  sudden  act  of  revenge. 

INTOLUNTABT  HANSLAUGHTEB. 

The  second  branch,  or  involuntary  manslaughter,  differs  also  from 
homicide  excusable  by  misadventure  in  this, — that  misadventure  always 
happens  in  consequence  of  a  lawful  act,  but  this  species  of  manslaughter 
in  consequence  of  an  unlawful  one.  As,  if  two  persons  play  at  sword  and 
buckler,  unless  by  the  king's  command,  and  one  of  them  kills  the  other, 
this  is  manslaughter,  because  the  original  act  was  unlawful,  but  it  is  not 
murder,  for  the  one  had  no  intent  to  do  the  other  any  personal  mischief. 
So,  where  a  person  does  an  act  lawful  in  itself,  but  in  an  unlawful  manner, 
and  without  due  caution  and  circumspection,  as  when  a  workman  flings 
down  a  stone  or  piece  of  timber  into  th6  street  and  kills  a  man,  this  may 
be  either  misadventure,  manslaughter,  or  murder,  according  to  the  cir- 
cumstances under  which  the  original  act  was  done :  if  it  were  in  a  country 
village  where  few  passengers  are,  and  he  calls  out  to  all  people  to  have  a 
care,  it  is  misadventure  only;  but  if  it  were  in  London,  or  other  populous 
town,  where  people  are  continually  passing,  it  is  manslaut^hter,  thougli  he 
gives  loud  warning,  and  murder  if  he  knows  of  their  passing  and  gives  no 
warning  at  all,  for  then  it  is  malice  against  all  mankind.  And  in  general, 
when  an  involuntary  killing  happens  in  conse(|uence  of  an  unlawful  art, 
it  will  be  either  murder  or  manslaughter,  acconling  to  the  nature  of  the 
act  which  occasioned  it.     If  it  be  in  prosecution  of  a  felonious  intent,  or 
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in  its  consequences  naturally  tended  to  bloodshed,  it  will  be  murder ;  but 
if  no  more  was  intended  than  a  mere  civil  trespass,  it  will  only  amount  to 
manslaughter. 

Next,  as  to  the  punishment  of  this  decree  of  homicide :  the  crime  of 
manslaughter  amounts  to  felony,  but  within  the  benefit  of  clergy ;  and  the 
offender  shall  be  burned  in  the  hand  and  forfeit  all  his  goods  and  chattels. 

HUBDEB. 

• 

2.    We  are  next  to  consider  the  crime  of  deliberate  and  willful  murder. 

Murder  is  now  thus  defined  or  rather  described  by  Sir  Edward  Coke : 
"  when  a  person  of  sound  memory  and  discretion  unlawfully  killeth  any 
reasonable  creature  in  being,  and  under  the  king's  peace,  with  malice 
aforethought,  either  express  or  implied.*'  The  best  way  of  examining  the 
nature  of  this  crime  will  be  by  considering  the  several  branches  of  this 
definition. 

First,  it  must  be  committed  by  a  person  of  sound  memory  and  discre- 
tion; for  lunatics  or  infants,  as  was  formerly  observed,  are  incapable  of 
committing  any  crime ;  unless  in  such  cases  where  they  show  a  conscious- 
ness of  doing  wrong,  and  of  course  a  discretion  or  discernment  between 
good  and  evil. 

Next,  it  happens  when  a  person  of  such  sound  discretion  unlawfully 
killeth.  The  unlawfulness  arises  from  the  killing  without  warrant  or 
excuse;  and  there  must  also  be  an  actual  killing  to  constitute  murder; 
for  a  bare  assault,  with  intent  to  kill,  is  only  a  great  misdemeanour, 
though  formerly  it  was  held  to  be  murder.  The  killing  may  be  by  poison- 
ing, striking,  starving,  drowning,  and  a  thousand  other  forms  of  death  by 
which  human  nature  may  be  overcome.  And  if  a  person  be  indicted  for 
one  species  of  killing,  as  by  poisoning f  he  cannot  be  convicted  by  evidence 
of  a  totally  different  species  of  death,  as  by  shooting  with  a  pistol,  or  starv- 
ing. But  where  they  only  differ  in  circumstance,  as  if  a  wound  be  alleged 
to  be  given  with  a  sword  audit  proves  to  have  arisen  from  a  staff,  an  axe, 
or  a  hatchet,  this  difference  is  immaterial.  Of  all  species  of  deaths  the 
most  detestable  is  that  of  poison ;  because  it  can,  of  all  others,  be  the 
least  prevented  either  by  manhood  or  forethought.  And  therefore,  by  the 
statute  22  Hen.  VIII.  o.  2,  it  was  made  treason,  and^a  more  grievous  and 
lingering  kind  of  death  was  inflicted  on  it  than  the  common  law  allowed ; 
namely,  boiling  to  death ;  but  this  act  did  not  live  long,  being  repealed  by 
1  Edw.  VI.  c.  12.  There  was  also,  by  the  antient  common  law,  one 
species  of  killing  held  to  be  murder  which  may  be  dubious  at  this  day ;  as 
there  hath  not  been  an  instance  wherein  it  has  been  held  to  be  murder 
for  many  ages  past :  I  mean  by  bearing  false  witness  against  another,  with 
an  express  premeditated  design  to  take  away  his  life,  so  as  the  innocent 
person  be  condemned  and  executed.  And  there  is  no  doubt  but  this  is 
equally  murder  ia  foro  conscientise  as  killing  with  a  sword ;  though  the 
modern  law  (to  avoid  the  danger  of  deterring  witnesses  from  giving  evi- 
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dence  upon  capital  prosecutions,  if  it  must  be  at  the  peril  of  their  own 
lives)  has  not  yet  punished  it  as  such.  If  a  man,  however,  does  such  an 
act  of  which  the  probable  consequence  may  be,  and  eventually  is,  death : 
such  killing  may  be  murder,  although  no  stroke  be  struck  by  himself  and 
no  killing  be  primarily  intended :  as  was  the  case  of  the  unnatural  son 
who  exposed  his  sick  father  to  the  air,  against  his  will,  by  reason  whereof 
he  died ;  of  the  harlot  who  laid  her  child  under  leaves  in  the  orchard, 
where  a  kite  struck  it  and  killed  it ;  and  of  the  parish  officers  who  shifted 
a  child  from  parish  to  parish  till  it  died  for  want  of  care  and  sustenance. 
So  too  if  a  man  hath  a  beast  that  is  used  to  do  mischief,  and  he,  knowing 
it,  suffers  it  to  go  abroad,  and  it  kills  a  man,  even  this  is  manslaughter  in 
the  owner:  but  if  he  had  purposely  turned  ii  loose,  though  barely  to 
frighten  people  and  make  what  is  called  sport,  it  is  with  us  (as  in  the  Jew- 
ish law)  as  much  murder  as  if  he  had  incited  a  bear  or  a  dog  to  worr}' 
them.  If  a  physician  or  surgeon  gives  his  patient  a  potion  or  plaster  to 
cure  him,  which,  contrary  to  expectation,  kills  him,  this  is  neither  mur- 
der nor  manslaughter,  but  misadventure ;  and  he  shall  not  be  punished 
criminally,  however  liable  he  might  formerly  have  been  to  a  civil  action 
for  neglect  or  ignorance :  but  it  hath  been  holden  that  if  it  be  not  a  regu- 
lar physician  or  surgeon  who  administers  the  medicine  or  performs  the 
operation,  it  is  manslaughter  at  the  least.  Yet  Sir  Matthew  Hale  very 
justly  questions  the  law  of  this  determmation.  In  order  also  to  make  the 
killing  murder,  it  is  requisite  that  the  party  die  within  a  year  and  a  day 
after  the  stroke  received,  or  cause  of  death  administered ;  in  the  compu- 
tation of  which  the  whole  day  upon  which  the  hurt  was  done  shall  be 
reckoned  the  first. 

Further,  the  person  killed  must  be  "  a  reasonable  creature  in  beings 
and  under  theking^s  peacey*^  at  the  time  of  the  killing.  Therefore  to  kill 
an  alien,  a  Jew,  or  an  outlaw,  who  are  all  under  the  king's  peace  and  pro- 
tection, is  as  much  murder  as  to  kill  the  most  regular-born  Englishman; 
except  he  be  an  alien  enemy  in  time  of  war.  To  kill  a  child  in  its  moth- 
er's womb  is  now  no  murder,  but  a  great  misprision :  but  if  the  child  be 
born  alive  and  dieth  by  reason  of  the  potion  or  bruises  it  received  in  the 
womb,  it  seems  b\'  the  better  opinion  to  be  m  urder  in  such  as  adminis- 
tered or  gave  them.  But  as  there  is  oue  case  where  it  is  difficult  to  prove 
the  child's  being  born  alive,  namely,  in  the  case  of  the  murder  of  bastard 
children  by  the  unnatural  mother,  it  is  enacted,  by  statute  21  Jac.  I.  c.  27, 
that  if  any  woman  be  delivered  of  a  child  which  if  bom  alive  should  by 
law  be  a  bastard,  and  endeavours  privately  to  conceal  its  death  by  bury- 
ing the  child  or  the  like,  the  mother  so  offending  shall  suffer  death  as  in 
the  case  of  murder,  unless  she  can  prove  by  one  witness  at  least,  that  the 
child  was  actually  born  dead.  But  I  apprehend  it  has  of  late  years  been 
usual  with  us  in  England,  upon  trials  for  this  offence,  to  require  some  sort 
of  presumptive  evidence  that  the  child  was  born  alive  before  the  other 
constrained  presumption  (that  the  child  whose  death  is  concealed  was 
therefore  killed  by  his  parent)  is  admitted  to  convict  the  prisoner. 
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Lastlvi  the  killing  must  be  committed  with  malice  aforetJiought,  to 
make  it  a  crime  of  murder.  This  is  the  grand  criterion  which  now  distin- 
guishes murder  from  other  killing;  and  this  malice  prepense,  malitia 
priecogitaiat  is  not  so  properly  spite  or  malevolence  to  the  deceased  in 
particular,  as  any  evil  design  in  general ;  the  dictate  of  a  wicked,  depraved 
and  malignant  heart ;  un  disposition  a  faire  un  male  chose;  and  it  may  be 
either  express  or  implied  in  law.  Express  malice  is  when  one,  with  a 
sedate,  deliberate  mind  and  formed  design,  doth  kill  another:  which 
formed  design  is  evidenced  by  external  circumstances  discovering  that 
inward  intention ;  as  lying  in  wait,  antecedent  menaces,  former  grudges, 
and  concerted  schemes  to  do  him  some  bodily  harm.  This  takes  in  the 
case  of  deliberate  duelling,  where  both  parties  meet  avowedly  with  an 
intent  to  murder :  thinking  it  their  duty  as  gentlemen,  and  claiming  it  as 
their  right,  to  wanton  with  their  own  lives  and  those  of  their  fellow-crea- 
tures ;  without  any  warrant  or  authority  from  any  power  either  divine  or 
human,  but  in  direct  contradiction  to  the  laws  both  of  God  and  man : 
and  therefore  the  law  has  justly  fixed  the  crime  and  punishment  of  mur- 
der on  them  and  on  their  seconds  also.  Also,  if  even  upon  a  sudden  pro- 
vocation one  beats  another  in  a  cruel  and  unusual  manner  so  that  he  dies, 
though  he  did  not  intend  his  death,  yet  he  is  guilty  of  murder  by  express 
malice ;  that  is,  by  an  express  evil  design,  the  genuine  sense  of  malitia. 
As  when  a  park-keeper  tied  a  boy  that  was  stealing  wood,  to  a  horse's  tail 
and  dragged  him  along  the  park,  when  a  master  corrected  hfe  servant 
with  an  iron  bar,  and  a  schoolmaster  stamped  on  his  scholar's  belly,  so 
that  each  of  the  sufferers  died,  these  were  justly  held  to  be  murders, 
because,  the  correction  being  excessive,  and  such  as  could  not  proceed 
but  from  a  bad  heart,  it  was  equivalent  to  a  deliberate  act  of  slaughter. 
Neither  shall  he  be  guilty  of  a  less  crime  who  kills  another  in  conse- 
quence of  such  a  willful  act  as  shows  him  to  be  an  enemy  to  all  mankind 
in  general ;  as  going  deliberately,  and  with  an  intent  to  do  mischief,  upon 
a  horse  used  to  strike,  or  coolly  discharging  a  gun  among  a  multitude  of 
people.  So  if  a  man  resolves  to  kill  the  next  man  he  meets,  and  does  kill 
him,  it  is  murder,  although  he  knew  him  not ;  for  this  is  universal  mal- 
ice. And  if  two  or  more  come  together  to  do  an  unlawful  act  against  the 
king's  peace,  of  which  the  probable  consequence  might  be  bloodshed,  as 
to  beat  a  man,  to  commit  a  riot,  or  to  rob  a  park,  and  one  of  them  kills  a 
man ;  it  is  murder  in  them  all,  because  of  the  unlawful  act,  malitia  prss- 
cogitata,  or  evil  intended  beforehand. 

Also  in  many  cases  where  no  malice  is  expressed  the  law  will  imply 
it,  as,  where  a  man  wilfully  poisons  another :  in  such  a  deliberate  act 
the  law  presumes  malice,  though  no  particular  enmity  can  be  proved. 
And  if  a  man  kills  another  suddenly,  without  any  or  without  a  considera- 
ble provocation,  the  law  implies  malice;  for  no  person,  unless  of  an 
abandoned  heart,  would  be  guilty  of  such  an  act  upon  a  slight  or  no  appar- 
ent cause.    No  affront  by  words  or  gestures  only  is  a  sufficient  provoca- 
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tion  so  as  to  excuse  or  extenuate  such  acts  of  violence  as  manifestly 
endanger  the  life  of  another.  But  if  the  person  so  provoked  had  unfortu- 
nately killed  the  other  by  beating  him  in  such  a  manner  as  showed 
only  an  intent  to  chastise  and  not  to  kill  him,  the  law  so  far  considers  the 
provocation  of  contumelious  behaviour  as  to  adjudge  it  only  manslaughter, 
and  not  murder.  In  like  manner,  if  one  kills  an  officer  of  justice,  either 
civil  or  criminal,  in  the  execution  of  his  duty  or  any  of  his  assistants 
endeavoring  to  conserve  the  peace  or  any  private  person  endeavoring  to 
suppress  an  affray  or  apprehend  a  felon,  knowing  his  authority  or  the 
intention  with  which  he  interposes,  the  law  will  imply  malice,  and  the 
killer  shall  be  guilty  of  murder.  And  if  one  intends  to  do  another  felony, 
and  undesignedly  kills  a  man,  this  is  also  murder.  Thus,  if  one  shoots 
at  A  and  misses  hirrif  but  kills  B,  this  is  murder,  because  of  the  previ- 
ous felonious  intent,  which  the  law  transfers  from  one  to  the  other.  The 
same  is  the  case  where  one  lays  poison  for  A,  and  B,  against  whom 
the  prisoner  had  no  malicious  intent,  takes  it,  and  it  kills  him ;  this  is  like- 
wise murder.  So,  also,  if  one  gives  a  woman  with  child  a  medicine  to 
procure  abortion,  and  it  operates  so  violently  as  to  kill  the  woman ;  this  is 
murder  in  the  person  who  gave  it.  It  were  endless  to  go  through  all  the 
cases  of  homicide  which  have  been  adjudged  either  expressly  or  impliedly 
malicious :  these,  therefore,  may  suffice  as  a  specimen ;  and  we  may  take 
it  for  a  general  rule  that  all  homicide  is  malicious^  and  of  course  amounts 
to  murd^,  unless  where  justified  by  the  command  or  permission  of  the 
law,  excused  on  the  account  of  accident  or  self-preservation,  or  aUeviated 
into  manslaughter  by  being  either  the  involuntary  consequence  of  some 
act  not  strictly  lawful,  or  (if  voluntary)  occasioned  by  some  sudden  and 
sufficiently  violent  provocation.  And  all  these  circumstances  of  justifica- 
tion, excuse,  or  alleviation,  it  is  incumbent  upon  the  prisoner  to  make  out 
to  the  satisfaction  of  the  court  and  jury,  the  latter  of  whom  are  to  decide 
whether  the  circumstances  alleged  are  proved  to  have  actually  existed,  the 
former  how  far  they  extend  to  take  away  or  mitigate  guilt.  For  all  homi- 
cide is  presumed  to  be  malicious  until  the  contrary  appeareth  upon  evi- 
dence. 

The  punishment  of  murder  and  that  of  manslaughter  was  formerly 
one  and  the  same,  both  having  the  benefit  of  clergy ;  so  that  none  but  un- 
learned persons,  who  least  knew  the  guilt  of  it,  were  put  to  death  for  this 
enormous  crime.  But  now,  by  several  statutes,  the  benefit  of  clergy  is 
taken  away  from  murderers  through  malice  prepense,  their  abettors,  pro- 
curers, and  counsellors. 
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CHAPTER  XV. 

t 

OF  OFFENCES  AGAINST  THE  PERSONS  OF  INDIVIDUALS. 

Having  in  the  preceding  chapter  considered  the  principal  crime  or 
public  wrong  that  can  be  committed  against  a  private  subject,  namely,  by 
destroying  his  life,  I  preceed  now  to  inquire  into  such  other  crimes  and 
misdemeanours  as  more  peculiarly  affect  the  security  of  his  person  while 
living. 

Of  these  some  are  felonies,  and  in  their  nature  capital ;  others  are 
simply  misdemeanors,  and  punishable  with  a  lighter  animadversion.  ^Of 
the  felonies,  the  first  is  that  of  mayhem. 

HATHEH. 

1.  Mayhem,  mayhemium,  was  in  part  considered,  in  the  preceding 
book,  as  a  civil  injury  ;•  but  it  is  also  looked  upon  in  a  criminal  light  by 
the  law,  being  an  atrocious  breacli  of  the  king's  peace,  and  an  offence 
tending  to  deprive  him  of  the  aid  and  assistance  of  his  subjects.  For 
mayhem  is  properly  defined  to  be,  as  we  may  remember,  the  violently 
depriving  another  of  the  use  of  such  of  his  members  as  may  render  him 
the  less  able  either  in  fighting  to  defend  himself  or  to  annoy  his  adversary. 
And,  therefore,  the  cutting  ofi"  or  disabling  or  weakening  a  man's  hand  or 
finger,  or  striking  out  his  eye  or  foretootii,  or  depriving  him  of  those  parts 
the  loss  of  which  in  all  animals  abates  their  courage,  are  held  to  be  may- 
hems. But  the  cutting  off*  his  ear  or  nose,  or  the  like,  are  not  held  to  be 
mayhems  at  common  law,  because  they  do  not  weaken,  but  only  disfigure 
him. 

The  last  statute,  but  by  far  the  most  severe  and  effectual  of  all,  is  that 
22  and  23  Car.  II.  c.  1,  called  the  Coventry  act,  being  occasioned  by  an 
assault  on  Sir  John  Coventry  in  the  street,  and  slitting  his  nose,  in 
revenge,  (as  was  supposed)  for  some  obnoxious  words  uttered  by  him  in 
parliament.  By  this  statute  it  is  enacted  that  if  any  person  shall  of  mal- 
ice aforethought  and  by  lying  in  wait  unlawfully  cut  out  or  disable  the 
tongue,  put  out  an  eye,  slit  the  nose,  cut  off  a  nose  or  lip,  or  cut  off  or  dis- 
able any  limb  or  member,  of  any  other  person,  with  intent  to  maim  or  dis- 
figure himy  such  person,  his  counsellors,  aiders,  and  abettors,  shall  be 
guilty  of  felony  without  benefit  of  clergy. 

Thus  much  for  the  felony  of  mayhem :  to  which  may  be  added  the 
offence  of  wilfully  and  maliciously  shooting  at  any  person  in  any  dwell- 
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ing  house  or  otiier  place ;  an  offence  of  which  the  probable  consequence 
may  be  either  killing  or  maiming  him. 

FORCIBLK  ABDUCTION. 

II.  The  second  offence,  more  immediately  affecting  the  personal 
security  of  individuals,  relates  to  the  female  part  of  his  majesty's  sub- 
jects ;  being  that  of  their  forcible  abduction  and  marriage :  which  is  vul- 
garly called  stealing  an  heiress »  For,  by  statute  3  Hen.  VII.  c.  4,  it  is 
enacted  that  if  any  person  shall  for  lucre  take  any  woman,  Ijeing  maid, 
widow,  or  wife,  and  having  substance  either  in  goods  or  lands,  being  heir- 
apparent  to  her  ancestors,  contrary  to  her  will,  and  afterwards  she  be  mar- 
ried to  such  misdoer,  or  by  his  consent  to  another,  or  defiled ;  sucrh  per- 
son, his  procurers  and  abettors,  and  such  as  knowingly  receive  such 
woman,  shall  be  deemed  principal  felons. 

RAPE. 

III.  A  third  offence  against  the  female  part  also  of  his  majesty's 
subjects,  but  attended  with  greater  aggravation  than  that  of  forcible  mar- 
riage, is  the  crime  of  rape,  raptus  mulieruiUf  or  the  carnal  knowledge  of  a 
woman  forcibly  and  against  her  will. 

By  statute  Westm.  2,  c.  34,  and  by  statute  18  Eliz.  c.  7,  it  is  made  fel- 
ony without  benefit  of  clerg}' ;  as  is  also  the  abominable  wickedness  of 
carnally  knowing  and  abusing  any  woman  child  under  the  age  of  ten 
years :  in  which  case  the  consent  or  non-consent  is  immaterial,  as  by  rea- 
son of  her  tender  years  she  is  incapable  of  judgment  and  discretion. 

A  male  infant  under  the  age  of  fourteen  years  is  presumed  by  law  in- 
capable to  commit  a  rape,  and  therefore,  it  seems,  cannot  be  found  guilty 
of  it. 

The  law  of  England  holds  it  to  be  felony  to  force  even  a  concubine  or 
liarlot;  because  the  woman  may  have  forsaken  that  unlawful  course  of 
life. 

As  to  the  material  facts  requisite  to  be  given  in  evidence  and  proved 
upon  an  indictment  of  rape ;  first,  the  party  ravished  may  give  e\idence 
upon  oath,  and  is  in  law  a  competent  witness ;  but  the  credibilty  of  her 
testimony,  and  how  far  forth  she  is  to  be  believed,  must  be  left  to  the 
jury  upon  the  circumstances  of  fact  that  concur  in  that  testimony. 

Moreover,  if  the  rape  be  charged  to  be  committed  on  an  infant  under 
twelve  years  of  age,  she  may  still  be  a  competent  witness  if  she  hath 
sense  and  understanding  to  know  the  nature  and  obligation  of  an  oath,  or 
even  to  be  sensible  of  the  wickedness  of  telling  a  deliberate  lie.  Nay, 
though  she  hath  not,  it  is  thought  by  Sir  Matthew  Hale  that  she  ought  to 
be  heard  without  oath,  to  give  the  court  information;  and  others  have 
held  that  what  the  child  told  her  mother  or  other  relations  may  be  given 
in  evidence,  since  the  nature  of  the  case  admits  frequently  of  no  better 
proof.  But  it  is  now  settled  [Brazier's  case,  before  the  twelve  judges,  P. 
19,  Geo.  III.]  that  no  hearsay  evidence  can  be  given  of  the  declaration  of 
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a  child  who  hath  not  capacity  to  be  sworn,  nor  can  such  child  be  exam- 
ined in  court  without  oath  ;  and  that  there  is  no  determinate  age  at  which 
the  oath  of  the  child  ought  either  to  be  admitted  or  rejected.  Yet,  where 
the  evidence  of  children  is  admitted,  it  is  much  to  be  wished,  in  order  to 
render  their  evidence  credible,  that  there  should  be  some  concurrent 
testimony  of  time,  place,  and  circumstances,  in  order  to  make  out  the 
fact;  and  that  the  conviction  should  not  be  grounded  singly  on  the  unsup- 
ported accusation  of  an  infant  under  years  of  discretion.  There  may  be, 
therefore,  in  many  cases  of  this  nature,  witnesses  who  are  competent, 
that  is,  who  may  be  admitted  to  be  heard,  and  yet,  after  being  heard, 
may  prove  not  to  be  credible  or  such  as  the  jury  is  bound  to  believe. 

CBIHK  AeAINST  NATURE. 

IV.  What  has  been  here  observed,  especially  with  regard  to  the 
manner  of  proof,  which  ought  to  be  more  clear  in  proportion  as  the  crime 
is  the  more  detestable,  may  be  applied  to  another  offence  of  a  still  deeper 
malignity, — the  infamous  crime  against  nature,  committed  either  with  man 
or  ])ea8t. 

Thid  the  voice  of  nature  and  of  reason  and  the  express  law  of  God 
determined  to  be  capital.  And  this  offence  was  made  felony  without 
benefit  of  clergy  by  statute  25  Hen.  VIII.  c.  6,  revived  and  confirmed  by 
5  Eliz.  c.  17. 

INFEBIOB  0FFENCR8. 

These  are  all  the  felonious  offences  more  immediately  against  the 
personal  security  of  the  subject.  The  inferior  offences  or  misdemeanours 
that  fall  under  this  head  are  assanltSy  batteries,  wounding,  false  imprison- 
ment, and  kidnapping. 

A88AULT8,  BATTERIES,  WOVNDINti. 

V.  VI.  VII.  With  regard  to  the  nature  of  the  three  first  of  these 
offences  in  general,  I  have  nothing  further  to  add  to  what  has  already 
been  observed  in  the  preceding  book  of  these  commentaries,  when  we 
consider  them  as  private  wrongs  or  civil  injuries,  for  which  a  satisfaction 
or  remedy  is  given  to  the  party  aggrieved.  But,  taken  in  a  public  light, 
as  a  breach  of  the  king's  peace,  and  affront  to  his  government,  and  a 
damage  done  to  his  subjects,  they  are  also  indictable  and  punishable  with 
fines  and  imprisonment,  or  with  other  ignominious  corporal  penalties, 
where  they  are  committed  with  any  very  atrocious  design ;  as  in  case  of 
an  assault  with  intent  to  murder,  or  with  an  intent  to  conmiit  either  of  the 
crimes  last  spoken  of. 

FALSE  IMPRISONMENT. 

VIII.  The  two  remaining  crimes  and  offences  against  the  person  of 
his  majesty's  subjects  are  infringements  of  their  natural  liberty ;  concern- 
ing the  first  of  which, /aZ«e  imprisonment,  its  nature  and  incidents,  1  must 
content  myself  with  referring  the  student  to  what  was  observed  in  the 
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preceding  volume,  when  we  considered  it  as  a  mere  civil  injury.  Infer- 
ior degrees  of  the  same  offence  of  false  imprisonment  are  also  punishable 
by  indictment,  (like  assaults  and  batteries,)  and  the  delinquent  may  be 
fined  and  imprisoned.  And,  indeed,  there  can  be  no  doubt  but  that  all 
kinds  of  crimes  of  public  nature,  all  disturbances  of  the  peace,  all  oppres- 
sions and  other  misdemeanours  whatsoever,  of  a  notoriously  eWl  example, 
may  be  indicted  at  the  suit  of  the  king. 

KIDNAPPING. 

IX.  The  other  remaining  offence,  that  of  kidnapping, being  the  forci- 
'ble  abduction  or  stealing  away  of  a  man,  woman,  or  child  from  their  own 
country  and  sending  them  into  another,  the  common  law  of  England  has 
punished  with  fine,  imprisonment,  and  pillory. 


CHAPTER  XVI, 


OF  OFFENCES  AGAINST  THE  HABITATIONS  OF  INDIVIDUALS. 

2SO— SaO. 
AB80N. 

The  only  two  offences  that  more  immediately  affect  habitations  of  in- 
dividuals or  private  subjects  are  those  of  arson  and  burglary. 

I.  Arson,  ab  ard£ndo,  is  malicious  and  wilful  burning  the  house  or 
outhouse  of  another  man. 

1.  Not  only  the  bare  dwelling  house,  but  all  out  houses  that  are 
parcel  thereof,  though  not  contigious  thereto,  nor  under  the  same  roof,  as 
barns  and  stables,  may  be  the  subject  of  arson.  And  this  by  the  common 
law,  which  also  accounted  it  felony  to  burn  a  single  barn  in  the  field,  if 
filled  with  hay  or  corn,  though  not  parcel  of  the  dwelling-house.  The 
burning  of  a  stack  of  corn  was  antieutly  likewise  accounted  arson.  The 
offence  of  arson  (strictly  so  called)  may  be  committed  by  wilfully  setting 
fire  to  one's  own  house,  provided  one's  neighbour's  house  is  thereby  also 
burned ;  but  if  no  mischief  is  done  but  to  one's  own,  it  does  not  amount  to 
felony,  though  the  lire  was  kindled  with  intent  to  burn  another's.  For, 
by  the  common  law,  no  intention  to  commit  a  felony  amounts  to  the  same 
crime,  though  it  does  in  some  cases,  by  particular  statutes.  However,  such 
wilfully  firing  one's  own  house  in  a  town  is  a  high  misdemeanour,  and  pun- 
ishable by  fine,  imprisonment,  pillory,  and  perpetual  sureties  for  the  good 
behaviour.  And  if  a  landlord  or  reversioner  sets  fire  to  his  own  house,  of 
which  another  is  in  possession  under  a  lease  from  himself  or  from  those 
whose  estate  he  hath,  it  shall  be  ticcounted  arson;  for  during  the  lease 
the  house  is  the  property  of  the  tenant. 

2.  As  to  what  shall  be  said  to  be  a  burning,  so  as  to  amount  to  arson, 
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a  bare  intent,  or  attempt  to  do  it  by  actually  setting  fire  to  a  house,  unless 
it  absolutely  bums,  does  not  fall  within  the  description  of  incendit  et  com- 
btissit,  which  were  words  necessary  in  the  days  of  law-Latin  to  all  indict- 
ments of  this  sort.  But  the  burning  and  consuming  of  any  part  is  suf- 
ficient, though  the  fire  be  afterwards  extinguished.  Also  it  must  be  a 
7naliciou8  burning;  otherwise  it  is  only  a  trespass;  and  therefore  no  negli- 
gence or  mischance  amounts  to  it.  For  w^hieh  reason,  though  an  unquali- 
fied person,  by  shooting  with  a  gun,  happens  to  set  fire  to  the  thatch  of  a 
house,  thi.<*  Sir  Matthew  Hale  determines  not  to  be  felon}',  contrary  to 
opinions  of  former  writers,  but  it  was  made  a  felony  by  the  general  acts 
of  Kflward  VI.  and  queen  Mary;  and  now  the  punisliment  of  all  capital 
felonies  is  uniform,  namely,  by  hanging. 

BURGLARY. 

II.  Burglary,  or  nocturnal  house-breaking,  burgi  latrocinium,  has 
always  been  looked  upon  as  a  henious  offence. 

The  definition  of  a  burglar,  as  given  by  Sir  Edward  Coke,  is  **  he  that 
by  niglit  breaketh  and  entereth  into  a  mansion-house  with  intent  to  com- 
mit a  felony.''  In  this  definition  there  are  four  things  to  be  considered : 
the  timey  the  place,  the  manner  and  the  intent, 

1.  The  time  must  be  by  night,  and  not  by  day,  for  in  the^  daytime 
there  is  no  burglary.  As  to  w*hat  is  reckoned  night  and  what  day,  for  this 
purpose,  antiently  the  day  was  accounted  to  begin  only  at  sunrising  and 
to  end  immediately  upon  sunset ;  but  the  better  opinion  seems  to  be  that 
if  there  be  daylight  or  crepusculum  enough,  begun  or  left,  to  discern  a 
man's  face  withal,  it  is  no  burglary.  But  this  does  not  extend  to  moon- 
light, for  then  many  midnight  burglaries  would  go  unpunished. 

2.  As  to  the  place.  It  must  be,  according  to  Sir  Edward  Coke's  defi- 
nition, in  a  mansion- house ;  and  therefore,  to  account  for  the^reason  why 
breaking  open  a  church  is  burglary,  as  it  undoubtedly  is,  he  quaintly  ob- 
serves that  it  is  domus  iriansionalia  Dei.  But  it  does  not  seem  absolutely 
necessary  that  it  should  in  all  cases  be  a  mansion-house,  for  it  may  also 
be  committed  by  breaking  the  gates  or  walls  of  a  town  in  the  night.  And 
therefore  we  may  safely  conclude  that  the  requisite  of  its  being  domus 
mansionalis  is  only  in  the  burglary  of  a  private  house,  which  is  the  most 
frequent,  and  in  which  it  is  indispensably  necessary,  to  for^n  its  guilt,  that 
it  must  be  in  a  mansion  or  dwelling-house.  For  no  distant  barn,  ware- 
house, or  the  like  are  under  the  same  privileges,  nor  looked  upon  as  a 
man's  castle  of  defence ;  nor  is  a  breaking  open  of  houses  wherein  no  man 
resides,  and  which  therefore  for  the  time-being  are  not  mansion-houses, 
attended  with  the  same  circumstances  of  midnight  terror.  A  house,  how- 
ever, wherein  a  man  sometimes  resides,  and  which  the  owner  hath  only 
left  for  a  short  season,  animo  revertendi,  is  the  object  of  burglary,  though 
no  one  be  in  it  at  the  time  of  the  fact  committed.  And  if  the  barn,  stable, 
or  warehouse  })e  parcel  of  the  mansion  house,  and  within  the  same  com- 
mon fence,  though  not  under  the  same  roof  or  contiguous,  a  burglary  may 
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be  committed  therein ;  for  the  capital  house  protects  and  privileges  all  its 
brandies  and  appurtenances^  if  within  the  curtilage  or  boipe-stall.  A 
chamber  in  a  college  or  an  inn  of  court,  where  each  inhabitant  hath  a  dis- 
tinct property,  is  to  all  otlier  purposes  as  well  as  this,  the  mansion-house 
of  the  owner.  So  also  is  a  room  or  lodging  in  any  private  house  the  man- 
sion for  the  time-being  of  the  lodger,  if  the  owner  doth  not  himself  dwell 
in  the  house,  or  if  he  and  the  lodger  enter  by  different  outward  doors. 
But  if  the  owner  himself  lies  in  the  house,  and  hath  but  one  outward  door, 
at  which  he  and  his  lodgers  enter,  such  lodgers  seem  only  to  be  inmates 
and  all  their  apartments  to  be  parcel  of  tlie  one  dwelling-house  of  the 
owner.  But  if  I  hire  a  shop,  parcel  of  another  man's  house,  and  work  or 
trade  in  it,  but  never  lie  there,  it  is  no  dwelling-house,  nor  can  burglary 
be  committed  tlierein,  for  by  the  lease  it  is  severed  from  the  rest  of  the 
house,  and  therefore  is  not  the  dwelling-house  of  him  who  occupies  the 
other  part ;  neither  can  I  be  said  to  dwell  therein  when  I  never  lie  there. 
Neither  can  burglary  be  committed  in  a  tent  or  booth  erected  in  a  market 
or  fair,  though  the  owner  may  lodge  therein ;  for  the  law  regards  thus 
highly  nothing  but  permanent  edifices ;  a  house  or  church,  the  wall  or  gate 
of  a  town ;  and  though  it  may  be  the  choice  of  the  owner  to  lodge  in  so 
fragile  a  tenement,  yet  his  lodging  there  no  more  makes  it  burglary  to 
break  it  open  than  it  would  be  to  uncover  a  tilted  wagon  in  the  same  cir- 
cumstances. 

3.  As  to  the  manner  of  committing  burglary :  there  must  be  both  a 
breaking  and  an  entry  to  complete  it.  But  they  need  not  be  both  done  at 
once ;  for  if  a  hole  be  broken  one  night,  and  the  same  breakers  enter  the 
next  night  through  the  same,  they  are  burglars.  There  must  in  general 
be  an  actual  breaking;  not  a  mere  legal  clansum  fregity  (by  leaping  over 
invisible  ideal  boundaries,  which  may  constitute  a  civil  trespass,)  but  a 
substantial  and  forcible  irruption.  As  at  least  by  breaking  or  taking  out 
the  glass  of,  or  otherwise  opening  a  window,  picking  a  lock  or  opening  it 
with  a  key ;  nay,  by  lifting  up  the  lat<.'h  of  a  door,  or  unloosing  any  other 
fastening  which  the  owner  has  provided.  But  if  a  person  leaves  his  doors 
or  windows  open,  it  is  his  own  folly  and  negligence,  and  if  a  man  enters 
therein  it  is  no  burglary ;  yet,  if  he  afterwards  unlocks  an  inner  or  cliam- 
ber  door,  it  is  so.  But  to  come  down  a  chimney  is  held  a  burglarious 
entry;  for  that  is  as  mucli  closed  as  the  nature  of  things  will  permit.  So, 
also,  to  knock  at  the  door,  and  ui)on  oi>ening  it  to  rusii  in  with  a  felonious 
intent;  or,  under 'pretence  of  taking  lodgings,  to  fall  upon  the  landlord  and 
rob  him  ;  or  to  procure  a  constable  to  gain  a<lmittance,  in  order  to  search 
for  traitors,  and  then  to  bind  the  constable  and  rob  the  house;  all  these 
entries  have  been  adjudged  burglarious,  though  there  was  no  actual  break- 
ing; for  the  law  will  not  sutler  itself  to  be  tritled  with  by  such  evasions, 
especially  under  the  cloak  of  legal  process.  And  so,  if  a  servant  opens 
and  enters  his  master's  chamber-door  with  a  feUmious  design,  or  if  any 
other  person  lodging  in  the  same  house  or  in  a  public  inn  o])ens  and  enters 
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another's  door  with  such  evil  iutent,  it  is  burglary.  Nay,  if  the  servant 
conspires  with  a  robber  and  lets  him  into  the  house  by  night,  this  is  bur- 
lary  in  both  ;  for  the  servant  is  doing  an  unlawful  act,  and  the  opportunity 
afforded  him  of  doing  it  with  greater  ease  rather  aggravates  than  extenu- 
ates the  guilt.  As  for  the  entry,  any  the  least  degree  of  it,  with  any  part 
of  the  body,  or  with  an  instrument  held  in  the  hand,  is  sufficient;  as,  to 
step  over  the  threshold,  to  put  a  hand  or  a  hook  in  at  a  window  to  draw 
out  goods,  or  a  pistol  to  demand  one's  money,  are  all  of  them  burglarious 
entries.  The  entry  may  be  before  the  breaking,  as  well  as  after:  for,  by 
statute  12  Anne,  c,  7,  if  a  person  enters  into  the  dwelling-house  of  another 
without  breaking  in,  either  by  day  or  by  night,  with  intent  to  commit  fel- 
ony, or  being  in  such  a  house  shall  commit  any  felony,  and  shall  in  the 
night  break  out  of  the  same,  this  is  declared  to  be  burglary.  It  is  univer- 
sally agreed  that  there  must  be  both  a  breaking,  either  in  fact  or  by  im- 
plication, and  also  an  entry,  in  order  to  complete  the  burglarj'. 

4.  As  to  the  intent;  it  is  clear  that  such  breaking  and  entry  must  be 
with  a  felonious  intent,  otherwise  it  is  onlv  a  trespass.  And  it  is  the 
same  whether  such  intention  be  actually  carried  into  execution,  or  only 
demonstrated  by  some  attempt  or  overt  act,  of  which  the  jury  is  to  judge. 
And  therefore  such  a  breach  and  entry  of  a  house  as  has  been  before  de- 
scribed, by  night,  with  intent  to  commit  a  robbery,  a  murder,  a  rape,  or 
any  other  felony,  is  burglary ;  whether  the  thing  be  actually  perpetrated 
or  not.  Nor  does  it  make  any  difference  whether  the  offence  were  felony 
at  common  law,  or  only  created  so  by  statute ;  since  that  statute  which 
makes  an  offence  felony  gives  it  incidentally  all  the  properties  of  a  felony 
at  common  law. 

Thus  much  for  the  nature  of  burglary,  winch  is  a  felony  at  common 
law  but  within  Ihe  benefit  of  clergy. 


CHAPTER  XVII. 

.  OF  OFFENCES  AGAINST  PRIVATE  PROPERTY. 

The  next  and  last  species  of  offences  against  private  subjects  are  such 
as  more  immediately  affect  their  property.  Of  which  there  are  two  which 
are  attended  with  a  breach  of  the  peace ;  larceny  and  malicious  miHchief; 
and  one  that  is  etiually  injurious  to  the  rights  of  property,  but  attended 
with  no  act  of  violence,  which  is  the  crime  of  forgery.  Of  these  three  in 
their  order. 

LAKCKNY. 

I.  Larceny,  or  theft,  by  contraction  for  iatrocin}-,  latrocinium,  is  dis- 
tinguished by  the  law  into  two  sorts :   the  one  called  simple  lareeny^or 


464  0FFENCE8  AGAINST  [Book  IV. 

plain  theft  unaccompanied  with  any  other  atrocious  circumstance;  and 
mixed  or  compound  larceny,  which  also  includes  in  it  the  aggravation  of  a 
taking  from  one's  house  or  person. 

SIMPLE  LABCKNY. 

And,  first,  of  simple  larceny,  which,  when  it  is  the  stealing  of  gooils 
above  the  value  of  twelve-pence,  is  called  grand  larceny;  when  of  goods  to 
that  value,  or  under,  is  petit  larceny. 

Simple  larceny,  is  "the  felonious  taking  and  carrying  away  of  the 
personal  goods  of  another.'* 

1.  It  must  be  a  taking.  This  implies  the  consent  of  the  owner  to  be 
wanting.  Therefore  no  delivery  of  the  goods  from  owner  to  the  offender, 
upon  trust,  can  ground  a  larceny.  As  if  A  lends  B  a  horse,  and  he  rides 
away  with  him  ;  or  if  I  send  goods  by  a  carrier,  and  he  carries  them  away; 
these  are  no  larcenies.  But  if  the  carrier  opens  a  bale  or  pack  of  goods, 
or  pierces  a  vessel  of  wine,  and  takes  away  part  thereof,  or  if  he  carries  it 
to  the  place  appointed  and  afterwards  takes  away  the  whole,  these  are 
larcenies;  for  here  the  animus  furandi  is  manifest;  since  in  the  first  case 
he  had  otherwise  no  inducement  to  open  the  goods,  and  in  the  second  the 
trust  was  determined,  the  delivery  having  taken  its  effect.  But  bare  non- 
delivery shall  not,  of  course,  be  intended  to  arise  from  a  felonious  design, 
since  that  may  happen  from  a  variety  of  other  accidents.  Neither  by  the 
common  law  was  it  larceny  in  any  servant  to  run  away  with  the  go^ds 
committed  to  him  to  keep,  but  only  a  breach  of  civil  trust.  But,  by  stat- 
ute 33  Hen.  VI.  c.  1,  the  servants  of  persons  deceased,  accused  of  embez- 
zling their  master's  goods,  may,  by  writ  out  of  chancery  Tissued  by  the 
advice  of  the  chief  justices  and  chief  baron,  or  any  two  of  them)  and  pro- 
clamation made  thereupon,  be  summoned  to  appear  personally  in  tlie 
court  of  king's  bench  to  answer  their  master's  executors  in  any  civil  suit 
for  such  goods,  and  shall,  on  default  of  appearance,  be  attainted  of  felony. 
And,  by  statute  21  lien.  VIII.  c.  7,  if  any  servant  embezzles  his  master's 
goods  to  the  value  of  forty  shillings,  it  is  made  felony;  except  in  appren- 
tices, and  servants  under  eighteen  years  old.  But  if  he  had  not  the  pos- 
session, but  only  the  care  and  oversight,  of  the  goods,  as  the  butler  of  the 
plate,  tlie  shepherd  of  the  sheep,  and  the  like,  the  embezzling  of  them  is 
felony  at  common  law.  So  if  a  guest  robs  his  inn  or  tavern  of  a  piece  of 
plate,  it  is  larceny ;  for  he  hath  not  the  possession  delivered  to  him,  but 
merely  the  use ;  and  so  it  is  declared  to  be  by  statutes  3  and  4  W.  and  M. 
c.  9  if  a  lodger  runs  away  with  the  goods  from  his  ready-furnished  lodg- 
ings. Under  some  circumstances  also  a  man  may  be  guilty  of  felony  in 
taking  his  own  goods ;  as  if  he  steals  them  from  a  pawnbroker,  or  any  one 
to  whom  he  hath  delivered  and  intrusted  them,  with  intent  to  charge  such 
bailee  with  the  value  :  or  if  he  robs  his  own  messenger  on  the  road,  with  an 
intent  to  charge  the  hundred  with  tiie  loss  according  to  the  statute  of 
Winchester. 
*    '2.    There  must  mit  only  be  a  taking,  but  acarri/ing  away.     A  bare  re- 
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moval  from  the  place  in  which  he  found  the  goods,  though  the  thief  does 
not  quite  make  off  with  them,  is  a  sufficient  asportation  or  carrying  away. 
As,  if  a  man  he  leading  another's  horse  out  of  a  close,  and  be  apprehended 
in  the  fact;  or  if  a  guest,  stealing  goods  out  of  an  inn,  has  removed  them 
from  his  chamber  down-stairs :  these  have  been  adjudged  sufficient  carry- 
ings away  to  constitute  a  larceny.  Or  if  a  thief,  intending  to  steal  plate, 
takes  it  out  of  a  chest  in  which  it  was  and  lays  it  down  upon  the  floor,  but 
is  surprised  before  he  can  make  his  escape  with  it,  tliis  is  larceny. 

3.  This  taking  and  carrying  away  must  also  be  felonious;  that  is,  done 
animo  furandi:  or,  as  the  civil  law  expresses  it,  lucri  causa.  This  requi- 
site, besides  excusing  those  who  labor  under  incapacities  of  mind  or 
will  (of  whom  we  spoke  sufficiently  at  the  entrance  of  this. book),  indem- 
nifies also  mere  trespassers  and  other  petty  offenders.  As,  if  a  servant 
takes  his  master's  horse  without  his  knowledge  and  brings  him  home 
asrain ;  if  a  neighbor  takes  another's  plough  that  is  left  in  the  field  and 
uses  it  upon  his  own  land  then  returns  it ;  if,  under  color  of  arrear  of  rent 
where  none  is  due,  I  distrain  another's  cattle  or  seize  them ;  all  these  are 
misdemeanours  and  trespasses,  but  no  felonies. 

4.  This  felonious  taking  and  carrying  away  must  be  of  the  personal 
goods  of  another;  for  if  tli^y  are  things  real,  or  savour  of  the  realty,  larceny 
at  the  common  law  cannot  be  committed  of  them.  Lands,  tenements,  and 
he.reditaments  (either  corporeal  or  incorporeal)  cannot  in  their  nature  be 
taken  and  carried  away.  And  of  things  likewise  that  adhere  to  the  free- 
hold, as  corn,  grass,  trees  and  the  like,  or  lead  upon  a  house,  no  larceny 
could  be  committed,  by  the  rules  of  the  common  law,  but  the  severance  of 
them  was,  and  in  many  things  is  still,  merely  a  trespass,  which  depended 
on  a  subtil ty  in  the  legal  notions  of  our  ancestors.  These  things  were 
parcel  of  the  real  estate,  and  therefore,  while  they  continued  so,  could  not 
by  any  possibility  be  the  subject  of  theft,  being  absolutely  fixed  and  im- 
movable. And  if  they  were  severed  by  violence,  so  as  to  be  changed  into 
movables,  and  at  the  same  time  by  one  and  the  same  continued  act  car- 
ried off  by  the  person  who  severed  them,  they  could  never  be  said  to  be 
iakeii  from  the  proprietor  in  this  their  newly-acquired  state  of  mobility 
(which  is  essential  to  the  nature  of  larceny),  being  never,  as  such,  in  the 
actual  or  constructive  possession  of  any  one  but  of  him  who  committed 
the  trespass.  He  could  not  in  strictness  be  said  to  have  taken  what  at 
that  time  were  the  personal  goods  of  another,  since  the  very  act  of  taking 
was  what  turne<l  them  into  personal  goods.  But  if  tlie  thief  severs  them 
at  one  time,  whereby  the  trespass  is  completed,  and  they  are  converted 
into  personal  chattels  in  the  constructive  possession  of  him  on  whose  soil 
they  are  left  or  laid,  and  come  again  at  another  time,  when  they  are  so 
turned  into  personalty,  and  takes  them  away,  it  is  larceny;  and  so  it  is  if 
the  owner  or  any  one  else  lias  severed  tliem.  Stealing  ore  out  of  mines  is 
also  no  larceny,  upon  the  same  principal  of  adherence  to  the  freeliold. 
rj)on  nearly  the  same  principle  the  stealing  of  writings  relating  to  a  real 
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estate  is  no  felony,  but  a  trespass ;  because  they  concern  the  land,  or  (ac- 
cording to  our  technical  language)  savour  of  the  realty,  and  are  considered 
as  part  of  it  by  the  law»  so  that  they  descend  to  the  heir,  together  with 
the  land  which  they  concern. 

Bonds,  bills,  and  notes,  which  concern  mere  choaes  in  action,  were 
also  at  the  common  law  held  not  to  be  such  goods  whereof  larceny  might  be 
committed,  being  of  no  intrinsic  value,  and  not  importing  any  property  in 
possiession  of  the  person  from  whom  they  are  taken.  Larceny  alHO  could 
not  at  common  law  be  committed  of  treasure-trove  or  wreck  till  seized  hy 
the  king  or  him  who  hath  the  franchise ;  for  till  puch  seizure  no  one  hath 
a  determinate  property  therein. 

Larceny  also  cannot  be  committed  of  such  animals  in  which  there  is  no 
property  either  absolute  or  qualified;  as  of  beasts  that  are  fera:  naturap 
and  unreclaimed,  such  as  deer,  hares,  and  coneys  in  a  forest,  chase,  or 
warren ;  fish  in  an  open  river  or  pond ;  or  wild  fowls  at  their  natural  lib- 
erty. But  if  they  are  reclaimed  or  confined  and  may  serve  for  food,  it  is 
otherwise,  even  at  common  law ;  for  of  deer  so  enclosed  in  a  park  that 
they  may  be  taken  at  pleasure,  fish  in  a  trunk,  and  pheasants  and  part- 
ridges in  a  mew,  larceny  may  be  committed.  I^t  is  also  said  that  if  swans 
be  lawfully  marked  it  is  felony  to  steal  them,  though  at  large  in  a  public 
river;  and  that  it  is  likewise  felony  to  steal  them,  though  unmarked,  if  in 
any  private  river  or  pond ;  otherwise  it  is  only  a  trespass.  But  of  all 
valuable  domestic  animals,  as  horses  and  other  beasts  of  draught,  and  of 
all  animals  domitas  naturae,  which  serve  for  food,  as  neat  or  other  cattle, 
swine,  poultry,  and  the  like,  and  of  their  fruit  or  produce,  taken  from 
them  while  living,  as  milk  or  wool,  larceny  may  be  committed ;  and  also 
of  the  fiesh  of  such  as  are  either  domitss  or  ferse  naturw,  when  killed.  As 
to  those  animals  which  do  not  serve  for  food,  and  which  therefore  the  law 
holds  to  have  no  intrinsic  value,  as  dogs  of  all  sorts,  and  other  creatures 
kept  for  whim  and  pleasure,  though  a  man  may  have  a  base  property 
therein  and  maintain  a  civil  action  for  the  loss  of  them,  yet  they  are  not 
of  such  estimation  as  tliat  the  crime  of  stealing  them  amounts  to  lar- 
ceny. 

Notwithstanding,  however,  that  no  larceny  can  be  committed  unless 
there  be  some  property  in  the  thing  taken,  and  an  owner ;  yet,  if  the  owner 
be  unknown,  provided  there  be  a  property,  it  is  larceny  to  steal  it,  and  an 
indictment  will  lie,  for  the  goods  of  a  person  unknown.  In  a  like  manner 
as  among  the  Romans  the  lex  Hostilia  defurtis  provides  that  a  prosecution  for 
the  theft  might  be  carried  on  without  the  intervention  of  the  owner.  This 
is  the  case  of  stealing  a  shroud  out  of  a  grave ;  which  is  the  property 
of  those,  whoever  they  were,  that  buried  the  deceased ;  but  stealing 
the  corpse  itself,  which  has  no  owner,  (though  a  matter  of  great  inde- 
cency,) is  no  felony  unless  some  of  the  grave-clothes  be  stolen  with  it. 

COMPOUND  LABCKNY. 

Mixed  or  compound  larceny  is  such  as  has  all  the  properties  of  the  for- 
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iner,  but  is  accompanied  with  either  one  or  both  of  the  aggravations  of  a 
taking  from  one's  house  or  person.  First,  therefore,  of  larceny  from  the 
hotisej  and  then  of  larceny  from  the  person. 

VBOH  THE  HOI781S. 

1.  Larceny  from  the  house ,  though  it  seems  to  have  a  higher  degree 
of  guilt  than  simple  larceny,  yet  it  is  not  at  all  distinguished  from  the 
other  at  common  law,  unless  where  it  is  accompanied  with  the  circum- 
stance of  breaking  the  house  by  night,  and  then  we  have  seen  that  it  falls 
under  another  description,  viz.,  that  of  burglary. 

FBOH  THE  PES80N. 

2.  Larceny  from  the  person  is  either  by  privately  stealing  or  by  open 
and  violent  assault,  which  is  usually  called  robbery. 

BOBBBBT. 

Open  and  violent  larceny  from  t\ve  person^  or  robbery  the  rapina  of  the 
civilians,  is  the  felonious  and  forcible  taking  from  the  person  of  another 
of  goods  or  money  to  any  value  by  violence  or  putting  him  in  fear.  1, 
There  must  be  a  taking,  otherwise  it  is  no  robbery.  A  mere  attempt  to 
rob  was  indeed  held  to  be  felony  so  late  as  Henry  the  Fourth's  time,  but 
afterwards  it  was  taken  to  be  only  a  misdemeanour,  and  punishable  with 
fine  and  imprisonment,  till  the  statute  7  Geo.  II.  c.  21,  which  makes  it  a 
felony  (transportable  for  seven  years)  unlawfully  and  maliciously  to  as- 
sault another  with  any  ofTensive  weapon  or  instrument,  or  by  menaces  or 
by  other  forcible  or  violent  manner  to  demand  any  money  or  goods,  with* 
a  felonious  intent  to  rob.  If  the  thief,  having  once  taken  a  purse,  returns 
it,  still  it  is  a  robbery ;  and  so  it  is  whether  the  taking  be  strictly  from 
the  person  of  another,  or  in  his  presence  only ;  as  where  a  robber  by 
menaces  and  violence  puts  a  man  in  fear,  and  drives  away  his  sheep  or 
his  cattle  before  his  face.  But  if  the  taking  be  not  either  directly  from 
his  person  or  in  his  presence,  it  is  no  robbery.  2,  It  is  immaterial  of 
what  value  the  thing  taken  is :  a  penny  as  well  as  a  pound  thus  forcibly 
extorted  makes  a  robbery.  3,  Lastly,  the  taking  must  be  by  force  or  a 
previous  putting  in  fear,  which  makes  the  violation  of  the  person  more 
atrocious  than  privately  stealing.  This  previous  violence  or  putting  in 
fear  is  the  criterion  that  distinguishes  robbery  from  other  larcenies ;  for 
if  one  privately  steals  sixpence  from  the  person  of  another,  and  afterwards 
keeps  it  by  putting  him  in  fear,  this  is  no  robbery,  for  the  fear  is  subse- 
quent; neither  is  it  capital,  as  privately  stealing,  being  under  the  value 
of  twelve[)ence.  Not  that  it  is  indeed  necessary,  though  usual,  to  lay  in 
the  indictment  that  the  rol)bery  was  committeil  by  putlimj  in  fear:  it  is 
sufficient  if  laid  to  be  done  by  violence.  And  when  it  is  laid  to  be  done  by 
putting  in  fear,  this  d<)es  not  imply  any  great  <legreo  of  terror  or  affright 
in  the  party  robbe*! :  it  is  enough  that  so  much  force  or  threatening  by 
word  or  gesture  be  used  as  might  create  an  ai)i)rehen8ion  of  danger,  or 
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induce  a  man  to  part  with  his  property  without  or  against  his  consent. 
Thus,  if  a  man  be  knocked  down  without  previous  warning  an<l  stripped 
of  his  property  while  senseless,  though  strictly  he  cannot  be  ssiid  to  be 
put  in  fear,  yet  this  is  undoubtedly  a  ro])bery.  Or,  if  a  person  with  a 
sword  drawn  begs  an  alms,  and  I  give  it  him  through  mistrust  and  appre- 
liension  of  violence,  this  is  a  felonious  robbery.  So  if,  under  a  pretence 
of  sale,  a  man  forcibly  extorts  money  from  another,  neither  shall  this 
subterfuge  avail  him. 

MALICIOUS  MISCHIEF. 

II.  MalieiotAS  mischief,  or  damage,  is  the  next  species  of  injury  to 
private  property  which  the  law  considers  sa  a  public  crime.  This  is  such  as 
is  done,  not  animo  furandif  or  with  an  intent  of  gaining  by  another's  loss, 
which  is  some,  though  a  weak,  excuse,  but  either  out  of  a  spirit  of  wanton 
cruelty  or  black  and  diabolical  revenge.  In  which  it  bears  a  near  rela- 
tion to  the  crime  of  arson ;  for  as  that  affects  the  habitation,  so  this  does 
the  other  property,  of  individuals.  And  therefore  any  damage  arising 
from  this  mischievous  disposition,  though  only  a  trespass  at  common  law, 
is  now  by  a  multitude  of  statutes  made  penal  in  the  highest  degree. 

FOBOERT. 

III.  Forgery,  or  the  crimen  falsi  is  an  offence  which  was  punished  by 
the  civil  law  with  deportation  or  banishment,  and  sometimes  with  death. 
It  may  with  us  be  defined  at  common  law  to  be  **  the  fraudulent  making 
or  alteration  of  a  writing  to  the  prejudice  of  another  man's  right,"  for 
which  the  offender  may  suffer  fine,  imprisonment,  and  pillory.  And  also, 
by  a  variety  of  statutes,  a  more  severe  punishment  is  inflicted  on  the 
offender  in  many  particular  cases,  which  are  so  multiplied  of  late  su» 
almost  to  become  general. 


CHAPTER  XV III. 

OF  THE  MEANS  OF  PREVENTING  OFFENCES. 

J3c51-SoO. 
PREVENTIVE  JUSTICE. 

Preventive  justice  consists  in  obliging  those  persons  whom  there  is 
probable  ground  to  sus])ectof  future  misbehaviour  to  stipulate  with  and  to 
give  full  assurance  to  the  public  that  such  offence  as  is  apprehended  shall 
not  happen,  by  finding  i)ledges  or  securities  for  keeping  tlie  peace,  or  for 
their  good  behaviour. 

THE  SECURITY. 

1.  This  security  consists  in  being  bound,  with  one  or  more  sureties, 
in  a  recognizance  or  obligation  to  the  king,  entered  on  reconl,  and  taken 
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in  some  court  or  by  some  judicial  officer ;  whereby  the  parties  abknowl- 
edf^e  themselves  to  be  indebted  to  the  crown  in  the  sura  required,  (for 
instance,  lOOZ.,)  with  condition  to  be  void  and  of  none  effect  if  the  party 
shall  appear  in  court  on  such  a  day,  and  in  the  mean  time  shall  keep  the 
peace,  either  <^enerally  towards  the  king  and  all  his  liege  people,  or  par- 
ticularly, also,  with  regard  to  the  person  who  craves  the  security.  Or,  if 
it  be  for  the  good  behaviour,  then  on  condition  that  he  shall  demean  and 
behave  himself  well,  (or  be  of  good  behaviour,)  either  generally  or 
specially,  for  the  time  therein  limited,  as  for  one  or  more  years,  or  for  life. 

2.  Any  justices  of  the  peace,  by  virtue  of  their  commission,  or  those 
who  are  ex  officio  conservators  of  the  peace,  as  was  mentioned  in  a  former 
volume,  may  demand  such  security  according  to  their  own  discretion ;  or 
it  may  be  granted  at  the  request  of  any  subject,  upon  due  cause  shown, 
provided  such  demandant  be  under  the  king's  protection. 

8.  A  recognizance  may  be  discharged  either  by  the  demise  of  the 
king,  to  whom  the  recognizance  is  made ;  or  by  the  death  of  the  principal 
party  bound  thereby,  if  not  before  forfeited ;  or  by  order  of  the  court  to 
which  such  recognizance  is  certified  by  the  justices,  (as  the  quarter  ses- 
sions, assizes,  or  king's  bench,)  if  they  see  sufficient  cause :  or  in  case  he 
at  whose  request  it  was  granted,  if  panted  upon  a  private  account,  will 
release  it,  or  does  not  make  his  appearance  to  pray  that  it  may  be 
continued. 

I  shall  now  consider  them  separately ;  and  first,  shall  show  for  what 
cause  such  a  recognizance,  with  sureties  for  the  peace,  is  grantable ;  and 
then,  how  it  may  be  forfeited. 

1.  Any  justice  of  the  peace  may,  ex  officio,  bind  all  those  to  keep  the 
peace  who  in  his  presence  make  any  affray,  or  threaten  to  kill  or  beat 
another,  or  contend  together  with  hot  and  angry  words,  or  go  about  with 
unusual  weapons  or  attendance,  to  the  terror  of  the  people ;  and  all  such 
as  he  knows  to  be  common  barretors ;  and  such  as  are  brought  before  him 
by  the  constable  for  a  breach  of  peace  in  his  presence ;  and  all  such  per- 
sons as,  having  been  before  bound  to  the  peace,  have  broken  it  and  for- 
feited their  recognizances.  Also,  wherever  any  private  man  hath  just 
cause  to  fear  that  another  will  burn  his  house,  or  do  bim  a  corporal  injury 
by  killing,  imprisoning,  or  beating  him,  or  that  he  will  procure  others  so 
to  do,  he  may  demand  surety  of  the  peace  against  such  person :  and  every 
justice  of  the  peace  is  bound  to  grant  it,  if  he  who  demands  it  will  make 
oath  that  he  is  actually  under  fear  of  death  or  bodily  harm,  and  will  show 
that  he  has  just  cause  to  be  so  by  reason  of  the  other's  menaces,  attempts, 
or  having  lain  in  wait  for  him,  and  will  also  further  swear  that  he  does 
not  require  such  surety  out  of  malice,  or  for  mere  vexation.  This  is  called 
iwearing  the  peace  against  another;  and  if  the  party  does  not  find  such 
sureties  as  the  justice  in  his  discretion  shall  require,  he  may  immediately 
be  committed  till  he  does. 

2.  Such  recognizance  for  keeping  the  peace,  when  given,  may  be  for- 
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feite(i  by  any  actual  violence,  or  even  an  assault  or  menace  to  the  person 
of  him  who  demanded  it,  if  it  be  a  special  recognizance ;  or  if  the  recog- 
nizance be  general,  by  any  unlawful  action,  whatsoever,  that  either  is  or 
tends  to  a  breach  of  the  peace ;  or,  more  particularly,  by  any  one  of  the 
many  species  of  offence  wliich  were  mentioned  as  crimes  against  the  pub- 
lic peace  in  the  eleventh  chapter  of  this  book ;  or  by  any  private  violence 
committed  against  any  of  his  majesty's  subjects.  But  a  bare  trespass 
upon  the  lands  or  goods  of  another,  which  is  a  ground  for  a  civil  action, 
unless  accompanied  with  a  wilful  breach  of  the  peace,  is  no  forfeiture  of 
the  recognizance. 

1.  First,  then,  the  justices  are  empowered,  by  the  statute  34  Edw. 
III.  c.  1,  to  bind  over  to  the  good  behaviour  towards  the  king  and  his 
people  all  them  that  be  not  of  good  fame ,  wherever  they  be  found;  to  the 
intent  that  the  people  be  not  troubled  nor  endamaged,  nor  the  peace 
diminished,  nor  merchants  and  others,  passing  by  the  highway  of  the 
realm,  be  disturbed  nor  put  in  the  peril  which  may  happen  by  such 
offenders.  Under  the  general  words  of  this  expression,  that  be  not  of  good 
famey  it  is  holden  that  a  man  may  be  bound  to  his  good  behaviour  for 
causes  of  scandal,  contra  bonoa  rnores,  as  well  as  contra  pacem;  as,  for 
haunting  bawdy-houses  with  women  of  bad  fame,  or  for  keeping  such 
women  in  his  own  house ;  or  for  words  tending  to  scandalize  the  govern- 
ment, or  in  abuse  of  the  officers  of  justice,  especially  in  the  execution  of 
their  office.  Thus  also  a  justice  may  bind  over  all  night-walkers;  eaves- 
droppers ;  such  as  keep  suspicious  company,  or  are  reported  to  be  pilfer- 
ers or  robbers;  such  as  sleep  in  the  day  and  wake  in  the  night;  common 
drunkards ;  whore-masters ;  the  putative  fathers  of  bastards ;  cheats ;  idle 
vagabonds ;  and  other  persons  whose  misbehavior  may  reasonably  bring 
them  within  the  general  words  of  the  statutes  as  persons  not  of  good 
fame :  an  expression,  it  must  be  owned,  of  so  great  a  latitude  as  to  leave 
much  to  be  determined  by  the  discretion  of  the  magistrate  himself.  But 
if  he  commits  a  man  for  want  of  sureties,  he  must  express  the  cause 
thereof  with  convenient  certainty,  and  take  care  that  such  cause  be  a 
good  one. 

2.  A  recognizance  for  the  good  behaviour  may  be  forfeited  by  all  the 
same  means  as  one  for  the  security  of  peace  may  be ;  and  also  by  some 
others.  As,  by  going  armed  with  unusual  attendance,  to  the  terror  of  the 
people;  by  speaking  words  tending  to  sedition;  or  by  committing  any  of 
those  acts  of  misbehaviour  which  the  recognizance  was  intended  to  pre- 
vent. But  not  by  barely  giving  fresh  cause  of  suspicion  of  that  which 
perhaps  may  never  actually  happen  for  though  it  is  just  to  compel  sus- 
pected persons  to  give  security  to  the  public  against  misbehaviour  that  is 
apprehended;  yet  it  would  be  hard,  upon  such  suspicion,  without  the 
proof  of  any  actual  crime,  to  punish  them  by  a  forfeiture  of  their  recog- 
nizance. 
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CHAPTER  XIX. 

OF  COURTS  OF  A  CRIMINAL  JURISDICTION. 

S08-2fl0. 
HIGH  COUBT  OF  PABLIAMENT. 

1.  The  liigh  court  of  parliament  is  the  supreme  court  in  the  kingdom, 
not  only  for  the  making  but  also  for  the  execution  of  laws,  by  the  trial 
of  great  and  enormous  offenders,  whether  lords  or  commoners,  in  the 
method  of  parliamentary  impeachment.  As  for  acts  of  parliament  to 
attaint  particnlar  persons  of  treason  or  felony,  or  to  inflict  pains  or  penal- 
ties beyond  or  contrary  to  the  common  law,  to  serve  a  special  purpose,  I 
speak  not  of  them,  being  to  all  intents  and  purposes  new  laws,  made  pro 
re  nata,  and  by  no  means  an  execution  of  such  as  are  already  in  being. 
But  an  impeachment  before  the  lords  by  the  commons  of  Great  Britain, 
in  parliament,  is  a  prosecution  of  the  already  known  aad  established  law, 
and  has  been  frequently  put  in  practice ;  being  a  presentment  to  the  most 
high  and  supreme  court  of  criminal  jurisdiction  by  the  most  solemn  grand 
inquest  of  the  whole  kingdom.  A  commoner  cannot,  however,  be  im- 
peached before  the  lords  for  any  capital  offence,  but  only  for  high  misde- 
meanours. A  peer  may  be  impeached  for  any  crime.  The  articles  of 
impeachment  are  a  kind  of  bills  of  indictment  found  by  the  house  of 
commons,  and  afterwards  tried  by  the  lords,  who  are,  in  case  of  misde- 
meanours, considered  not  only  as  their  own  peers,  but  as  the  peers  of  the 
whole  nation. 

COUBT  OF  LOBD  HIGH  8TKWABD. 

2.  The  court  of  the  lord  high  steward  of  Great  Britain  is  a  court  insti- 
tuted for  the  trial  of  peers  indicted  for  treason  or  felony,  or  for  misprision 
of  either. 

COUBT  OF  KING'S  BKNCH. 

3.  The  court  of  king*$  bench f  concerning  the  nature  of  which  we 
partly  inquired  in  the  preceding  book,  was  (we  may  remember)  divided 
into  a  crmon  side  and  plea  side.  And  on  the  crown  side  or  crown  office  it 
takes  cognizance  of  all  criminal  causes,  from  high  treason  down  to  the 
most  trivial  misdemeanour  or  breach  of  the  peace.  Into  this  court  also 
indictments  from  all  inferior  courts  may  be  removed  by  writ  of  certiorari, 
and  tried  either  at  bar  or  at  nisi  prius  by  a  jury  of  the  county  out  of  which 
the  indictment  is  brought.  The  judges  of  this  court  are  the  supreme  cor- 
oners of  the  kingdom,  and  the  court  itself  is  the  principal  court  of  crimi- 
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nal  jurisdiction  (though  the  two  former  are  of  greater  diguity)  known  to 
the  laws  of  England. 

COURT  OF  CHIVALRY. 

4.  The  court  of  chivalry,  of  whicli  we  also  formerly  spoke  as  a  mili- 
tary court  or  court  of  honour,  when  held  before  the  earl  marshal  only,  is 
also  a  criminal  court  when  held  before  the  lord  high  constable  of  England 
jointly  with  the  earl  marshal.  And  then  it  has  jurisdiction  over  pleas  of 
life  and  member,  arising  in  matters  of  arms  and  deeds  of  war,  as  well  out 
of  the  realm  as  within  it. 

COURT  OF  ADMIRALITY. 

5.  The  high  court  of  admiraliiy,  held  before  the  lord  high  admiral  of 
England  or  his  deputy,  styled  the^jiidge  of  tlifi^nijrality,  is  not  only  a 

'^  court  of  civiTbut  also  of  criminal  jurisdiction.  This  court  hath  cogniz- 
ance of  all  crimes  and  offences  committed  either  upon  the  sea  or  on  the 
coasts^out  of  the  body  or  extent  of  any  English  county,  and,  by  statute 
15  Ric.  II.  c.  3,  of  death  and  mayhem  happening  in  great  ships  being  and 
hovering  in  the  main  streams  of  great  rivers,  below  the  bridges  of  the 
same  rivers,  which  are  then  a  sort  of  ports  or  havens. 

These  five  courts  may  be  held  in  any  part  of  the  kingdom,  and  their 
jurisdiction  extends  over  crimes  that  arise  throughout  the  whole  of  it, 
from  one  end  to  the  other.  What  follow  are  also  of  a  general  nature,  and 
universally  diffused  over  the  nation,  but  yet  are  of  a  local  jurisdiction, 
and  confined  to  particular  districts.    Of  which  species  are, — 

COURTS  OF  OYKR  AND  TKRMINKR. 

6.  7.  The  courts  of  oyer  and  terminer  and  the  general  gaol  delivery ^ 
which  are  held  before  the^ kind's  commissioners,  among  whom  are  usually 
two  judges  of  the  courts  at  WestminsTer,  tWrce  in  every  year  in  every 
county  of  the  kingdom  except  the  four  northern  ones,  where  they  are  held 
only  once,  and  London  and  Middlesex,  wherein  they  are  held  eight  times. 

COURT  OF  QUARTRR  8E8SI0N8. 

8.  The  court  of  general  quarter  sessions  of  the  peace  is  a  court  that 
must  be  held  in  every  county  once  in  every  quarter  of  a  year.  It  is  held 
before, two  or  more  justices  of  the  peace,  one  of  which  must  be  of  the  ytio- 
ru7n.  The  jurisdiction  of  this  courf7by  statute. 34  Edw.  III.  c.  I,  extenda 
to  the  trying  and  determining  all  felonies  and  trespasses  whatsoever, 
though  they  seldom  if  ever  try  any  greater  offence  than  small  felonies 
within  the  benefit  of  clergy. 

SHERIFF*8  TOURN. 

9.  The  sheriff  ^s  tourn,  or  rotation,  is  a  court  of  record  held  twice  every 
year,  within  a  month  after  Easter  and  Michaelmas,  before  the  sheriff,  in 
different  parts  of  the  county ;  b^ing  indeed  only  the  turn  of  the  sheriff  to 
keep  a  court  leet  in  each  respective  hundred :  this  therefore  is  the  great 
court-leet  of  the  county,  as  the  county-court  is  the  court-baron;  for  out 
of  this,  for  the  ease  of  the  sheriff"  was  it  taken. 


Chap.  XX.]  OF  SUMMARY  CONVICTIONS.  478 

COURT-LKKT. 

10.  The  court'leetj  or  view  of  frankphd(je^  which  is  a  court  of  record, 
held  once  in  the  year,  and  not  oftener,  within  a  particular  hundred,  lord- 
ship or  manor,  before  the  steward  of  tlie  leet ;  being  the  king's  court, 
granted  by  charter  to  the  lords  of  those  hundreds  or  manors. 

COUBT  OF  COBONERM. 

11.  The  court  of  the  coroners  is  also  a  court  of  record,  to  inquire 
when  any  one  dies  in  prison,  or  comes  to  a  violent  or  sudden  death,  by 
what  manner  he  came  to  his  end.  And  this  he  is  only  entitled  to  do 
super  visum  corporis. 

COVBT  OF  CLKBK  OF  THE  MARKET. 

12.  The  court  of  the  clerk  of  the  market  is  incident  to  every  fair  and 
market  in  the  kingdom,  to  punish  misdemeanours  therein,  as  a  court  of 
pie  poudre  is,  to  determine  all  disputes  relating  to  private  or  civil  prop- 
ertv. 


CHAPTER  XX. 

« 

OF  SUMMARY  CONVICTIONS. 

SVXMABT  PB0CEEDIN68. 

By  a  Summary  proceeding  I  mean  principally  such  as  is  directed  by 
several  acts  of  parliament  (for  the  common  law  is  a  stranger  to  it,  unless 
in  the  case  of  contempts)  for  the  conviction  of  offenders  and  the  infliction 
of  certain  penalties  created  by  those  acts  of  parliament.  In  these  there  is 
no  intervention  of  a  jury,  but  the  party  accused  is  acquitted  or  condemned 
by  the  suffrai^e  of  such  person  only  as  the  statute  has  appointed  for  his 
judge. 

I.  Of  this  summary  nature  are  all  trials  of  offences  and  frauds  con- 
trary to  the  laws  of  the  excise  and  other  branches  of  the  revenue,  which 
are  to  be  inquired  into  and  determined  by  the  commissioners  of  the  re- 
spective departments,  or  by  justices  of  the  peace  in  the  country. 

II.  Another  branch  of  summary  proceedings  is  that  hetore  justices  of 
tJie  peace y  in  order  to  inflict  divers  petty  pecuniary  mulcts  and  corporal 
penalties  denounced  by  act  of  parliament  for  many  disorderly  offences, 
such  as  common  swearing,  drunkenness,  vagrancy,  idleness,  and  a  vast 
variety  of  others,  for  which  I  must  refer  the  student  to  the  justice-books 
formerly  cited,  and  which  used  to  be  formerly  punished  by  the  verdict  of 
a  jury  in  the  court-leet. 

The  process  of  these  summary  convictions,  it  must  be  owned,  is  ex- 
tremely speedy.  Though  the  courts  of  common  law  have  thrown  in  one 
check  upon  them  by  making  it  necessary  to  summon  the  party  accused 
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before  he  is  condemned.  After  this  summons  the  magistrate^  in  summary 
proceedings,  may  go  on  to  examine  one  or.  more  witnesses,  as  the  statute 
may  require,  upon  oath,  and  then  make  his  conviction  of  the  offender  in 
writing:  upon  which  he  usually  issues  his  warrant  either  to  apprehend 
the  offender,  in  case  corporal  punishment  is  to  be  inflicted  on  liim ;  or  else 
to  levy  the  penalty  incurred  by  distress  and  sale  of  his  goods. 

III.  To  this  head  of  summary  proceedings  may  also  be  properly  re- 
ferred tlie  method,  immemorially  used  by  the  superior  courts  of  justice, 
of  punishing  contempts  by  attachmenty  aud  the  subsequent  pro<;eeding8 
thereon. 

The  contempts  that  are  thus  punished  are  either  direct j  which  openly 
insult  or  resist  the  powers  of  the  courts  or  the  persons  of  the  judges  who 
preside  there,  or  else  are  consequential^  which  (without  such  gross  inso- 
lence or  direct  opposition)  plainly  tend  to  create  a  universal  disregard  of 
their  authority.  The  principal  instances  of  either  sort  that  have  been 
usually  punishable  by  attachment  are  chiefly  of  the  following  kinds:  1, 
Those  committed  by  inferior  judges  and  magistrates  by  acting  unjustly, 
oppressively,  or  irregularly  in  administering  those  portions  of  justice 
which  are  intrusted  to  their  distribution,  or  by  disobeying  the  king's  writs 
issuing  out  of  the  superior  courts  by  proceeding  in. a  cause  after  it  is  put 
a  stop  to  or  removed  by  writ  of  prohibition,  certiararif  error,  supersedeas, 
and  the  like ;  for,  as  the  king's  superior  courts  (and  especially  the  courts 
of  king's  beqch)  have  a  general  superintendence  over  all  inferior  jurisdic- 
tions, any  corrupt  or  iniquitous  practices  of  subordinate  judges  are  con- 
tempts of  that  superintending  authority  whose  duty  it  is  to  keep  them 
within  the  bounds  of  justice.  2,  Those  committed  by  sheriffs,  bailiffs, » 
goalers,  and  other  officers  of  the  court,  by  abusing  tiie  process  of  the  law 
or  deceiving  the  parties;  by  any  acts  of  oppression,  extortion,  collusive 
behaviour,  or  culpable  neglect  of  duty.  3,  Those  committed  by  attorneys 
and  solicitors,  who  are  also  officers  of  the  respective  courts,  by  gross 
instances  of  fraud  and  corruption,  injustice  to  their  clients,  or  other  dis- 
honest practice ;  for  the  malpractice  of  the  officers  reflects  some  dishonour 
OB  their  employers,  and,  if  frequent  or  unpunished,  creates  among  the 
people  a  disgust  against  the  courts  themselves.  4,  Those  committed  by 
jurymen  in  collateral  matters  relating  to  the  discharge  of  their  office,  such 
as  making  default  when  summoned,  refusing  to  be  sworn  or  to  give  any 
verdict,  eating  or  drinking  without  the  leave  of  the  court,  and  especially 
at  the  cost  of  either  party,  and  other  misbehaviour  or  irregularities  of  a 
similar  kind ;  but  not  in  mere  exercise  of  their  judicial  capacities,  as  by 
giving  a  false  or  erroneous  verdict.  5,  Those  committed  by  witnesses, 
by  making  default  when  summoned,  refusing  to  be  sworn  or  examined, 
or  prevaricating  in  their  evidence  when  sworn.  6,  Those  committed  by 
parties  to  any  suit  or  proceeding  before  the  court,  as  by  disobedience  to 
any  rule  or  order  made  in  the  progress  of  a  cause,  by  non-payment  of  costs 
awarded  by  the  court  upon  a  motion,  or  by  non-observance  of  awards  duly 
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made  by  arbitrators  or  umpires  after  having;  entered  iuto  a  rule  for  sub- 
mitting to  such  determination.  Indeed,  the  attachments  for  most  of  this 
species  of  contempts,  and  especially  for  non-payment  of  costs  and  non- 
performance of  awards,  is  to  be  looked  upon  ratlier  as  a  civil  execution 
for  the  benefit  of  the  injured  party,  though  carried  on  in  the  shape  of  a 
criminal  process  for  a  contempt  of  the  authority  of  the  court.  And  there- 
fore it  has  been  held  that  such  contempts,  and  the  process  thereon,  being 
properly  the  civil  remedy  of  individuals  for  a  private  injury,  are  not 
released  or  affected  by  the  general  act  of  pardon.  7,  Those  committed  by 
any  other  persons  under  tlie  degree  of  a  peer,  and  even  by  peers  them- 
selves, when  enormous  and  accompanied  with  violence,  such  as  forcible 
rescotis  and  the  like,  or  when  they  import  disobedience  to  the  king's  great 
prerogative  writs  of  prohibition,  habeas  corpus ,  and  the  rest.  Some  of 
these  contempts  may  arise  in  the  face  of  the  court,  as  by  rude  and  con- 
tumelious behaviour;  by  obsti nancy,  perverseness,  or  prevarication;  by 
breach  of  the  peace,  or  any  willful  disturbance  whatever;  others  in  the 
absence  of  the  party,  as  by  disobeying  or  treating  witli  disrespect  the 
king's  writ,  or  the  rules  or  process  of  the  court,  by  perverting  such  writ 
or  process  to  the  purposes  of  private  malice,  extortion,  or  injustice;  by 
speaking  or  writing  contemptuously  of  the  court  or  judges,  acting  in  their 
judicial  capacity ;  by  printing  false  accounts  (or  even  true  ones  without 
proper  permission)  of  causes  then  depending  in  judgment :  and  by  any- 
thing, in  short,  that  demonstrates  a  gross  want  of  that  regard  and  respect 
which  once  courts  of  justice  are  deprived  of,  their  authority  (so  necessary 
for  the  good  order  of  the  kingdom)  is  entirely  lost  among  the  people. 

If  the  contempt  be  committed  in  the  face  of  the  court,  the  offender 
may  be  instantly  apprehended  and  imprisoned,  at  the  discretion  of  the 
judges,  without  any  further  proof  or  examination.  But  matters  that  arise 
at  a  distance,  and  of  which  the  court  cannot  have  so  perfect  a  knowledge, 
unless  by  the  confession  of  the  party  or  the  testimony  of  others,  if  the 
judges  upon  affidavit  see  sufficient  ground  to  suspect  that  a  contempt  has 
been  committed,  they  either  make  a  rule  on  the  suspected  party  to  show 
cause  why  an  attachment  should  not  issue  against  him,  or,  in  very  flagrant 
instances  of  contempt,  the  attachment  issues  in  the  first  instance ;  as  it 
also  does  if  no  sufficient  cause  be  shown  to  discharge ;  and  thereupon  the 
court  confirms  and  makes  absolute  the  original  rule.  This  process  of 
attachment  is  merely  intended  to  bring  the  party  into  court;  and,  when 
there,  he  must  either  stand  committed,  or  put  in  bail,  in  order  to  answer 
upon  oath  to  such  interrogatories  as  shall  be  administered  to  him  for  the 
better  information  of  the  court  with  respect  to  the  circumstances  of  the 
contempt.  These  interrogatories  are  in  the  nature  of  a  charge  or  accusa- 
tion, and  must  by  the  course  of  the  court  be  exhibited  within  the  first 
four  days ;  and  if  any  of  the  interrogatories  are  improper,  the  defendant 
may  refuse  to  answer  it,  and  move  the  court  to  have  it  struck  out.  If  th^ 
party  can  clear  himself  upon  oath  he  is  discharged,  but,  if  perjured,  may 
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be  prosecuted  for  the  perjury.  If  he  confesses  the  contempt,  the  court 
will  proceed  to  correct  him  by  fine  or  imprisonment,  or  both,  and  some- 
times by  a  corporal  or  infamous  punishment.  If  the  contempt  be  of  such 
nature  that,  when  the  fact  is  once  acknowledged,  the  court  can  receive  no 
further  information  by  interrogatories  tlian  it  is  already  possessed  of,  (as 
in  the  case  of  a  reseous)  the  defendant  may  be  admitted  to  make  such 
simple  acknowledgment,  and  receive  his  judgment  without  answering  to 
any  interrogatories ;  but  if  he  wilfully  and  obstinately  refuses  to  answer, 
or  answers  in  an  evasive  manner,  he  is  then  clearly  guilty  of  a  high  and 
repeated  contempt,  to  be  punished  at  the  discretion  of  the  court. 


CHAPTER  XXI. 

OF  ARRESTS. 

aso-aoe. 

OKDfSR  OF  PB0€KKD1N«H. 

We  are  now  to  consider  the  regular  and  ordinary  method  of  pro- 
ceeding in  the  courts  of  criminal  jui:isdiction ;  which  may  be  distributed 
under  twelve  general  heads,  following  each  other  in  progressive  order ; 
viz.,  1,  Arrest;  2,  Commitment  and  bail;  3,  Prosecution;  4,  Process;  5, 
Arraignment,  and  its  incidents;  6,  Plea  and  issue;  7,  Trial,  and  convic- 
tion; 8,  Clergy;  9,  Judgment,  and  its  consequences;  10,  Reversal  of 
judgment;  11,  Reprieve  or  pardon;  12,  Execution;  all  of  which  will  be 
discussed  in  the  subsequent  part  of  this  book. 

ARREST.    WARRANT. 

An  arrest  is  the  apprehending  or  restraining  of  one's  person,  in  order 
to  be  forthcoming  to  answer  an  alleged  or  suspected  crime.  To  this  arrest 
all  v^ersons  whatsoever  are,  without  distinction,  equally  liable  in  all  crim- 
inal cases ;  but  no  man  is  to  be  arrested  unless  charged  with  such  a  crime 
as  will  at  least  justify  holding  him  to  bail  when  taken.  And  in  general, 
an  arrest  may  be  made  in  four  ways:  1,  By  warrant;  2,  By  an  officer 
without  warrant;  3,  By  a  private  person  also  without  a  warrant;  4,  By  a 
hue  and  cry.  1,  A  warrant  may  be  granted  in  extraordinary  cases  by  the 
privy  council,  or  secretaries  of  state ;  but  ordinarily  by  justices  of  the 
peace. .  This  they  may  do  in  any  cases  where  they  have  a  jurisdiction 
over  the  offence,  in  order  to  compel  the  person  accused  to  appear  before 
them.  •  And  this  extends  undoubtedly  to  all  treasons,  felonies,  and 
breaches  of  tlie  peace ;  and  also  to  all  such  offences  as  they  have  power  to 
punish  by  statute.  1,  That  a  justice  of  the  peace  hath  power  to  issue  a 
)l'arrant  to  apprehend  a  person  accused  of  felony,  though  not  yet  indicted; 
and  2,  That  he  may  also  issue  a  warrant  to  apprehend  a  person  suspected 
of  felony,  though  the  original  suspicion  be  not  in  himself,  but  in  the  party 
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that  prays  his  warrant ;  because  he  is  a  competent  judge  of  the  probabil- 
ity  offered  to  him  of  such  suspicion.  But  in  both  cases  it  is  fitting  to 
examine  upon  oath  the  party  requiring  a  warrant,  as  well  to  ascertain 
that  there  in  a  felony  or  other  crime  actually  committed,  without  which  no 
warrant  should  be  granted  ;  as  also  to  jtrore  the  cause  and  probability  of 
suspecting  the  party  against  whom  the  warrant  is  prayed.  This  warrant 
ought  to  be  under  the  hand  and  seal  of  the  justice,  should  set  forth  the  time 
and  place  of  making,  and  the  cause  for  which  it  is  made,  and  should  ])e 
directed  to  the  constable  or  other  peace-officer,  (or,  it  may  be,  to  any  pri- 
vate person  by  name,)  requiring  him  to  bring  the  party,  either  generally 
before  any  justice  of  the  peace  for  the  county,  or  only  before  the  justice  who 
granted  it ;  the  warrant  in  the  latter  case  being  called  a  special  warrant. 
A  general  warrant  to  apprehend  all  persons  suspected,  without  naming  or 
particularly  describing  any  person  in  special,  is  illegal  and  void  for  its 
uncertainty ;  for  it  is  the  duty  of  the  magistrate,  and  ought  not  to  be  left 
to  the  officer  to  judge  of  the  ground  of  suspicion.  And  a  warrant  to  appre- 
hend all  persons  guilty  of  a  crime  therein  specified  is  no  legal  warrant; 
for  the  point  upon  which  its  authority  rests  is  a  fact  to  be  decided  upon  a 
subsequent  trial,  namely,  whether  the  person  apprehended  thereupon  be 
really  guilty  or  not.  It  is  therefore,  in  fact,  no  warrant  at  all,  for  it  will 
not  justify  the  officer  who  acts  under  it;  whereas  a  warrant  properly 
penned  (even  though  the  magistrate  who  issues  it  should  exceed  his  juris- 
diction) will,  by  statute  24  Geo.  II.  c.  44,  at  all  events  indemnify  the  offi- 
cer who  executes  the  same  ministerially.  And  when  a  warrant  is  received 
by  the  officer  he  is  bound  to  execute  it  so  far  as  the  jurisdiction  of  the 
magistrate  and  himself  extends.  A  warrant  from  the  chief  or  other  jus- 
tice of  the  court  of  king's  bench  extends  all  over  the  kingdom,  and  is 
tested  or  dated  Efigland;  not  Oxfordshire^  Berks,  or  other  particular  county. 
But  a  warrant  of  the  justice  of  the  peace  in  one  county,  as  Yorkshire, 
must  be  backed,  that  is  signed,  by  a  justice  of  the  peace  in  another,  as 
Middlesex,  before  it  can  be  executed  there.  Formerly,  regularly  speak- 
ing, there  ought  to  have  been  a  fresh  warrant  in  every  fresli  county ;  but 
the  practice  o!  backing  warrants  had  long  prevailed  without  law,  and  was 
at  last  authorized  by  statutes  23  Geo.  II.  c.  20,  and  24  Geo.  II.  c.  55. 

ABBK8T  WITHOUT  WARBANT. 

2.  Arrests  by  officers  without  warrant  may  be  executed, — 1,  By  a  jus- 
tice of  the  peace,  who  may  himself  apprehend,  or  cause  to  be  apprehended, 
by  word  only,  any  person  committing  a  felony  or  breach  of  the  peace  in 
his  presence.  2,  The  sheriff,  and,  li,  The  coroner,  may  apprehend  any 
felon  within  the  county  without  warrant.  4,  The  constable  of  whose  office 
we  formerly  spoke,  hath  great  original  and  inherent  authority  with  regard 
.0  arrests.  He  may,  witliout  warrant,  arrest  any  one  for  breach  of  the 
peace  committed  in  his  view,  and  carry  him  before  a  justice  of  the  peace. 
And  in  case  of  felonj'  actually  committed,  or  dangerous  wounding,  whereby 
felony   is  likely  to  ensue,   he  may  upon  probable   8usj)icion  arrest    the 
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felon,  and  for  that  pijrpose  is  authorized  (as  npon  a  justice's  warrant)  to 
break  open  doors,  and  even  to  kill  the  felon,  if  he  cannot  otherwise  be 
taken ;  and  if  he  or  his  assistants  be  killed  in  attempting  such  arrests,  it 
is  murder  in  all  concerned.  5,  Watchmen,  either  those  appointed  by  the 
statute  of  Winchester,  13  Edw.  I.  c.  4,  to  keep  watch  and  ward  in  ail 
towns  from  sunsetting  to  sunrising,  or  such  as  are  mere  assistants  to  the 
constable,  may  virtute  officii  arrest  all  ofTenders,  and  particularly  night- 
walkers,  and  commit  them  to  custody  till  the  morning. 

3.  Any  private  person  (and  a  fortiori  a  peace-officer)  that  is  present 
when  any  felony  is  committed,  is  bound  by  the  law  to  arrest  the  felon,  on 
pain  of  line  and  imprisonment  if  he  escapes  through  the  negligence  of  the 
standers-by.  And  they  may  justify  breaking  open  the  doors  upon  follow- 
ing such  felon ;  and  if  they  kill  him,  provided  he  cannot  be  otherwise 
taken,  it  is  justifiable ;  though  if  they  are  killed  in  endeavoring  to  make 
such  arrest  it  is  murder.  Upon  probable  suspicion,  also,  a  private  person 
may  arrest  the  felon  or  other  person  so  suspected,  but  he  cannot  justify 
breaking  open  doors  to  doit;  and  if  either  party  kill  the  other  in  the 
attempt,  it  is  manslaughter  and  no  more.  It  is  no  more  because  there  is 
no  malicious  design  to  kill ;  but  it  amounts  to  so  much,  because  it  would 
be  of  most  pernicious  consequence  if,  under  pretence  of  suspected  felony, 
any  private  person  might  break  open  a  house  or  kill  another,  and  also 
because  such  arrest  upon  suspicion  is  barely  permitted  by  the  law,  and 
not  enjoined,  as  in  the  case  of  those  who  are  present  when  a  felony  is 
committed. 

HUE  AND  CRT. 

4.  Upon  hue  and  cry  raised  upon  a  felony  committed.  It  is  the  old  connmon 
law  process  of  pursuing  with  horn  and  with  voice  all  felons  and  such  as  have  dan- 
gerously wounded  another. 


CHAPTER  XXII. 

OF  COMMITMENT  AND  BAIL. 

ao«-:iOi. 

When  a  delinquent  is  arrested  by  any  of  the  means  mentioned  in  the 
preceding  chapter,  he  ought  regularly  to  be  carried  before  a  justice  of  the 
peace;  and  how  he  is  there  to  be  treated  I  shall  next  show  under  the  sec- 
ond head  of  commitment  and  hail. 

EXAMINATION.     BAIL. 

The  justice  before  whom  such  prisoner  is  brought  is  bound  immedi- 
ately to  examine  the  circnnistances  of  the  crime  alleged  ;  and  to  this  end, 
by  statute  2  and  :*  Ph.  and  M,  c.  10,  he  is  to  take  in  writing  the  examiua- 
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tion  of  such  prisoner  and  the  information  of  those  who  bring  him :  and  if 
upon  this  inquiry  it  manifestly  appears  that  either  no  such  crime  was 
committed  or  that  the  suspicion  entertained  of  the  prisoner  was  wholly 
groundless,  in  such  cases  only  it  is  lawful  totally  to  discharge  him.  Other- 
wise he  must  either  be  committed  to  prison  or  give  bail ;  that  is,  put  in 
securities  for  his  appearance  to  answer  the  charge  against  him.  This 
commitment,  therefore,  being  only  for  safe  custody,  wherever  bail  will 
answer  the  same  intention  it  ought  to  be  taken,  as  in  most  of  the  inferior 
crimes ;  but  in  felonies  and  other  offences  of  a  capital  nature  no  l)ail  can 
be  a  security  C(juivulent  to  the  actual  custxwly  of  the  person.  What  the 
nature  of  bail  is  hath  been  shown  in  the  preceding  book,  viz.,  a  delivery 
or  baihnent  of  a  person  to  his  sureties,  upon  their  giving  (together  with 
himself)  sufficient  security  for  his  appearance ;  he  being  supposed  to  con- 
tinue in  their  friendly  custody,  instead  of  going  to  goal.  In  civil  cases  we 
have  seen  that  every  defendant  is  bailable ;  but  in  criminal  matters  it  is 
otherwise.  Let  us  therefore  inquire  in  what  cases  the  party  accused 
ought  or  ought  not  to  be  admitted  to  bail. 

And,  first,  to  refuse  or  delay  to  bail  any  person  bailable  is  an  offence 
against  the  liberty  of  the  subject  in  any  magistrate  by  the  common  law,  as 
well  as  by  the  statute  Westm.  1.  3  Edw.  I.  c.  15,  and  the  habeas  corpus  act, 
31  Car.  II.  c.  2.  And,  lest  the  intention  of  the  law  should  be  frustrated  by 
the  justice  requiring  bail  to  a  greater  amount  than  the  nature  of  the  case 
demands,  it  is  expressly  declared,  by  statute  1  W.  and  M.  st.  2,  c.  1,  that 
excessive  bail  ought  not  to  be  required ;  though  what  bail  should  be  called 
excessive  must  be  left  to  the  courts,  on  considering  the  circumstances  of 
the  case,  to  determine.  And,  on  the  other  hand,  if  the  magistrate  takes 
insufficient  bail  he  is  liable  to  be  fined  if  the  criminal  doth  not  appear. 
Bail  may  be  taken  either  in  court,  or  in  some  particular  cases  by  the 
sheriff)  coroner,  or  other  magistrate,  but  most  usually  by  the  justices  of 
the  peace.  Regularly,  in  all  offences,  either  against  the  common  law  or 
act  of  parliament,  that  are  below  felony,  the  offender  ought  to  be  admit- 
ted to  bail,  unless  it  be  prohibited  by  some  special  act  of  parliament. 

Let  us  next  see  who  may  not  be  admitted  to  bail,  or  what  offences  are 
not  bailable.  And  here  I  shall  not  consider  any  one  of  those  cases  in 
which  bail  is  ousted  by  statute  from  prisoners  convicted  of  particular 
offences ;  for  then  such  imprisonment  without  bail  is  part  of  their  sentence 
and  punishment.  But  where  the  imprisonment  is  only  for  safe  custody 
before  the  conviction,  and  not  for  punishment  aftenrards,  in  such  cases 
bail  is  ousted  or  taken  away  wherever  the  offence  is  of  a  very  enormous 
nature;  for  then  the  public  is  entitled  to  demand  nothing  less  than  the 
highest  security  that  can  be  given,  viz.,  the  body  of  the  accused,  in  order 
to  insure  that  justice  shall  be  done  upon  him  if  guilty.  Such  persons, 
therefore,  as  the  author  of  the  Mirror  observes,  have  no  other  sureties  but 
the  four  walls  of  the  prison.  By  the  antient  common  law,  l)efore  and 
since  the  ccmquest,  all  felonies  were  bailable,  till  murder  was  excepted  by 
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Htatiite ;  so  that  persons  might  be  admitted  to  bail  before  conviction  almost 
in  every  case.  But  the  statute  Westm.  1 ,  3  Edw.  I.  c.  15  takes  away  the 
power  of  bailing  in  treason  and  in  divers  instances  of  felony.  The  stat- 
utes 23  Hen.  VI.  c.  9,  and  1  and  2  P.  and  M.  c.  13  gives  further  regulations 
in  tliis  matter;  and  upon  tlie  whole  we  may  collect  that  no  justice  of  the 
peace  can  bail ;  1,  Upon  an  ac^cusation  of  treason;  nor,  2,  Of  murder: 
nor,  3,  In  cases  of  manslaugliter,  if  the  prisoner  be  clearly  the  slayer,  and 
not  barely  suspected  to  be  so ;  or  if  any  indictment  be  found  against  him  ; 
nor,  4,  Such  as,  being  committed  for  felony,  have  broken  prison;  because 
it  not  only  carries  a  presumption  of  guilt,  but  is  also  superadding  one  fel- 
ony to  another ;  5,  Persons  outlawed ;  6,  Such  as  have  abjured  the  realm  ; 
7,  Approvers,  of  whom  we  shall  speak  in  a  subsequent  chapter,  and  per- 
sons by  them  accused ;  8,  Persons  taken  with  the  mainour,  or  in  the 
fact  of  felony ;  9,  Persons  charged  with  arson;  10,  Excommunicated  per- 
sons, taken  by  writ  de  excommunicato  capiendo:  all  which  are  clearly  not 
admissable  to  bail  by  the  justices.  Others  are  of  a  dubious  nature,  as,  11, 
Thieves  openly  defamed  and  known ;  12,  Persons  charged  w^ith  other  fel- 
onies, or  manifest  and  enormous  offences,  not  being  of  good  fame ;  and  13, 
Accessories  to  felony,  that  labor  under  the  same  want  of  reputation.  These 
seem  to  be  in  the  discretion  of  the  justices,  whether  bailable  or  not.  The 
last  class  are  such  as  must  be  bailed  upon  offering 'Sufficient  surety;  as, 
14,  Persons  of  good  fame  charged  with  a  bare  suspicion  of  manslaughter 
or  other  inferior  homicide ;  15,  Such  persons  being  charged  with  petit  lar- 
ceny or  any  felony  not  before  specified :  or,  16,  With  being  accessory  to 
any  felony.  Lastly,  it  is  agreed  that  the  court  of  king's  bench  (or  any 
judge  thereof  in  time  of  vacation)  may  bail  for  any  crime  whatsoever,  be 
it  treason,  murder,  or  any,  other  offence,  according  to  the  circumstances  of 
the  case.  And  herein  the  wisdom  of  the  law  is  very  manifest.  To  allow 
bail  to  be  taken  commonly  for  such  enormous  crimes  would  greatly  tend 
to  elude  the  public  justice;  and  yet  there  are  cases  (though  they  nfrely 
happen)  in  which  it  would  be  hard  and  unjust  to  confine  a  man  in  prison, 
though  accused  even  of  the  greatest  offence.  The  law  has  therefore  pro- 
vided one  court,  and  only  one,  which  has  a  disc  ret  ion  ar}'  power  of  bailing 
in  any  case:  except  only,  even  to  this  high  jurisdiction,  and  of  course  to 
all  inferior  ones,  such  persons  as  are  committed  by  either  house  of  parlia- 
ment, so  long  as  the  session  lasts ;  or  such  as  are  committed  for  contempts 
by  any  of  the  king's  superior  courts  of  justice. 

H1TTIML8. 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party  cann(*t 
find  bail,  he  is  to  be  committed  to  the  county  gaol  by  the  mittimus  of  the 
justice,  or  warrant  under  his  hand  and  seal,  containing  the  cause  of  his 
commitment ;  there  to  abide  till  delivered  by  due  course  of  law.  But  this 
imprisonment,  as  has  been  said,  is  only  for  safe  custody,  and  not  for  pun- 
ishment: therefore,  in  this  dubious  interval  between  the  commitment  and 
trial,  a  prisoner  ought  to  be  used  with  the  utmost  humanity,  and  neitliet 
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be  loaded  with  needless  fetters,  or  subjected  to  other  hardships  than  such 
as  are  absolutely  requisite  for  the  purpose  of  confinement  only ;  though 
what  are  so  requisite  must  too  often  be  left  to  the  discretion  of  the  t;aol- 
ers,  who  are  frequently  a  merciless  race  of  men,  and,  by  being  conversant 
in  scenes  of  misery,  steeled  against  any  tender  sensation.  Yet  the  law 
(as  formerly  held)  would  not  justify  them  in  fettering  a  prisoner  unless 
where  he  was  unruly  or  had  attempted  to  escape. 


CHAPTER  XXIII. 

OF  THE  SEVERAL  MODES  OF  PROSECUTION. 

301-318. 

The  next  step  towards  the  punishment  of  offenders  is  their  prosecu- 
tion, or  the  manner  of  their  formal  accusation.  And  this  is  either  upon 
a  previous  finding  of  the  fact  by  an  inquest  or  grand  jury ;  or  without  such 
previous  finding.    The  former  way  is  either  by  presentment  or  indictment, 

PBE8ENTMKNT. 

I.  A  presentment,  generally  taken,  is  a  very  comprehensive  term, 
including  not  only  presentments  properly  so  called,  but  also  inquisitions 
of  office  and  indictmsnts  by  a  grand  jury.  A  presentment,  properly  speak- 
ing, is  the  notice  taken  by  a  grand  jury  of  any  offence  from  their  own 
knowledge  or  observation,  without  any  bill  of  indictment  laid  before  them 
at  the  suit  of  the  king:  as  the  presentment  of  a  nuisance,  a  libel,  and  the 
like ;  upon  which  the  officer  or  the  court  must  afterwards  frame  an  in- 
dictment before  the  party  presented  can  be  put  to  answer  it.  An  inquisi- 
tion of  ofiice  is  the  act  of  a  jury  summoned  by  the  proper  officer  to  inquire 
of  matters  relating  to  the  crown  upon  evidence  laid  before  them. 

INDICTMKNT-dBAND  J€BT. 

II.  An  indictmejitiB  a  written  accusation  of  one  or  more  persons  of  a 
crime  or  misdemeanour,  preferred  to,  and  presented  upon  oath  by,  a  grand 
jury.  To  this  end  the  sheriff  of  every  county  is  bound  to  return  to  every 
session  of  the  peace,  and  every  commission  of  dyer  and  terminer ,  and  of 
general  goal-delivery,  twenty-four  good  and  lawful  men  of  the  county, 
some  out  of  every  hundred,  to  inquire,  present,  do,  and  execute  all  those 
things  which  on  the  part  of  our  lord  tlie  king  shall  then  and  there  be  com- 
manded them.  They  ought  to  be  free-holders,  but  to  what  amount  is  un- 
certain. As  many  as  appear  upon  this  panel  are  sworn  upon  the  grand 
jury  to  the  amount  of  twelve  at  the  least,  and  not  more  than  twenty-three ; 
that  twelve  may  be  a  majority.  This  grand  jury  are  previously  instructed 
in  the  articles  of  their  inquiry  by  a  charge  from  the  judge  who  presides  upon 

3» 
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the  bench.  They  then  withdraw,  to  sit  and  receive  indictments,  which 
are  preferred  to  them  in  the  name  of  the  king,  but  at  the  suit  of  any  pri- 
vate prosecutor;  and  they  are  only  to  hear  evidence  on  behalf  of  the  prose- 
cution :  for  the  finding  of  an  indictment  is  only  in  the  nature  of  an  inquiry 
or  accusation,  which  is  afterwards  to  be  tried  and  determined ;  and  the 
grand  jury  are  only  to  inquire  upon  their  oaths  whether  there  be  sufficient 
cause  to  call  upon  the  party  to  answer  it.  A  grand  jury,  however,  ought 
to  be  thoroughly  persuaded  of  the  truth  of  an  indictment  so  far  as  their 
evidence  goes,  and  not  to  rest  satisfied  merely  .with  remote  probabilities ; 
a  doctrine  that  might  be  applied  to  very  oppressive  purposes. 

The  grand  jury  are  sworn  to  inquire  only  for  the  body  of  the  county, 
pro  corpore  comitatus;  and  therefore  they  cannot  regularly  inquire  of  a 
fact  done  out  of  that  county  for  which  they  are  sworn,  unless  particularly 
enabled  by  an  act  of  parliament.  And  to  so  high  a  nicety  was  this  matter 
antiently  carried,  that  where  a  man  was  wounded  in  one  county  and  died 
in  another,  the  offender  was  at  common  law  indictable  in  neither  liecause 
no  complete  act  of  felony  was  done  in  any  one  of  them ;  but,  by  statute  2 
and  3  Edw.  VI.  c.  24,  he  is  now  indictable  in  the  county  where  the  party 
died.  And,  by  statute  2  Geo.  II.  c.  31,  if  the  stroke  or  poisoning  be  io 
England,  and  the  death  upon  the  sea  or  out  of  England,  or  vice  ver8a,ihe 
offenders  and  their  accessories  may  be  indicted  in  the  county  where  either 
the  death,  poisoning,  or  stroke  shall  happen.  And  so  in  some  other  cases, 
as,  particularly,  where  treason  is  committed  out  of  the  realm,  it  may  be 
inquired  of  in  any  county  within  the  realm,  as  the  king  shall  direct,  in 
pursuance  of  statutes  26  Hen.  VIII.  c.  13,  33  Hen.  VIII  c.  23,  35  Hen. 
VIII.  c.  2,  and  5  and  6  Edw.  VI.  c.  11.  But,  in  general,  all  offences  must 
be  inquired  into  as  well  as  tried  in  the  county  where  the  fact  is  committed. 
Yet,  if  larceny  be  committed  in  one  county  and  the  goods  carried  into 
another,  the  offender  may  be  indicted  in  either,  for  the  offence  is  complete 
in  both,  or  he  may  be  indicted  in  England  for  larceny  in  Scotland  and 
carrying  the  goods  with  him  into  England,  or  vice  versa  ;  or  for  receiving 
in  one  part  of  the  united  kingdom  goods  that  have  been  stolen  in  another. 
But  for  robbery,  burglary,  and  the  like,  he  can  only  be  indicted  where  the 
fact  was  actually  committed ;  for  though  the  carrying  away  and  keeping 
of  the  goods  is  a  continuation  of  the  original  taking,  and  is  therefore  lar- 
ceny in  the  second  county,  yet  it  is  not  a  robbery  or  burglary  in  that  juris- 
diction. 

FlNDlNti. 

When  the  grand  jury  have  heard  the  evidence,  if  they  think  it  a 
groundless  accusation,  they  used  formerly  to  endorse  on  the  back  of  the  bill 
^^  ignoramus y*^  or,  we  know  nothing  of  it;  intimating  that,  though  the 
facts  might  possibly  be  true,  that  truth  did  not  appear  to  them ;  but  now 
they  assert  in  English  more  absolutely  *'  not  a  true  bill,'*  or  (which  is  the 
better  way)  **  not  found,"  and  then  the  party  is  discharged  without  fur- 
ther answer.    But  a  fresh  bill  may  afterwards  be  preferre<l  to  a  sut>sequeut 
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grand  jury.  If  they  are  satisfied  of  the  truth  of  the  accusation,  they  then 
endorse  upon  it  **  a  true  bill,"  antiently  **  billa  vera.**  The  indictment  is 
then  said  to  be  found,  and  the  party  stands  indicted.  But  to  find  a  bill 
there  must  at  least  twelve  of  the  jury  agree.  But  if  twelve  of  the  grand 
jury  assent,  it  is  a  good  presentment,  though  some  of  the  rest  disagree ; 
and  the  indictment,  when  so  found,  is  publicly  delivered  into  court. 

Indictments  must  have  a  precise  and  sufficient  certainty.  By  statute 
I  Hen.  V.  c.  5,  all  indictments  must  set  forth  the  Christian  name,  sur- 
name, and  addition  of  the  state  and  degree,  mystery,  town  or  place,  and 
the  county  of  the  offender ;  and  all  this  to  identify  his  person.  The  time 
and  place  are  also  to  be  ascertained  by  naming  the  day  and  township  in 
which  the  fact  was  committed ;  though  a  mistake  in  these  points  is  in  gen- 
eral not  held  to  be  material,  provided  the  time  belaid  previous  to  the  find- 
ing of  the  indictment  and  the  place  to  be  within  the  jurisdiction  of  the 
court,  unless  where  the  place  is  laid  not  merely  as  a  venue,  but  as  part  of 
the  description  of  the  fact.  But  sometimes  the  time  may  be  very  material, 
where  there  is  any  situation  in  point  of  time  assigned  for  the  prosecution 
of  oflTenders,  as  by  the  statute  7  Will.  III.  c.  3,  which  enacts  that  no  prose- 
cution shall  be  had  for  any  of  the  treasons  or  misprisions  therein  men- 
tioned, (except  an  assassination  designed  or  attempted  on  the  person  of 
the  king)  unless  the  bill  of  indictment  be  found  within  three  years  after 
the  offence  committed ;  and  in  case  of  murder,  the  time  of  the  death  must 
be  laid  within  a  year  and  a  day  after  the  mortal  stroke  was  given.  The 
offence  itself  must  also  be  set  forth  with  clearness  and  certainty ;  and  in 
some  crimes  particular  words  of  art  must  be  used,  which  are  so  appropri- 
ated by  the  law  to  express  the  precise  idea  which  it  entertains  of  the 
offence,  that  no  other  words  however  synonymous  they  may  seem,  are 
capable  of  doing  it.  Thus,  in  treason  the  facts  must  beiaid  to  be  done 
'* treasonably  and  against  his  allegiance,'*  antiently  **proditorie  et  contra 
ligeantiae  sux  debitun,**  else  the  indictment  is  void.  In  indictments  for 
murder  it  is  necessary  to  say  that  the  party  indicted  **  murdered,"  not 
**  killed,"  or  **  slew,"  the  other:  which,  till  the  late  statute,  was  ex- 
pressed in  Li^tin  by  the  word  **  murdravit.**  In  all  indictments  for  felonies 
the  adverb  **  feloniously,"  ^'felonice,**ui\x^the  used;  and  for  burglaries, 
also,  "  burglariter,**  or,  in  English,  ''burglariously  :"  and  all  these  to  ascer- 
tain the  intent.  In  rapes  the  word  '*  rapuit  "  or  '*  ravished  "  is  necessary, 
and  must  not  be  expressed  by  any  periphrasis,  in  order  to  render  the 
crime  certain.  So  in  larcenies,  also,  the  words  **felonice  cepit  et  aspor- 
tavit,  feloniously  took  and  carried  away,"  are  necessary  to  every  indict- 
ment, for  these  only  can  express  the  very  offence.  Also,  indictments  for 
murder,  the  length  and  depth  of  the  wound  should  in  general  be  expressed, 
in  order  that  it  may  appear  to  the  court  to  have  been  of  a  mortal  nature ; 
but  if  it  goes  through  the  body,  then  its  dimensions  are  immaterial,  for 
that  is  apparently  sufticient  to  have  been  the  cause  of  the  death.  Also, 
where  a  limb  or  the  like  is  absolutely  cut  off,  there  such  <lescription  is  im- 
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possible.  Lastly,  in  indictments  the  value  of  the  thing  which  is  the  sub- 
ject or  instrament  of  the  offence  must  sometimes  be  expressed.  In  indict- 
ments for  larcenies  this  is  necessary,  that  it  may  appear  whether  it  be 
grand  or  petit  larceny,  and  whether  entitled  or  not  to  the  benefit  of  clergy ; 
in  homicide  of  all  sorts  it  is  necessarj',  as  the  weapon  with  which  it  is  com- 
mitted is  forfeited  to  the  king  as  a  deoitand. 

The  only  species  of  proceeding  at  the  suit  of  the  king,  without  a  pre- 
vious indictment  or  presentment  l)y  a  grand  jurj',  now  seems  to  l)e  tliat  of 
infom^tion. 

INF0BHAT10N8. 

III.  Informations  are  of  two  sorts :  first,  those  which  are  partly  at 
the  suit  of  the  king,  and  partly  at  that  of  a  subject ;  and  secondly,  such  as 
are  only  in  the  name  of  the  king.  The  former  are  usually  brought  upon 
penal  statutes,  which  inflict  a  penalty  upon  conviction  of  the  offender,  one 
part  to  the  use  of  the  king,  and  another  to  the  use  of  the  informer,  and  are 
a  sort  of  qui  tain  actions,  (the  nature  of  which  was  ex])laineil  in  a  former 
book,)  only  carried  on  by  a  criminal  instead  of  a  civil  process. 

The  informations  that  are  exhibited  in  the  name  of  the  king  alone  are 
also  of  two  kinds :  first,  those  which  are  truly  and  properly  his  own  suits, 
and  filed  ex  officio  by  his  own  immediate  officer,  the  attorney-general; 
secondly,  those  in  which,  though  the  king  is  the  nominal  prosecutor,  yet 
it  is  at  the  relation  of  some  private  person  or  common  informer ;  and  they 
are  filed  by  the  king's  coroner  and  attorney  in  the  court  of  king's  l>ench, 
usually  called  the  master  of  the  crown-office,  who  is  for  this  purpose  the 
standing  officer  of  the  public.  The  objects  of  the  king's  own  prosecutions, 
filed  ex  officio  by  his  own  attorney-general,  are  properly  such  enormous 
misdemeanours  as  peculiarly  tend  to  disturb  or  endanger  his  government, 
or  to  molest  or  affront  him  in  the  regular  discharge  of  his  royal  functions. 
For  offences  so  high  and  dangerous,  in  the  punishment  or  prevention  of 
which  a  moment's  delay  would  be  fatal,  the  law  has  given  to  the  crown 
the  power  of  an  immediate  prosecution,  without  waiting  for  any  previous 
application  to  any  other  tribunal ;  which  power,  thus  necessary  not  only 
to  the  ease  and  safety  but  even  to  the  very  existence  of  the  executive  mag- 
istrate, was  originally  reserved  in  the  great  plan  of  the  English  constitu- 
tion, wherein  provision  is  wisely  made  for  the  due  preservation  of  all  its 
parts.  The  objects  of  the  other  species  of  informations,  filed  by  the  master 
of  the  crown-office  upon  the  complaint  or  relation  of  a  private  subject,  are 
any  gross  and  notorious  misdemeanours,  riots,  batteries,  libels,  and  other 
immoralities  of  an  atrocious  kind,  not  peculiarly  tending  to  disturb  the 
government,  (for  those  are  left  to  the  care  of  the  attorney-general,)  but 
which,  on  account  of  their  magnitude  or  pernicious  example,  deserve  the 
most  public  animadversion.  And  when  an  information  is  filed,  either 
thus,  or  by  the  attorney-general  ex  officio,  it  must  be  tried  by  a  petit  jun' 
of  the  county  where  the  offence  arises;  after  which,  if  the  defendant  \ie 
found  guilty,  the  court  must  be  resorted  to  for  his  punishment. 
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.  But  these  iuformations  (of  every  kind)  are  confined  by  the  eonstita- 
tional  law  to  mere  misdemeanours  only ;  for,  whenever  any  capital  offence 
is  charged,  the  same  law  requires  that  the  accusation  be  warranted  by  the 
oath  of  twelve  men  before  the  party  shall  be  put  to  answer  it. 

There  is  one  species  of  informations  still  further  regulated  by  statute 
9  Anne,  c.  20,  viz.,  those  in  the  nature  of  a  writ  of  quo  warranto;  which 
j¥as  shown,  in  the  preceding  book,  to  be  a  remedy  given  to  the  crown 
against  such  as  had  usurped  or  intruded  into  any  office  or  franchise.  The 
modern  information  tends  to  the  same  purpose  as  the«antieut  writ,  being 
generally  made  use  of  to  try  the  civil  rights  of  such  franchises ;  though  it 
is  commenced  in  the  same  manner  as  other  informations  are,  by  leave  of 
the  court  or  at  the  will  of  the  attorney-general,  being  properly  a  criminal 
prosecution,  in  order  to  fine  the  defendant  for  his  usurpation  as  well  as  to 
oust  him  from  his  office,  yet  usually  considered  at  present  as  merely  a 
civil  proceeding. 


CHAPTER  XXIV. 

OF  PROCESS  UPON  AN  INDICTMENT. 

31 8-32  S. 
WHEN  OFFKNDEB  HA8  FLKD. 

We  are  next,  in  the  fourth  place,  to  enquire  into  the  manner  of  issuing 
process f  after  indictment  found,  to  bring  in  the  accused  to  answer  it.  We 
have  hitherto  supposed  the  offender  to  be  in  custody  before  the  finding  of 
the  indictment,  in  which  case  he  is  immediately  (or  as  soon  as  convenience 
permits)  to  be  arraigned  thereon.  But  if  he  hath  fled  or  secretes  himself 
in  capital  cases,  or  hath  not  in  smaller  misdemeanours  been  bound  over 
to  appear  at  the  assizes  or  sessions,  still  an  indictment  may  be  preferred 
against  him  in  his  absence ;  since,  were  he  present,  he  could  not  be  heard 
before  the  grand  jury  against  it.  And  if  it  be  found,  then  process  must 
issue  to  bring  him  into  court;  for  the  indictment  cannot  be  tried  unless  he 
personally  appears,  according  to  the  rules  of  equity  in  all  cases,  and  the 
express  provision  of  statute  28  Edw.  III.  c.  3,  in  capital  ones,  that  no 
man  shall  be  put  to  death  without  being  brought  to  answer  by  due  process 
of  law. 

FOB  PETIT  HISDEMEANOCES. 

The  proper  process  on  an  indictment  for  any  petit  misdemeanour,  or 
on  penal  statute,  is  a  writ  of  venire  facias^  which  is  in  the  nature  of  a 
summons  to  cause  the  party  to  appear.  And  if  by  the  return  to  such 
venire  it  appears  that  the  party  hath  lands  in  the  county  whereby  he  may 
be  distrained,  then  a  distress  infinite  shall  be  issued  from  time  to  time  till 
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he  appears.  But  if  the  sheriflf  returns  that  he  hath  no  lands  in  his  baili- 
wick, (then,  upon  his  non-appearance,)  a  writ  of  capias  shall  issue,  which 
commands  the  sheriff  to  take  his  body  and  have  him  at  the  next  assizes ; 
and  if  he  cannot  be  taken  upon  the  first  capias,  a  second  and  third  shall 
issue,  called  an  alias  and  a  pluries  capias.  But  on  indictments  for  treason 
or  felony  a  capias  is  the  first  process ;  and  for  treason  or  homicide  only  one 
shall  be  allowed  to  issue,  or  two  in  the  case  of  other  felonies,  statute  25 
Edw.  III.  c.  14,  though  the  usage  is  to  issue  only  one  in  any  felony,  the 
provisions  of  this  statute  being  in  most  cases  found  impracticable.  And 
so,  in  the  case  of  misdemeanours,  it  is  now  the  usual  practice  for  any 
judge  of  the  court  of  king's  bench,  upon  certificate  of  an  indictment  found, 
to  award  a  writ  of  capias  immediately,  in  order  to  bring  in  the  defendant. 


CHAPTER  XXV, 

OF  ARRAIGNMENT  AND  ITS  INCIDENTS. 
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When  the  offender  either  appears  voluntarily  to  an  indictment,  or  was 
before  in  custody,  or  is  brought  in  upon  criminal  process  to  answer  it  in 
the  proper  court,  he  is  immediately  to  be  arraigned  thereon ;  which  is  the 
fifth  stage  of  criminal  prosecution. 

THE  ABRAIGNMKNT. 

To  arraign  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of  the 
court,  to  answer  to  the  matter  charged  upon  him  in  the  indictment.  The 
prisoner  is  to  be  called  to  the  bar  by  his  name ;  and  it  is  laid  down  in  our 
antient  books  that,  though  under  an  indictment  of  the  highest  nature,  he 
must  be  brought  to  the  bar  without  irons  or  any  manner  of  shackles  or 
bonds,  unless  there  be  evident  danger  of  an  escape,  and  then  he  may  be 
secured  with  irons. 

When  he  is  brought  to  the  bar,  he  is  called  upon  by  name  to  hold  up 
his  hand ;  which,  though  it  may  seem  a  trifiing  circumstance,  yet  is  of  this 
importance,  that  by  the  holding  up  of  his  hand  constat  de  persona,  and  he 
owns  himself  to  be  of  that  name  by  which  he  is  called.  However,  it  is  not 
an  indispensable  ceremony ;  for,  being  calculated  merely  for  the  purpose 
of  identifying  the  person,  any  other  acknowledgment  will  answ^er  the  pur- 
pose as  well :  therefore,  if  the  prisoner  obstinately  and  contemptuously 
refuse  to  hold  up  his  hand,  but  confesses  he  is  the  person  named,  it  is 
fully  sufficient. 

Tlien  the  indictment  is  to  be  read  to  him  distinctly  in  the  English 
tongue,  (which  was  law  even  while  all  other  proceedings  were  in  Latin,) 
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that  he  may  fully  understand  his  charge.  After  which  it  is  to  be  demanded 
of  him  whether  he  be  guilty  of  the  crime  whereof  he  stands  indicted,  or 
not  guilty.  By  the  old  common  law  the  accessory  could  not  be  arraigned 
till  the  principal  was  attainted,  unless  he  chose  it :  for  he  might  waive  the 
benefit  of  the  law ;  and  therefore  principal  and  accessory  might,  and  may 
still,  be  arraigned,  and  plead,  and  also  be  tried  together.  But  otherwise, 
if  the  principal  had  never  been  indicted  at  all,  and  stood  mute,  had  chal- 
lenged above  thirty-five  jurors  peremptorily,  had  claimed  the  benefit  of 
clergy,  had  obtained  a  pardon,*  or  had  died  before  attainder,  the  acces- 
sory in  any  of  these  cases  could  not  be  arraigned ;  for  non  constitit  whether 
any  felony  was  committed  or  no,  till  the  principal  was  attainted ;  and  it 
might  so  happen  that  the  accessory  should  be  convicted  one  day  and  the 
principal  acquitted  the  next,  which  would  be  absurd.  However,  this 
absurdity  could  only  happen  where  it  was  possible  that  a  trial  of  the 
principal  might  be  had  subsequent  to  that  of  the  accessory ;  and  therefore 
the  law  still  continues  that  the  accessory  shall  not  be  tried  so  long  as  the 
principal  remains  liable  to  be  tried  hereafter.  But,  by  statute  1  Anne,  c. 
9,  if  the  principal  be  once  convicted,  and  before  attainder  (that  is,  before 
he  receives  judgment  of  death  or  outlawry)  he  is  delivered  by  pardon,  the 
benefit  of  clergy,  or  otherwise ;  or  if  the  principal  stands  mute,  or  chal- 
lenges peremptorily  above  the  legal  number  of  jurors,  so  as  never  to  be 
convicted  at  all ;  in  any  of  these  cases  in  which  no  subsequent  trial  can  be 
had  of  the  principal,  the  accessory  may  be  proceeded  against  as  if  the 
principal  felon  had  been  attainted ;  for  there  is  no  danger  of  future  con- 
tradiction. And  upon  the  trial  of  the  accessory,  as  well  after  as  before  the 
conviction  of  the  principal,  it  seems  to  be  the  better  opinion,  and  founded 
on  the  true  spirit  of  justice,  that  the  accessory  is  at  liberty  (if  he  can)  to 
controvert  the  guilt  of  his  supposed  principal,  and  to  prove  him  innocent 
of  the  charge,  as  well  in  point  of  fact  as  in  point  of  law. 

When  a  criminal  is  arraigned,  he  either  $tands  mute,  or  confesses  the 
fact;  which  circumstances  we  may  call  incidents  to  the  arraignment;  or 
else  he  pleads  to  the  indictment,  which  is  to  be  considered  as  the  next 
stage  of  proceedings.  But,  first,  let  us  observe  these  incidents  to  the 
arraignment, — of  standing  mute  or  confession. 

STANDING  MUTK. 

I.  Regularly,  a  prisoner  is  said  to  stand  mute  when,  being  arraigned 
for  treason  or  felony,  he  either,  1,  Makes  no  answer  at  all ;  or,  2,  Answers 
foreign  to  the  purpose,  or  with  such  matter  as  is  not  allowable ;  and  will 
not  answer  otherwise ;  or,  3,  Upon  having  pleaded  not  guilty  refuses  to 
put  himself  upon  the  country.  If  he  says  nothing,  the  court  ought,  ex 
officio,  to  impanel  a  jury  to  inquire  whether  he  stands  obstinately  mute, 
or  whether  he  be  dumb  ex  visitatione  Dei.  If  the  latter  appears  to  be  the 
case,  the  judges  of  the  court  (who  are  to  be  of  counsel  for  the  prisoner,  and 
to  see  that  he  hath  law  and  justice)  shall  proceed  to  the  trial,  and  examine 
all  points  as  if  he  had  pleaded  not  guilty.    But  whether  judgment  of 
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death  can  be  given  against  stieli  a  prisoner  who  hath  never  pleaded,  and 
can  s^y  nothing  in  arrest  of  judgment,  is  a  point  yet  nndetermined. 

If  he  be  found  to  be  obstinately  mute,  (which  a  prisoner  hath  been 
held  to  be  that  hath  cut  out  his  own  tongue,)  then,  if  it  be  on  an  indict- 
ment of  high  treason,  it  hath  long  been  clearly  settled  that  standing  mute 
is  an  equivalent  to  a  conviction,  and  he  shall  receive  the  same  judgment 
and  execution.  And  as  in  this  the  highest  crime,  so  also  in  the  lowest 
species  of  felony,  viz.,  in  petit  larceny,  and  in  all  misdemeanours,  standing 
mute  hath  always  been  equivalent  to  conviction.  But  upon  appeals  or 
indictments  for  other  felonies,  or  petit  treason,  the  prisoner  was  not,  by 
the  antient  law,  looked  upon  as  convicted  so  as  to  receive  judgment  for 
the  felony ;  but  should  for  his  obstinacy  have  received  the  terrible  sen- 
tence of  penance,  or  peine  (which,  as  will  appear  presently,  was  probably 
nothing  more  than  a  corrupted  abbreviation  of  prisone)  forte  de  dure. 

The  English  judgment  of  penance  for  standing  mute  was  as  follows: 
that  the  prisoner  be  remanded  to  the  prison  from  whence  he  came,  and 
put  into  a  low,  dark  chamber,  and  there  be  laid  on  his  back  on  the  bare 
floor,  naked,  unless  where  decency  forbids ;  that  there  be  placed  upon  his 
body  as  great  a  weight  of  iron  as  he  could  bear,  and  more ;  that  he  have 
no  sustenance,  save  only,  on  the  first  day,  three  morsels  of  the  worst 
bread ;  and,  on  the  second  day,  three  draughts  of  standing  water,  that 
should  be  nearest  to  the  prison-door ;  and  in  this  situation  this  should  be 
alternately  his  daily  diet  till  he  died,  or  (as  antiently  the  judgment  ran) 
till  he  answered. 

The  law  was,  that  by  standing  mute  and  suffering  this  heavy  penance 
the  judgment,  and  of  course  the  corruption  of  the  blood  and  escheat  of  the 
lands,  were  saved  in  felony  and  petit  treason,  though  not  the  forieiture  of 
the  goods:  and  therefore  this  lingering  punishment  was  probably  intro- 
duced, in  order  to  extort  a  plea;  without  which  it  was  held  that  no  judg- 
ment of  death  could  be  given,  and  so  the  lord  lost  his  escheat.  But  in 
high  treason,  as  standing  mute  is  equivalent  to  a  conviction,  the  same 
judgment,  the  same  corruption  of  blood,  and  the  same  forfeitures  always 
attended  it  as  in  other  cases  of  conviction.  And  very  lately,  to  the  honour 
of  our  laws,  it  hath  been  enacted;  by  statute  12  Geo.  III.  c.  20,  that  every 
person  who  being  arraigned  for  felony  and  piracy  shall  stand  mut«  or  not 
answer  directly  to  the  offence  shall  be  convicted  of  the  same,  and  the 
same  judgment  and  execution  (with  all  their  consequences  in  every 
respect)  shall  be  thereupon  awarded  as  if  the  person  had  been  convicted 
by  verdict  or  confession  of  the  crime.  And  thus  much  for  the  demeanour 
of  a  prisoner  upon  his  arraignment  by  standing  mute ;  which  now  in  all 
cases,  amounts  to  a  constructive  confession. 

COKFE8810N  OF  THE  INDICTMENT. 

II.  The  other  incident  to  arraignments,  exclusive  of  the  plea,  is  the 
prisoner's  actual  confession  of  the  indictment.  Upon  a  simple  and  plain 
(^fession,  the  court  hath  nothing  to  do  but  to  award  judgment;  but  it  ii 
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usually  very  backward  in  receiving  and  recording  such  confession,  out  of 
tenderness  to  the  life  of  the  subject ;  and  will  generally  advise  the  prisoner 
to  retract  it  and  plead  to  the  indictment. 

It  hath  also  been  usual  for  the  justice  of  the  peace,  by  whom  any 
persons  charged  with  felony  are  committed  to  goal,  to  admit  some  one  of 
their  accomplices  to  become  a  witness  (or,  as  it  is  generally  termed,  king's 
evidence)  against  his  fellows;  upon  an  implied  confidence,  which  the 
judges  of  goal-delivery  have  usually  countenanced  and  adopted,  that  if 
such  accomplices  makes  a  full  and  complete  discovery  of  that  and  of  all 
other  felonies  to  wliich  he  is  examined  by  the  magistrate,  and  afterwards 
gives  his  evidence  without  prevarication  or  fraud,  he  shall  not  himself  be 
prosecuted  for  that  or  any  other  previous  offence  of  the  same  degree. 
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We  are  now  to  consider  the  plea  of  the  prisoner,  or  defensive  matter 
alleged  by  him  on  his  arraignment,  if  he  does  not  confess  or  stand  mute. 
This  is  either,  1,  A  plea  to  the  jurisdiction;  2,  A  demurrer;  3,  A  plea  in 
abatement ;  4,  A  special  plea  in  bar ;  or  5,  The  general  issue. 

PLEA  TO  JVB18DICT10N. 

I.  A  plea  to  the  jurisdiction  is  where  an  indictment  is  taken  before  a 
court  that  has  no  cognizance  of  the  offence ;  as  if  a  man  be  indicted  for  a 
rape  at*the  sheriff's  tourn,  or  for  treason  at  the  quarter  sessions:  in  these 
or  similar  cases,  he  may  except  to  the  jurisdiction  of  the  court,  without 
answering  at  all  to  the  crime  alleged. 

DEHUBBKB  TO  INDICTHEKT. 

II.  A  demurrer  to  the  indictment.  This  is  incident  to  criminal  cases 
as  well  as  civil  when  the  fact  alleged  is  allowed  to  be  true,  but  the  pris- 
oner joins  issue  upon  some  point  of  law  in  the  indictment,  by  w^hich  he 
insists  that  the  fact,  as  stated,  is  not  felony,  treason,  or  whatever  the  crime 
is  alleged  to  be.  Thus,  for  instance,  if  a  man  were  indicted  Iqt  feloniously 
stealing  a  greyhound  which  is  an  animal  in  which  no  valuable  property 
can  be  had,  and  therefore  it  is  no  felony,  but  only  civil  trespass,  to  steal 
it :  in  this  case  the  party  indicted  may  demur  to  the  indictment ;  denying 
it  to  be  felony,  though  he  confesses  the  act  of  taking  it. 

PLEA  IN  ABATEMENT. 

III.  A"  plea  in  abatement  is  principally  for  a  misnomer ,  a  wrong  name, 
or  false  addition  to  the  prisoner.  And  if  either  fact  is  found  by  a  jury, 
then  the  indictment  shall  be  abated,  as  writs  or  declarations  may  beffiin 
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civil  actions y  of  which  we  spoke  at  large  in  the  preceding  book.  But  in 
the  end  there  is  little  advantage  accruing  to  the  prisoner  by  means  of 
these  dilatory  pleas ;  because  if  the  exception  be  allowed,  a  new  bill  of 
indictment  may  be  framed,  according  to  what  the  priscmer  in  his  plea 
avers  to  be  his  true  name  and  addition.  Eor  it  is  a  rule  upon  all  pleas  in 
abatement  that  he  who  takes  advantage  of  a  flaw  must  at  the  same  time 
show  how  it  may  be  amended.  Let  us,  therefore,  next  consider  a  more 
substantial  kind  of  plea,  viz. : 

gPKCUIi  PLEA  IN  BAR. 

IV.  Special  pleas  in  bar;  w^hich  go  to  the  merits  of  the  indictment, 
and  give  a  reason  why  the  prisoner  ouglit  not  to  answer  it  at  all,  nor  put 
himself  upon  his  trial  for  the  crime  alleged.  These  are  of  four  kinds :  a 
former  acquittal,  a  former  conviction,  a  former  attainder,  or  a  pardon. 
There  are  many  other  pleas  which  may  be  pleaded  in  bar  of  an  appeal ; 
but  these  are  applicable  to  both  appeals  and  indictments. 

PLEA  OF  AUTREF0IT8  ACi^UIT. 

1.  First,  the  plea  of  autrefoits  acquit,  or  a  former  acquittal,  is  grounded^ 
on  this  universal  maxim  of  the  common  law  of  England,  that  no  man 
is  to  be  brought  into  jeopardy  of  his  life  more  than  once  for  the  same 
offence.  And  hence,  it  is  allowed  as  a  consequence,  that  when  a  man  is 
once  fairly  found  not  guilty  upon  any  indictment  or  other  prosecution, 
before  any  court  having  competent  jurisdiction  of  the  offence,  he  may 
plead  such  acquittal  in  bar  of  any  subsequent  accusation  for  the  same 
crime. 

PLEA  OF  AUTEEF0IT8  CONTKT. 

2.  Secondly,  the  plea  of  autrefoitB  convict,  or  a  former  conviction  for 
the  same  identical  crime,  though  no  judgment  was  ever  given,  or  perhaps 
will  be,  (being  suspended  by  the  benefit  of  clergy  or  other  causes),  is  a 
good  plea  in  bar  to  an  indictment.  And  this  depends  upon  the  same  prin- 
ciple as  the  former,  that  no  man  ought  to  be  twice  brought  in  danger  of 
his  life  for  one  and  the  same  crime.  Hereupon  it  has  been  held  that  a 
conviction  of  manslaughter,  on  an  appeal  or  an  indictment,  is  a  bar  even 
in  another  appeal,  and  much  more  in  an  indictment  of  murder;  for  the 
fact  prosecuted  is  the  same  in  both,  though  the  offences  differ  in  colour^ 
ing  and  in  degree. 

PLEA  OF  AUTBEF01T8  ATTAINT. 

3.  Thirdly,  the  plea  of  autrefoits  attaint,  or  a  former  attainder,  which 
is  a  good  plea  in  bar,  whether  it  be  for  the  same  or  anj'  other  felony.  For 
wherever  a  man  is  attainted  of  felony  by  judgment  of  death,  either  apon 
a  verdict  or  confession,  by  outlawry,  or  heretofore  by  abjuration,  and 
whether  upon  an  appeal  or  an  indictment,  he  may  plead  such  attainder  in 
bar  to  any  subsequent  indictment,  or  appeal  for  the  same  or  for  any  other 
felony. 
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PLKA  OF  PABDON. 

4.  Lastly,  a  pardon  may  be  pleaded  in  bar;  as  at  once  destroy- 
ing the  end  and  purpose  of  the  indictment  by  remitting  that  punishment 
whicli  the  prosecution  is  calculated  to  inflict. 

PLKA  OP  NOT  eUlLTT. 

5.  The  general  issue,  or  plea  of  not  guilty,  upon  which  plea  alone  the 
prisoner  can  receive  his  final  judgment  of  death.  In  rase  of  an  indict- 
ment of  felony  or  treason,  there  can  be  no  special  justification  put  in  by 
way  of  plea.  As,  on  an  indictment  for  murder,  a  man  cannot  plead  that  it 
was  in  his  own  defense  against  a  robber  on  the  highway,  or  a  burglar; 
but  he  must  plead  the  general  issue,  not  guilty,  and  give  this  special  mat- 
ter in  evidence.  For  (besides  that  these  pleas  do  in  effect  amount  to  the 
general  issue,  since,  if  true,  the  prisoner  is  most  clearly  not  guilty)  as  the 
facts  in  treason  are  laid  to  be  done  proditore  et  contra  ligeantisc  suie  deb- 
itunif  and  in  felony,  that  the  killing  was  done  felonice;  these  charges 
of  a  traitorious  or  felonious  intent  are  the  points  and  very  gist  of  the  indict- 
ment, and  must  be  answered,  directly  by  the  general  negative,  not  guilty : 
and  the  jury  upon  the  evidence  will  take  notice  of  any  defensive  matter- 
and  give  their  verdict  accordingly,  as  effectually  as  if  it  were,  or  could  be, 
specially  pleaded.  So  that  this  is,  upon  all  accounts,  the  most  advan- 
tageous plea  for  the  prisoner. 

When  the  prisoner  has  thus  pleaded  not  guilty,  non  culpabilis,  or  nient 
culpable,  which  was  formerly  used  to  be  abbreviated  upon  the  minutes 
thus,  **non  (or  nient)  cul.,**  the  clerk  of  the  assize,  or  clerk  of  the 
arraigns,  on  behalf  of  the  crown,  replies  that  the  prisoner  is  guilty,  and 
that  he  is  ready  to  prove  him  so.  This  is  done  by  two  monosyllables,  in 
the  same  spirit  of  abbreviation,  **cu/.  prit,*' which  signifies  first,  that 
tl*e  prisoner  is  guilty,  {cul.  culpable,  or  culpabilis)  and  then  that  the  king 
is  ready  to  prove  him  so,  prit  prxsto  sum.  or  paratus  verificare.  This  is 
therefore  a  replication  on  behalf  of  the  king  viva  voce  at  the  bar ;  which  was 
formerly  the  course  in  all  pleadings,  as  w«ll  in  civil  as  in  criminal  causes. 
And  that  was  done  in  tlie  concisest  manner;  for  when  the  pleader  intended 
to  demur  he  expressed  his  demurrer  in  a  single  word  **  judgment;'^  signi- 
fying that  he  demanded  judgment  whether  the  writ,  declaration,  plea, 
etc.,  either  in  form  or  matter,  were  sufficiently  good  in  law:  and  if  he 
meant  to  rest  on  the  truth  of  the  facts  pleaded,  he  expressed  that  also  in 
a  single  syllable,  **prit;**  signifying  that  he  was  ready  to  prove  his  asser- 
tions :  as  may  be  observed  from  the  year-books  and  other  antient  reposi- 
tories of  law.  By  this  replication  the  king  and  the  prisoner  are  therefore 
at  issue. 

The  joining  of  issue,  which,  though  now  usually  entered  on  the  record, 
is  not  otherwise  joined  in  any  part  of  the  proceedings,  seems  to  be  clearly 
the  meaning  of  this  obscure  expression,  which  has  puzzled  our  most 
ingenious  etymologists,  and  is  commonly  understood  as  if  the  clerk  of  the 
arraigns,  immediately  on  plea  pleaded,  had  fixed  an  opprobrious  name  on 
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the  prisoner  by  asking  him,  "  culpriiy  how  wilt  thou  be  tried?"  For  im- 
mediately upon  issue  joined  it  is  inquired  of  the  prisoner  by  what  trial  he 
will  make  his  innocence  appear.  This  form  has  at  present  reference  to 
appeals  and  approvements  only  wherein  the  appellee  has  his  choice  either 
to  try  the  accusation  by  battle  or  by  jury. 

Upon  indictments,  since  the  abolition  of  ordeal,  there  can  be  no  other 
trial  but  by  jury,  per  pais  or  by  the  country :  and  therefore,  if  the  pris- 
oner refuses  to  put  himself  upon  the  inquest  in  the  usual  form,  that  is,  to 
answer  that  he  will  be  tried  by  God  and  the  country,  if  a  commoner,  and 
if  a  peer,  by  God  and  hie  peers;  the  indictment\  if  in  treason,  is  taken 
pro  confesso;  and  the  prisoner  in  cases  of  felony,  is  adjudged  Jto  stand 
mute,  and  if  he  perseveres  in  his  obstinacy  shall  now  be  convicted  of  the 
felony. 

When  the  prisoner  has  thus  put  himself  upon  his  trial,  the  clerk 
answers,  in  the  humane  language  of  the  law,  which  always  hopes  that  the 
party's  innocence,  rather  than  his  guilt  may  appear  ''God  send  thee  a  good 
deliverance."  And  then  they  proceed  as  soon  as  conveniently  may  be  to 
the  trial ;  the  manner  of  which  will  be  considered  at  large  in  the  next 
chapter. 


CHAPTER  XXVn. 

OF  TRIAL  AND  CONVICTION. 


< 


The  author  names  and  describei)  as  the  four  first  methods  of  trial :  1.  Ordeitl. 
2.  Morsel  of  execration.  8.  Battel.  4.  By  the  Peers  of  Great  Britain  In  the  Court  of 
Parliament  or  the  Court  of  the  Lord  High  Steward. 

TRIAL  B¥  JUBT. 

V.    The  trial  by  jury  or  the  country,  per  patriam,  is  also,  thaLtrial  by 
the  peers  of  every  Englishman,  which,  as  the  grand  biAwji^  oltf isjiihj^K 
ties,  is  secured  to  him  by  the  great  charter:     *'  itvtai^^J^Zr^        c^fat^ry  > 
"  X'eZ  impri«on€fur/'^M2'6>u1^t^a5ra2f^tt<)'^Zio  modo  deifruatur,  nmj 
judicium  parium  suorwUf'^^l  p^rJUgerii^rhty^  ^  "^^ 

.,c^'  When  a  prisoner  on  his  arraignment  hath  pleaded  not  guiUyy  and  for* 
\  > '  ^  his  trial  hath  put  himself  upon  the  country,  wfiich  country  the  jury  are, 
the  sheriff  of  the  county  must  return  a  panel  of  jurors,  liheros  et  legates 
homines  de  vicineto;  that  is,  freeholders,  without  just  exception,  and  of  the 
visne  or  neighborhood ;  which  is  interpreted  to  be  of  the  county  where  the 
fact  is  committed. 

In  case  of  high  treason,  whereby  corruption  of  blood  may  ensue,  (ex- 
cept treason  in  counterfeiting  the  king's  coin  or  seals,)  or  misprision  of 
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such  treason,  it  is  enacted,  by  statnte  7  W.  III.  c.  3,  first,  that  no  person 
shall  be  tried  for  any  such  treason,,  except  an  attempt  to  assassinate  the 
king,  unless  the  indictment  be  found  witliin  three  years  after  the  oflTence 
committed ;  next,  that  the  prisoner  shall  have  a  copy  of  the  in<lictment, 
(which  includes  the  caption,)  but  not  the  nances  of  the  witnesses,  five 
days  at  least  l)efore  the  trial ;  that  is,  upon  the  true  construction  of  the 
act,  before  his  arraignment,  for  then  is  the  time  to  tiike  luiy  exceptions 
thereto  by  way  of  plea  or  demurrer;  thirdly,  that  he  shall  also  have  a 
copy  of  the  panel  of  jurors  two  days  before  his  trial ;  and,  lastly,  that  he 
shall  have  the  same  compulsive  process  to  bring  in  his  witnesses  for  him 
as  was  usual  to  compel  their  appearance  against  him.  And  by  statute  7 
Anne,  c.  21,  (which  did  not  take  place  till  after  the  decease  of  the  late  pre- 
tender,) all  persons  indicted  for  high  treason  or  misprision  thereof  shall 
have  not  only  a  copy  of  the  indictment,  but  a  list  of  all  the  witnesses  to  be 
produced,  and  of  the  jurors  impanelled,  with  their  professions  and  places 
of  abode,  delivered  to  him  ten  days  before  the  trial,  and  in  the  presence  of 
two  witnesses,  the  better  to  prepare  him  to  make  his  challenges  and  de- 
fence. But  this  last  act,  so  far  as  it  affected  indictments  for  the  inferior 
speciesTof  high  treason,  respecting  the  coin  and  the  royal  seals,  is  repeal- 
ed by  the  statute  6  Geo.  III.  c.  53,  else  it  had  been  impossible  to  have 
tried  those  offences  in  the  same  circuit  in  which  they  are  indicted :  for  ten 
clear  days  between  the  finding  and  the  trial  of  the  indictment  will  exceed 
the  time  usually  allotted  for  any  session  of  oyer  and  tenainer.  And  no 
person  indicted  for  felony  is,  or  (as  the  law  stands)  ever  can  be,  entitled 
to  such  copies  before  the  time  of  his  trial. 

When  the  trial  is  called  on,  the  jurors  are  fo  be  sworn,  as  they  appear, 
to  the  number  of  twelve,  unless  they  are  challenged  by  the  party. 

CHALLK1C0E8. 

Challenges  may  here  be  made,  either  on  the  part  of  the  king,  or  on 
that  of  the  prisoner,  and  either  to  the  whole  array,  or  to  the  separate  polls, 
for  the  very  same  reasons  that  they  may  be  made  in  civil  causes.  Chal- 
lenges for  causCf  may  be  without  stint  in  both  criminal  and  civil  trials. 
But  in  criminal  cases,  or  at  least  in  capital  ones,  there  is,  infaroremvitte, 
allowed  to  the  prisoner  an  arbitrary  and  capricious  species  of  challenge  to 
a  certain  nuutber  of  jurors,  without  showing  any  cause  at  all,  which  is 
called  &  peremptory  challenge. 

This  privilege  of  peremptory  challenges,  though  granted  to  the  pris- 
oner, is  denied  to  the  king  by  the  statute  33  Edw.  I.  st.  4,  which  enacts 
that  the  king  shall  challenge  no  jurors  without  assigning  a  cause  certain, 
to  be  tried  and  approved  by  the  court.  However,  it  is  held  that  the  king 
need  not  assign  his  cause  of  cliallenge  till  all  the  panel  is  gone  through, 
and  unless  there  cannot  be  a  full  jury  without  the  person  so  challenged ; 
and  then,  ami  not  sooner,  the  king's  counsel  must  show  the  cause,  other- 
wise the  juror  shall  be  sworn. 

The  peremptory  challenges  of  the  prisoner  must,  however,  have  some 
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reasonalde  boundary ;  otherwise  he  might  never  be  tried.  This  reason- 
able boundary  is  settled  by  the  common  law  to  be  the  number  of  thirty- 
five  ;  that  is,  one  under  the  number  of  three  full  juries.  For  the  law 
judges  that  five-and-thirty  are  fully  sufficient  to  allow  the  most  timorous 
man  to  challenge  through  mere  caprice ;  and  that  he  who  peremptorily 
challenges  a  greater  number,  or  three  full  juries,  has  no  intention  to  be 
tried  at  all.  And  therefore  it  dealt  with  one  who  peremptorily  challenges 
above  thirty-five,  and  will  not  retract  his  challenge,  as  with  one  who 
stands  mute  or  refuses  his  trial,  by  sentencing  him  to  the  peine  forte  et 
dure  in  felony,  and  by  attainting  him  in  treason.  And  so  the  law  stands 
at  this  day  with  regard  to  treason  of  any  kind. 

But  by  statute  22  Hen.  VIII.  c.  14,  (which,  with  regard  to  felonies, 
stands  unrepealed  by  statute  1  and  2  Ph.  and  M.  c.  10,)  by  this  statue,  I 
say,  no  person  arraigned  for  felony  can  be  admitted  to  make  any  more 
than  twenty  peremptory  challenges.  But  how  if  the  prisoner  will  per- 
emptorily challenge  twenty-one?  what  shall  be  done?  The  old  opinion 
was,  that  judgment  of  peine  forte  et  dure  should  be  given,  as  where  he 
challenged  thirty-six  at  the  common  law ;  but  the  better  opinion  seems  to 
be  that  such  challenge  shall  only  be  disregarded  and  overruled. 

If,  by  reason  of  challenges  or  the  default  of  the  jurors,  a  sufficient 
number  cannot  be  had  of  the  original  panel,  a  tales  may  be  awarded  as  in 
civil  causes,  till  the  number  of  twelve  is  sworn,  **  well  and  truly  to  try, 
and  true  deliverance  make,  between  our  sovereign  lord  the  king  and  the 
prisoner  whom  they  have  in  charge ;  and  a  true  verdict  to  give  according 
to  their  evidence." 

When  the  jury  is  sworh,  if  it  be  a  cause  of  any  consequence,  the  in- 
dictment is  usually  opened,  and  the  evidence  marshalled,  examined  and 
enforced,  by  the  counsel  for  tlie  crown  or  prosecution.  But  it  is  a  settled 
rule  at  common  law  that  no  counsel  shall  be  allowed  a  prisoner  upon  his 
trial,  upon  the  general  issue  in  any  capital  crime,  unless  some  point  of 
law  shall  arise  proper  to  be  debated.  A  rule  which  (however  it  may  be 
palliated  under  cover  of  that  noble  declaration  of  the  law,  when  rightly 
understood,  that  the  judge  shall  be  counsel  for  the  prisoner;  that  is,  shall 
see  that  the  proceedings  against  him  are  legal  and  strictly  regular)  seems 
to  be  not  at  all  of  a  piece  with  the  rest  of  the  humane  treatment  of  prison- 
ers by  the  English  law.  For  upon  what  face  of  reason  can  that  assist- 
ance be  denied  to  save  the  life  of  a  man  which  yet  is  allowed  him  in  pros- 
ecutions for  every  petty  trespass  ?  Nor  indeed  is  it,  strictly  speaking,  a 
part  of  our  antieut  law  ;  for  the  Mirror,  having  observed  the  necessity  of 
counsel  in  civil  suits,  *'  who  know  how  to  forward  and  defend  the  cause, 
by  the  rules  of  law  and  customs  of  the  realm,''  immediately  afterwards 
subjoins,  '*  and  more  necessary  are  they  for  defence  upon  indictments  ami 
appeals  of  felony  tlian  upon  otlier  veiiiel  causes.'*  And  the  judges  them- 
selves are  so  sensible  of  tliis  defet^t  that  they  never  scruple  to  allow  a 
prisoner  (counsel  to  instruct  liiui  what  (luestious  to  ask,  or  even  t-o  ask 
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questions  for  him,  with  respect  to  matters  of  fact;  for  as  to  matters  of  law 
arising;  on  the  trial,  they  are  entitled  to  the  assistance  of  counsel.  But, 
lest  this  indulgence  should  be  intercepted  by  superior  influence  in  the 
case  of  state-criminals,  the  legislature  has  directed,  by  statute  7  W.  III. 
c.  3,  that  persons  indicted  for  such  high  treason  as  works  a  corruption  of 
the  blood,  or  misprision  thereof,  (except  treason  in  counterfeiting  the 
king's  coin  or  seals,)  may  make  their  full  defence  by  counsel,  not  exceed- 
ing two,  to  be  named  by  the  prisoner  and  assigned  by  the  court  or  judge : 
and  the  same  indulgence,  by  statute  20  Geo.  II.  c.  30,  is  extended  to  par- 
liamentary impeachments  for  high  treason  which  was  excepted  in  the  for- 
mer act. 

'The  doctrine  of  evidence  upon  pleas  of  the  crown  is  in  most  respects 
the  same  as  that  upon  civil  actions.  There  are,  however,  a  few  leading 
points  wherein,  by  several  statutes  and  resolutions,  a  difference  is  made 
between  civil  and  criminal  evidence. 

First,  in  all  cases  of  high  treason,  petit  treason,  and  misprision  of 
treason,  by  statutes  1  Edw.  VI.  c.  12,  and  5  and  6  Edw.  VI.  c.  11,  two  law- 
ful witnesses  are  required  to  convict  a  prisoner;  unless  he  shall  willingly 
and  without  violence  confess  the  same.  By  statute  1  and  2  Ph.  and  M.  c. 
10,  a  further  exception  is  made  to  treasons  in  counterfeiting  the  king's 
seals  or  signatures,  and  treasons  concerning  coin  current  within  this  realm : 
and  more  particularly,  by  c.  11,  the  offences  of  importing  counterfeit  for- 
eign money  current  in  this  kingdom,  and  impairing,  counterfeiting,  or  forg- 
ing any  current  coin.  The  statutes  8  and  9  W.  III.  c.  25,  and  15  and  16  Geo. 
II  c.  28,  in  their  subsequent  extensions  of  this  species  of  treason,  do  also  pro- 
vide that  the  offenders  may  be  indicted,  arraigned,  tried,  convicted,  and 
attainted  by  the  like  evidence  and  in  such  manner  and  form  as  may  be 
had  and  used  against  offenders  for  counterfeiting  the  king's  money.  But, 
by  statute  7  VV.  III.  c.  3,  in  prosecutions  for  those  treasons  to  which  that 
act  extends,  the  same  rule  (of  requiring <v;o  witnesses)  is  again  enforced; 
w^ith  this  addition,  that  the  confession  of  the  prisoner,  which  shall  count- 
ervail the  necessity  of  sucli  proof,  must  be  in  open  court.  In  the  construc- 
tion of  which  act,  it  hath  been  holden  that  a  confession  of  the  prisoner 
taken  out  of  court,'  before  a  magistrate  or  person  having  competent 
authority  to  take  it,  an<l  proved  by  two  witnesses,  is  sufficient  to  convict 
liim  of  treason.  But  hasty,  unguarded  confessions,  made  to  persons  hav- 
ing no  such  authority,  ought  not  to  be  admitted  as  evidence  under  this 
statute.  And  indeed,  even  in  cases  of  felony  at  the  common  law,  they  are 
the  weakest  and  most  suspicious  of  all  testimony;  ever  liable  to  be 
obtained  by  artifice,  false  Itopes,  promises  of  favour,  or  menaces;  seldom 
remembered  accurately,  or  reported  a(!curately,  or  reported  with  due  pre- 
cision ;  and  incapable  in  tlieir  nature  of  being  disproved  by  other  negative 
evidence.  By  the  same  statute,  7  W.  III.,  it  is  declared  that  both  witnes- 
nes-ses  must  be  to  the  same  overt  act  of  treason,  or  one  to  one  overt  a<'t 
and  the  other  to  anotlier  overt  act,  of  tlie  same  si)ecie8  of  treason,  and  not 
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of  distinct  heads  or  kinds :  and  no  evidence  shall  be  admitted  to  prove  any 
overt  act  not  expressly  laid  in  the  indictment.  In  cases  of  indictments  for 
perjury  this  doctrine  is  better  founded;  and  there  our  law  adopts  it;  for 
one  witness  is  not  allowed  to  convict  a  man  for  perjury ;  because  tlien 
there  is  only  one  oath  against  another.  In  cases  of  treason  also  there  is 
the  accused's  oath  of  allegiance  to  counterpoise  the  information  of  a  single 
witness ;  and  that  may  perhaps  be  one  reason  wiiy  the  law  requires  a 
'double  testimony  to  convict  him ;  though  the  principal  reason  undoubtedly 
is  to  secure  the  subject  from  being  sacrificed  to  fictitious  conspiracies, 
which  have  been  the  engines  of  profligate  and  crafty  politicians  in  all  ages. 

Secondly,  though  from  the  reversal  of  Colonel  Sidney's  attainder  by 
act  of  parliament,  in  1689,  it  may  be  collected  that  the  mere  similitude 
of  hand- writing  in  two  papers  shown  to  a  jury,  without  other  concurrent 
testimony,  is  no  evidence  that  both  were  written  by  the  same  person; 
yet  undoubtedly  the  testimony  of  witnesses,  well  acquainted  with  the 
party's  hand,  that  they  believe  the  paper  in  question  to  have  been  written 
by  him,  is  evidence  to  be  left  to  a  jury. 

Thirdly,  by  statute  21  Jac.  I.  c.  27,  a  mother  of  a  bastard  child,  con- 
cealing its  death,  must  prove  by  one  witness  that  the  child  was  bom  dead ; 
otherwise  such  concealment  shall  be  evidence  of  her  having  murdered  it. 

Fourthly,  all  presumptive  evidence  of  felony  should  be  admitted  cau- 
tiously, for  the  law  holds  that  it  is  better  that  ten  guilty  persons  escape 
than  one  innocent  suffer.  And  Sir  Matthew  Hale  in  particular  lays  down 
two  rules  most  prudent  and  necessary  to  be  observed:  1,  Never  to  con- 
vict a  man  for  stealing  the  goods  of  a  person  unknown,  merely  because  he 
will  give  no  account  how  he  came  by  them,  unless  an  actual  felony  be 
proved  of  such  goods ;  and,  2,  Never  to  convict  any  person  of  murder  or 
manslaughter  till  at  least  the  body  be  found  dead ;  on  account  of  two  in- 
stances he  mentions  where  persons  were  executed  for  the  murder  of  others 
who  were  then  alive  but  missing. 

Lastly  it  was  an  antient  and  commonly-received  practice  (derived 
from  the  civil  law,  and  which  also  to  this  day  obtains  in  the  kingdom  of 
France)  that  as  counsel  was  not  allowed  to  any  prisoner  accused  of  a  capi- 
tal crime,  so  neither  should  he  be  suffered  to  exculpate  himself  by  the 
testimony  of  any  witnesses.  At  length,  by  statute  7  W.  III.  c.  3,  the  same 
measure  of  justice  was  established  throughout  -all  the  realm  in  cases  of 
treason  within  the  act;  and  it  was  afterwards  declared,  by  statute  1  Anne, 
s.  2,  c.  9,  that  in  all  cases  of  treason  and  felony  all  witnesses  for  the  pris- 
oner should  be  examined  upon  onth,  in  like  manner  as  the  witnesses 
against  him. 

When  the  evidence  on  both  sides  is  closed,  and  indeed  when  any 
evidence  hath  been  given,  the  jury  cannot  be  discharged  (unless  incase  of 
evident  necessity)  till  tliey  have  given  in  their  verdict:  but  are  to  con- 
sider of  it,  and  deliver  it  in,  with  the  same  forms  as  upon  civil  causes; 
tinly  they  cannot,  in  a  criminal  caso  which  touches  life  or  member,  give 
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a  prhy  verdict.  But  the  judges  may  adjourn  while  the  jury  are  with- 
drawn to  confer,  and  return  to  receive  the  verdict  in  open  court.  And 
such  public  or  open  verdict  may  be  either  general,  guilty ,  or  not  guilty ;  or 
special  <  setting  forth  all  the  circumstances  of  the  case  and  praying  the 
judgment  of  the  court,  whether,  for  instance,  on  the  facts  stated,  it  be 
murder,  manslaughter,  or  no  crime  at  all.  This  is  where  they  doubt  the 
matter  of  law,  and  therefore  cJioose  to  leave  it  to  the  determination  of  the 
court ;  though  they  have  an  unquestionable  right  of  determining  upon  all 
the  circumstances  and  finding  a  general  verdict,  if  they  think  proper  so  to 
hazard  a  breach  of  their  oaths :  and  if  their  verdict  be  notoriously  wrong 
they  may  be  punished  and  the  verdict  set  aside  by  attaint  at  the  suit  of 
the  king,  but  not  at  the  suit  of  the  prisoner.  But  the  practice  hereto- 
fore in  use  of  fining,  imprisoning,  or  otherwise  punishing  jurors  merely  at 
the  discretion  of  the  eourt,  for  finding  their  verdict  contrary  to  the  direc- 
tion of  the  judge,  was  arbitrary,  unconstitutional,  and  illegal.  Yet  in 
many  instances  where  contrary  to  evidence,  the  jury  have  found  the  pris- 
oner guilty,  their  verdict  hath  been  mercifully  set  aside  and  a  new  trial 
granted  by  the  court  of  king's  bench :  for  in  such  case,  as  hath  been  said, 
it  cannot  be  set  right  by  attaint.  But  there  hath  yet  been  no  instance  of 
granting  a  new  trial  where  the  prisoner  was  acquitted  upon  the  first. 

If  the  jury  therefore  find  the  prisoner  not  guilty,  he  is  then  forever 
quit  and  discharged  of  the  accusation,  except  he  be  appealed  of  felony 
within  the  time  limited  by  law.  And  upon  such  his  acquittal,  or  discharge 
for  want  of  prosecution,  he  shall  be  immediately  set  at  large  without  pay- 
ment of  any  fee  to  the  gaoler.  But  if  the  jury  find  him  guilty,  he  is  then 
said  to  be  convicted  of  the  crime  whereof  he  stands  indicted ;  which  con- 
viction may  accrue  two  ways, — either  by  his  confessing  the  ofience  and 
pleading  guilty,  or  by  his  being  found  so  by  the  verdict  of  his  country. 

When  the  offender  is  thus  convicted,  there  are  two  collateral  circum- 
stances that  immediatey  arise.  1,  On  a  conviction  (or  even  upon  an 
acquittal  where  there  was  a  reasonable  ground  to  prosecute,  and  in  fact 
a  bona  fide  prosecution)  foV  any  grand  or  petit  larceny  or  other  felony, 
the  reasonable  expenses  of  prosecution,  and  also,  if  the  prosecutor  be 
poor,  a  compensation  for  his  trouble  and  loss  of  time  are,  by  statutes 
25  Geo.  II.  c.  36  and  18  Geo.  Ill  c.  19,  to  be  allowed  him  out  of 
the  county  stock,  if  he  petitions  the  judge  for  that  purpose;  and  by 
statute  27  Geo.  II.  c.  3,  explained  by  the  same  statute,  (18  Geo.  III.  c.  19), 
all  persons  appearing  upon  recognizance  or  subpcena  to  give  evidence, 
whether  any  indictment  be  preferred  or  no,  and  as  well  without  conviction 
as  with  it,  are  entitled  to  be  paid  their  charges,  with  a  further  allowance 
(if  poor)  for  their  trouble  and  loss  of  time.  2,  On  a  conviction  of  larceny 
in  particular,  the  prosecutor  sluill  have  restitution  of  his  goods,  by  virtue 
of  the  statute  21  Hen.  VII.  c.  11.  For  by  the  common  law  there  was  no  resti- 
tution of  goods  upon  an  indictment,  because  it  is  at  the  suit  of  the  king  only ; 
and  therefore  the  party  was  enforced  to  bring  an  appeal  of  robbery,  in  order 
32 
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to  have  his  goods  again.  But,  it  being  considered  that  the  party  prosecu- 
ting the  offender  by  indictment  deserves  to  the  full  as  niuch  encourage- 
ment as  he  who  prosecutes  by  appeal,  this  statute  was  made,  which  enacts 
that  if  aAy  person  be  convicted  of  larceny  by  the  evidence  of  the  party 
robbed,  he  shall  have  full  restitution  of  his  money,  goods  and  chattels,  or 
the  value  of  them  out  of  the  offender's  g<x)d8,  if  he  has  any,  by  a  writ  to 
be  granted  by  the  justices.  And,  tlie  construction  of  this  act  having  been 
in  great  measure  conformable  to  the  law  of  appeals,  it  lias  therefore  in 
practice  superceded  the  use  of  appeals  in  larceny.  For  instance;  as 
formerly  upon  appeals,  so  now  upon  indictments  of  larceny,  this  writ  of 
restitution  shall  reach  the  goods  so  stolen,  notwithstanding  the  property 
of  them  is  endeavoured  to  be  altered  by  sale  in  market-overt.  And  though 
this  may  seem  somewhat  hard  upon  the  buyer,  yet  the  rule  of  law  is  that 
**  spoliatus  dehetf  ante  omniaf  restituiy^*  especially  when  he  has  used  all  the 
diligence  in  his  power  to  convict  the  felon.  And,  since  the  case  is  reduced 
to  this  hard  necessity,  that  either  the  owner  or  the  buyer  must  suffer,  the 
law  prefers  the  right  of  the  owner,  who  has  done  a  meritorious  act  by 
pursuing  a  felon  to  condign  punishment,  to  the  right  of  the  buyer,  whose 
merit  is  only  negative,  that  he  has  been  guilty  of  no  unfair  transaction. 
And  it  is  now  usual  for  the  court,  upon  the  conviction  of  a  felon,  to  order, 
without  any  writ,  immediate  restitution  of  such  goods  as  are  brought  into 
court  to  be  made  to  the  several  prosecutors.  Or,  else,  secondly,  without 
such  writ  of  restitution,  the  party  may  peaceably  retake  his  goods,  wher- 
ever he  happens  to  find  them,  unless  a  new  property  be  fairly  acquired 
therein.  Or,  lastly,  if  the  felon  be  convicted  and  pardoned,  or  be  allowed 
his  clergy,  the  party  robbed  may  bring  his  action  of  trover  against  him 
for  his  goods  and  recover  a  satisfaction  in  damages.  But  such  action  lies 
not  before  prosecution,  for  so  felonies  would  be  made  up  and  healed;  and 
also  recaption  is  unlawful,  if  it  be  done  with  intention  to  smother  or  com- 
pound the  larceny,  it  then  becoming  the  heinous  ofience  of  theft-bote,  as 
was  mentioned  in  a  former  chapter. 
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ThiHchupter  Is  omitted  r8  Benefit  of  Clergy  isobselete.  It  was  abolished  in 
Kngland  by  statute  7  and  8  Geo.  IV.  ch  23.  It  was  a  privilege  in  the  nature  of  an  ex- 
emption from  capital  punishment,  antiently  allowed  in  England  to  crlminaJs  in 
holy  orders,  afterwards  extended  to  the  laity,  as  a  mode  of  mitigating  the  severity  of 
the  penal  law.  It  was  probably  never  allowed  in  cases  of  high  treason,  or  of  misde- 
meanor. 
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When,  upon  a  capital  charge,  the  jury  have  brought  in  their  ver- 
dict guilty,  in  the  presence  of  the  prisoner,  he  is,  either  immediately,  or 
at  a  convenient  time  soon  after,  asked  by  the  court  if  he  has  anything  to 
offer  why  judgment  should  not  be  awarded  against  him.  And  in  case  the 
defendant  be  found  guilty  of  a  misdemeanour,  (the  trial  of  which  may, 
and  does  usually,  happen  in  his  absence,  after  he  has  once  appeared,) 
a  capias  is  awarded  and  issued  to  bring  him  in  to  receive  his  judgment ; 
and  if  he  absconds,  he  may  be  prosecuted  even  to  outlawry.  But  when- 
ever he  appears  in  person,  upon  either  a  capital  or  inferior  conviction,  he 
may  at  this  period,  as  well  as  at  his  arraignment,  offer  any  exceptions  to 
the  indictment  in  arrest  or  stay  of  judgment;  as  for  want  of  sufficient  cer- 
tainty in  setting  forth  either  the  person,  the  time,  the  place,  or  the  offence. 
And  if  the  objections  be  valid,  the  whole  proceedings  shall  be  set  aside ; 
but  the  party  may  be  indicted  again.  And  we  may  take  notice,  l,^That 
none  of  the  statutes  of  jeofails,  for  amendment  of  errors,  extend  to  indict- 
ments or  proceedings  in  criminal  cases ;  and  therefore  a  defective  indict- 
ment is  not  aided  by  a  verdict,  as  defective  pleadings  in  civil  cases  are. 
2,  That  in  favour  of  life  great  strictness  has  at  all  times  been  observed  in 
every  point  of  an  indictment. 

A  pardon,  also,  as  has  been  before  said,  may  be  pleaded  in  arrest  of 
judgment,  and  it  has  the  same  advantage  when  pleaded  here  as  when 
pleaded  upon  arraignment,  viz. :  the  saving  the  attainder,  and  of  course 
the  corruption  of  blood ;  which  nothing  can  restore  but  parliament,  when 
a  pardon  is  not  pleaded  till  after  sentence. 

Praying  the  benefit  of  the  clergy  may  also  be  ranked  among  the  mo- 
tions in  arrest  of  judgment.  ^ 

If  all  these  resources  fail,  the  court  must  pronounce  that  judgment 
which  the  law  hath  annexed  to  the  crime,  and  which  hath  been  constantly 
mentioned,  together  with  the  crime  itself,  in  some  or  other  of  the  former 
chapters. 

ATTAINDKR. 

When  sentence  of  death,  the  most  terrible  and  liighest  judgment  in 
the  laws  of  England,  is  pronounced,  the  immediate  inseparable  conse- 
quence from  the  common  law  is  attainder.    For  when  it  is  now  clear  be- 
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yond  all  dispute  that  the  criminal  is  no  longer  fit  to  live  upon  the  earth, 
but  is  to  be  exterminated  as  a  monster  and  a  bane  to  human  society,  the 
law  sets  a  note  of  infamy  upon  him,  puts  him  out  of  its  protection,  and 
takes  no  further  care  of  him  than  barely  to  see  him  executed.  He  is  then 
called  attaint,  attinctu^j  stained  or  blackened.  He  is  no  longer  of  any 
credit  or  reputation,  he  cannot  be  a  witness  in  any  court;  neither  is  he 
capable  of  performing  the  functions  of  another  man ;  for,  by  an  anticipa- 
tion of  his  punishment,  he  is  already  dead  in  law.  This  is  SLiier  judgincni; 
for  there  is  a  great  difference  between  fi  man  convicted  and  attainted: 
thougli  they  are  frequently  through  inaccuracy  confounded  together. 
After  conviction  only  a  man  is  liable  to  none  of  these  disabilities;  for 
there  is  still  in  contemplation  of  law  a  possibility  of  his  innocene.  Some- 
thing may  be  offered  in  arrest  of  judgment ;  the  indictment  may  be  erro- 
neous, which  will  render  his  guilt  uncertain,  and  thereupon  the  present 
conviction  may  be  quashed ;  he  may  obtain  a  pardon,  or  be  allowed  the 
benefit  of  clergy ;  both  which  suppose  some  latent  sparks  of  merit  which 
plead  in  extenuation  of  his  fault.  But  when  judgment  is  once  pronounced, 
both  law  and  fact  conspire  to  prove  him  completely  guilty-;  and  there  is 
not  the  remotest  possibility  left  of  anything  to  be  said  in  his  favour. 
Upon  judgment,  therefore,  of  death,  and  not  before,  the  attainder  of  a 
crimal  commences ;  or  upon  such  circumstances  as  are  equivalent  to  judg- 
ment of  death ;  as  judgment  of  outlawry  on  a  capital  crime  pronounced 
for  absconding  or  fieeing  from  justice,  which  tacitly  confesses  the  guilt. 
And  therefore,  either  upon  judgment  of  outlawry,  or  of  death,  for  treason 
or  felonv,  a  man  shall  be  said  to  be  attainted. 

CONSEQUENCES  OF  ATTAINDER.    FOBFEITUBE. 

The  consequences  of  attainder  are  forfeiture  and  corruption  of  blood. 

1.  Forfeiture  is  two- fold, — of  real  and  personal  estates.  First,  as  to 
real  estates.  By  attainder  in  high  treason  a  man  forfeits  to  the  king  all 
his  lands  and  tenements  of  inheritance,  whether  fee-simple  or  fee-tail,  and 
all  his  rights  of  entry  on  lands  or  tenements  w^hich  he  had  at  the  time  of 
the  offence  committed,  or  at  any  time  afterwards,  to  be  forever  vested  in 
the  crown ;  and  also  the  profits  of  all  lands  and  tenements  which  he  had 
in  his  own  right  for  life  or  years,  so  long  as  such  interest  shall  subsist. 
This  forfeiture  relates  backwards  to  the  time  of  the  treason  committed,  so 
as  to  avoid  all  intermediate  sales  and  encumbrances,  but  not  those  before 
the  fact. 

In  petit  treason  and  felony,  the  offender  also  forfeits  all  his  chattel 
interests  absolutely,  and  the  profits  of  all  estates  of  freehold  during  life : 
and,  after  his  death  all  his  lands  and  tenements,  in  fee-simple  (but  not 
those  in  tail)  to  the  crown,  for  a  very  short  period  of  time ;  for  tlie  king  shall 
have  them  for  a  year  and  a  day,  and  may  commit  therein  what  waste  he 
pleases,  which  is  called  the  king's  year,  day  and  wafiie.  This  year,  <lay 
and  waste  are  now  usually  compounded  for,  but  otherwise  they  regularly 
belong  to  the  crown ;  ami  after  their  expiration,  the  land  would  have 
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naturally  descended  to  the  heir,  (as  in  gavelkind  tenure  it  still  does),  did 
not  its  foedal  quality  intercept  such'  descent  and  give  it  by  way  of  escheat 
to  the  lord.  These  forfeitures  for  felony  do  also  arise  only  upon  attainder ; 
and  therefore  a  felo  de  se  forfeits  no  land  of  inheritance  or  freehold,  for  he 
never  is  attainted  as  a  felon.  They  likewise  relate  back  to  the  time  of 
offence  committed,  as  well  as  forfeiture  for  treason,  so  as  to  avoid  all  inter- 
mediate charges  and  conveyances.  This  may  be  hard  upon  such  as  have 
unwarily  engaged  with  the  Offender :  but  the  cruelty  and  reproach  must  lie 
on  the  part,  not  of  the  law,  bnt  of  the  criminal,  who  has  thus  knowingly 
and  dishonestly  involved  others  in  his  own  calamities. ' 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one  of  the  higher 
kinds  of  offence :  in  high  treason  or  misprision  thereof,  petit  treason,  fel- 
onies of  all  sorts,  whether  clergyable  or  not,  self-murder,  or  felony  de  se, 
petit  larceny,  standing  mute,  and  the  above-mentioned  offences  of  strik- 
ing, etc.,  in  Westminster  hall.  For  flight,  also,  on  an  accusation  of  trea- 
son, felony,  or  even  petit  larceny,  whether  the  party  be  found  guilty  or 
acquitted,  if  the  jury  find  the  flight,  the  party  shall  forfeit  his  goods  and 
chattels. 

There  is  a  remarkable  difference  or  two  between  the  forfeiture  of 
lands  and  of  goods  and  chattels.  1,  Lands  are  forfeitured  upon  attainder, 
and  not  before :  goods  and  chattels  are  forfeited  b}'  conviction.  Because 
in  many  of  the  cases  where  goods  are  forfeited  there  is  never  any 
attainder,  which  happens  only  where  judgment  of  death  or  outlawry  is 
given ;  therefore  in  those  cases  the  forfeiture  must  be  upon  conviction  or 
not  at  all ;  and  being  necessarily  upon  conviction  in  those,  it  is  so  ordered 
in  all  other  cases,  for  the  law  loves  uniformity.  2,  In  outlawries  for  trea- 
son or  felony,  lands  are  forfeited  only  by  the  judgment ;  but  the  goods  and 
chattels  are  forfeited  by  a  man  being  first  put  in  the  exigent,  without  stay- 
ing till  he  is  quinto  exactns,  or  finally  outlawed ;  for  the  secreting  himself 
so  long  from  justice  is  construed  a  flight  in  law.  The  forfeiture  of  lands 
has  relation  to  the  time  of  the  fact  committed,  so  as  to  avoid  all  subse- 
quent sales  and  encumbrances ;  but  the  forfeiture  of  goods  and  chattels 
has  no  relation  backwards,  so  that  those  only  which  a  man  has  at  the  time 
of  conviction  shall  be  forfeited. 

COBBUPTION  OF  BLOOD. 

II.  Another  immediate  consequence  of  attainder  is  the  corruption  of 
blood,  both  upwards  and  downwards,  so  that  an  attainted  person  can 
neither  inherit  lands  or  other  hereditaments  from  his  ancestors,  nor  retain 
those  he  is  already  in  possession  of,  nor  transmit  them  by  descent  to  any 
heir ;  but  the  same  shall  escheat  to  the  lord  of  the  fee,  subject  to  the 
king's  superior  right  of  forfeiture :  and  the  person  attainted  shall  also 
obstruct  all  descents  to  his  posterity,  wherever  they  are  obliged  to  derive 
a  title  through  him  to  a  remoter  ancestor. 

This  is  one  of  those  notions  which  our  laws  have  adopted  from  the 
foedal  constitutions  at  the  time  of  the  Norman  conquest. 


v- 
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We  are  next  to  consider  how  judgments,  witli  their  several  connected 
consequences  of  attainder,  forfeiture,  and  corruption  of  blood,  may  be  set 
aside.  There  are  two  ways  of  doin^  this ;  either  by  falsifying  or  reversing 
the  judgment,  or  else  by  reprieve  or  pardon. 

BETEBSINfl  WITHOUT  WRIT. 

A  judgment  may  be  falsified,  reversed  or  avoided,  in  the  first  place, 
without  a  writ  of  error,  for  matters  foreign  to  or  dehors  the  record, — that  ia, 
not  apparent  upon  the  face  of  it;  so  that  they  cannot  be  assigned  for 
error  in  the  superior  court,  which  can  only  judge  from  what  appears  in 
the  record  itself ;  and  therefore  if  the  whole  record  be  not  certified,  or  not 
truly  certified,  by  the  inferior  court,  the  party  injured  thereby  (in  both 
civil  and  criminal  cases)  may  allege  a  diminution  of  the  record,  and  cause 
it  to  be  rectified.  Thus,  if  any  judgment  whatever  be  given  by  persons 
who  had  no  good  commission  to  proceed  against  the  person  condemned , 
it  is  void,  and  may  be  falsified  by  showing  the  special  matter  without  writ 
of  error.  As  where  a  commission  issues  to  A  and  B  and  twelve  others, 
or  any  of  them,  of  which  A  or  B  shall  be  one,  to  take  and  try  indict- 
ments, and  any  of  the  other  twelve  proceed  without  the  interposition  or 
presence  of  either  A  or  B, — in  this  case  all  proceedings,  trials,  convic- 
tions, and  judgments  are  void  for  want  of  a  proper  authority  in  the  com- 
missioners, and  may  be  falsified  upon  bare  inspection  without  the  trouble 
of  a  writ  of  error ;  it  being  a  high  misdemeanour  in  the  judges  so  proceed- 
ing, and  little,  if  anything,  short  of  murder  in  them  all  in  case  the  person 
so  attainted  be  executed  and  suffer  death.  So  likewise  if  a  man  purchases 
land  of  another,  and  afterwards  the  vendor  is,  either  by  outlawry  or  his 
owm  confession,  convicted  and  attainted  of  treason  or  felony  previous  to 
the  sale  or  alienation,  whereby  such  land  becomes  liable  to  forfeiture  or 
escheat,  now,  upon  any  trial,  the  purchaser  is  at  liberty,  without  bringing 
any  writ  of  error,  to  falsify  not  only  the  time  of  the  felony  or  treason  sup- 
polbed,  but  the  very  point  of  the  felony  or  treason  itself,  and  is  not 
concluded  by  the  confession  or  the  outlawry  of  the  vendor,  though  the 
vendor  himself  is  concluded,  and  not  suffered  now  to  deny  the  fact,  which 
he  has  by  confession  or  flight  acknowledged.  But  if  such  attainder  of  the 
vendor  was  by  verdict,  on  the  oath  of  his  peers,  the  alienee  cannot  be 
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received  to  falsify  or  contradict  the  fact  of  the  crime  committed,  though 
he  is  at  liherty  to  prove  a  mistake  in  time,  or  that  the  offence  was  com- 
mitted after  the  alienation,  and  not  before. 

BETERSING  BY  WRIT. 

Secondly,  a  judgment  may  be  reversed  by  wint  of  error;  which  lies 
from  all  inferior  criminal  jurisdictions  to  the  court  of  king's  bench,  and 
from  the  king's  bench  to  the  house  of  peers;  and  may  be  brought  for 
notorious  mistakes  in  tlie  judgment  or  other  parts  of  the  record ;  as  where 
a  man  is  found  guilty  of  perjury  and  receives  the  judgment  of  felony ;  or 
for  other  less  palpable  errors  such  as  an  irregularity,  omission,  or  want 
of  form  in  the  process  of  outlawry,  or  proclamations ;  the  want  of  a  proper 
addition  to  the  defendant's  name,  according  to  the  statute  of  additions; 
for  not  properly  naming  the  sheriff  or  other  officer  of  the  court,  or  not 
duly  describing  where  his  county  court  was  held ;  for  laying  an  offence 
committed  in  the  time  of  the  late  king  to  be  done  against  the  peace  of  the 
present;  and  for  other  similar  causes,  which  (though  allowed  out  of 
tenderness  to  life  and  liberty)  are  not  much  to  the  credit  or  advancement 
of  the  national  justice.  These  writs  of  error  to  reverse  judgments  in 
case  of  misdemeanours  are  not  to  be  allowed,  of  course,  but  on  sufficient 
probable  cause  shown  to  the  attorney-general ;  and  then  they  are  under- 
stood to  be  grantable  of  common  right  and  ex  debito  justitise.  But  writs  of 
error  to  reverse  attainders  in  capital  cases  are  only  allowed  ex  gratia;  and 
not  without  express  warrant  under  the  king's  sign-manuel,  or  at  least 
by  the  consent  of  the  attorney-general.  These,  therefore,  can  rarely  be 
brought  by  the  party  himself,  especially  where  he  is  attainted  for  an 
offence  against  the  state ;  but  they  may  be  brought  by  his  heir  or  executor 
after  his  death,  in  more  favourable  times ;  which  may  be  some  consolation 
to  his  family.    But  the  easier  and  more  effectual  way  is, 

Lastly,  to  reverse  the  attainder  by  act  of  parliament.  This  may  be  and 
hath  been  frequently  done  upon  motives  of  compassion,  or  perhaps  from 
the  zeal  of  the  times,  after  a  sudden  revolution  in  the  government,  witliout 
examining  too  closely  into  the  truth  or  validity  of  the  errors  assigned. 
And  sometimes,  though  the  crime  be  universally  acknowledged  and  con- 
fessed, yet  the  merits  of  the  criminal's  family  shall  after  his  death  obtain 
a  restitution  in  blood,  honours,  and  estate,  or  some  or  one  of  them,  by 
act  of  parliament;  which  (so  far  as  it  extends)  has  all  the  effect  of  revers- 
ing the  attainder  without  casting  any  reflections  upon  the  justice  of  the 
preceding  sentence. 

The  effect  of  falsifying  or  reversing  an  outlawry  is,  that  the  party 
shall  be  in  the  same  plight  as  if  he  had  appeared  upon  the  capias;  and,  if 
it  be  before  plea  pleaded,  he  shall  be  put  to  plead  to  the  indictment;  if 
after  conviction,  he  shall  receive  the  sentence  of  the  law ;  for  all  the  other 
proceedings,  except  only  the  process  of  outlawry  for  his  non-appearance, 
remain  good  and  effectual  as  before.  But  when  judgment  pronounced 
upon  conviction  is  falsified  or  reversed,  all  former  proceedings  are  abso- 
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lutely  set  aside,  and  the  party  stands  as  if  he  had  never  been  at  all 
accused;  restored  in  his  credit,  his  capacity,  his  blood,  and  his  estates; 
witfy  regard  to  which  last,  though  they  may  be  granted  away  by  the 
crown,  yet  the  owner  may  enter  upon  the  grantee  with  as  little  ceremony 
as  he  might  enter  upon  a  disseisor.  But  he  still  remains  liable  to  another 
prosecution  for  the  same  offence ;  for  the  first  being  erroneous,  he  never 
was  in  jeopardy  thereby. 


CHAPTER  XXXI. 
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The  only  other  remaining  ways  of  avoiding  the  execution  of  the  judg- 
ment are  by  a  reprieve  or  a  pardon ;  whereof  the  former  is  temporary  only, 
the  latter  permanent. 

BKPRIKTE. 

I.  A  reprieve  (from  reprendre,  to  take  back)  is  the  withdrawing  of  a 
sentence  for  an  interval  of  time,  whereby  the  execution  is  suspended. 
This  may  be,  first,  ex  arbitrio  judicis,  either  before  or  after  judgment:  as 
where  the  judge  is  not  satisfied  with  the  verdict,  or  the  evidence  is  sus- 
picious, or  the  indictment  is  insufficient,  or  he  is  doubtful  whether  the 
offence  be  within  clergy ;  or  sometimes,  if  it  be  a  small  felony,  or  any  fav- 
orable circumstances  appear  in  the  criminaPs  character,  in  order  to  give 
room  to  apply  to  the  crown  for  eitlier  an  absolute  or  conditional  pardon. 
These  arbitrary  reprieves  may  be  granted  or  taken  off  by  the  justices  of 
goal-delivery,  although  their  session  be  finished  and  their  commission  ex- 
pired ;  but  this  rather  by  common  usage  than  of  strict  right. 

Reprieves  may  also  be  ex  necessitate  legis:  as  where  a  woman  is  capi- 
tally convicted  and  pleads  her  pregnacy :  though  this  is  no  cause  to  stay 
the  judgment,  yet  it  is  to  respite  the  execution  till  she  be  delivered. 

Another  cause  of  regular  reprieve  is,  if  the  offender  becomes  non  com- 
pos between  the  judgment  and  the  award  of  execution ;  for  regularly,  as 
was  formerly  observed,  though  a  man  be  compos  when  he  commits  a  capi- 
tal crime,  yet  if  he  becomes  non  compos  after,  he  shall  not  be  indicted ;  if  after 
indictment,  he  shall  not  be  convicted ;  if  after  conviction,  he  shall  not  re- 
ceive judgment ;  if  after  judgment,  he  shall  not  be  ordered  for  execution : 
for  ''furiosvLS  solo  furore  punitury**  and  the  law  knows  not  but  he  might 
have  offered  some  reason,  if  in  his  senses,  to  have  stayed  these  respective 
proceedings.  It  is  therefore  an  invariable  rule,  when  any  time  intervenes 
between  the  attainder  and  the  award  of  execution,  to  demand  of  the  pris- 
oner what  he  hath  to  allege  why  execution  should  not  be  awarded  against 
him ;  and  if  he  appears  to  be  insane,  the  judge  in  his  discretion  may  and 
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ou^ht  to  reprieve  him.  Or  the  party  may  plead  in  bar  of  execution ;  which 
plea  may  be  either  pregnancy,  the  king's  pardon,  an  act  of  grace,  or  diver- 
sity of  person,  viz.,  that  he  is  not  the  same  as  was  attainted  and  the  like. 
In  this  last  case  a  jury  shall  be  impanelled  to  try  this  collateral  issue, 
namely,  the  identity  of  his  person;  and  not  whether  guilty  or  innocent; 
for  that  has  been  decided  before.  And  in  these  collateral  issues  the  trial 
shall  be  instanier,  and  no  time  allowed  the  prisoner  to  make  his  defence 
or  produce  his  witnesses,  unless  he  will  make  oath  that  he  is  not  the  person 
attainted :  neither  shall  any  peremptory  challenges  of  the  jury  be  allowed 
the  prisoner;  though  formerly  such  challenges  were  held  to  be  allowable 
whenever  a  man's  life  was  in  question. 

THE  KIMG^R  PARDON. 

II.  If  neither  pregnancy,  insanity,  non-identity,  nor  other  plea  will 
avail  to  avoid  the  judgment  and  stay  the  execution  consequent  thereupon, 
the  last  and  surest  resort  is  in  the  king's  most  gracious  j^ardon;  the  granting 
of  which  is  the  most  amiable  prerogative  of  the  crown. 

Under  this  head  of  pardons,  let  us  briefly  consider,  1,  The  object  of 
pardon ;  2,  The  manner  of  pardoning ;  3,  The  method  of  allowing  a  par- 
don ;    4,  The  effect  of  such  pardon  when  allowed. 

OBJECT  OF  PARDON. 

1.  And,  first,  the  king  may  pardon  all  offences  merely  againgt  the 
crown  or  the  public :  excepting,  1,  That,  to  preserve  the  liberty  of  the 
subject,  the  committing  any  man  to  prison  out  of  the  realm  is,  by  the 
habeas  corpus  act,  31  Car.  II.  c.  2,  made  a  priemunire,  unpardonable  even 
by  the  king.  Nor,  2,  can  the  king  pardon  where  private  justice  is  princi- 
pally concerned  in  the  prosecution  of  offenders:  **  7ion  potest  rex  gratiam 
facere  cum  injuria  et  damno  aliorum.*'  Therefore,  in  appeals  of  all  kinds, 
(which  are  the  suit  not  of  the  king  but  of  the  party  injured),  the  prosecu- 
tor may  release,  but  the  king  cannot  pardon.  Neither  can  he  pardon  a 
common  nuisance  while  it  remains  unredressed,  or  so  as  to  prevent  an 
abatement  of  it,  though  afterwards  he  may  remit  the  fine :  because  though 
the  prosecution  is  vested  in  the  king  to  avoid  multiplicity  of  suits,  yet 
(during  its  continuance)  this  offence  savors  more  of  the  nature  of  a  pri- 
vate injury  to  each  individual  in  the  neighbourhood  than  of  a  public 
wrong.  Neither,  lastly,  can  the  king  pardon  an  offence  against  a  popular 
or  penal  statute  after  information  brought :  for  thereby  the  informer  hath 
acquired  a  private  property  in  bis  part  of  the  penalty. 

There  is  also  a  restriction  of  a  peculiar  nature  that  affects  the  pre- 
rogative of  pardoning  in  case  of  parliamentary  impeachments :  viz.,  that 
the  king's  pardon  cannot  be  pleaded  to  any  such  impeachment  so  as  to 
impede  the  inquiry  and  stop  the  prosecution  of  great  and  notorious 
offenders.  But,  after  the  impeachment  has  been  solemnly  heard  and 
determined,  it  is  not  understood  that  the  king's  royal  grace  is  further 
restrained  or  abridged. 
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MAMNEB  OF  PARDONING. 

2.  As  to  the  manner  of  pardoning.  *1,  First,  it  must  be  under  the 
great  seal.  A  warrant  under  the  privy  seal,  or  sign-manael,  though  it 
may  be  a  sufficient  authority  to  admit  the  party  to  bail  in  order  to  plead 
the  king's  pardon,  when  obtained  in  proper  form,  yet  is  not  of  itself  a 
complete  irrevocable  pardon.  2,  Next,  it  is  a  general  rule  that  wherever 
it  may  reasonably  be  presumed  the  king  is  deceived,  the  pardon  is  void. 
Therefore  any  suppression  of  truth,  or  suggestion  of  falsehood,  in  a  charter 
of  pardon  will  vitiate  the  whole ;  for  the  king  was  misinformed.  3,  Gen- 
eral words  have  also  a  very  imperfect  effect  in  pardons.  A  pardon  of  all 
felonies  will  not  pardon  a  conviction  or  attainder  of  felony,  (for  it  is  pre- 
sumed the  king  knew  not  of  those  proceedings,)  but  the  conviction  or 
attainder  must  be  particularly  mentioned ;  and  a  pardon  of  felonies  will 
not  include  piracy,  for  that  is  no  felony  punishable  at  the  common  law. 
4,  It  is  also  enacted,  by  statute  13  Ric.  II.  st.  2,  c.  1,  that  no  pardon  for 
treason,  murder,  or  rape  shall  be  allowed  unless  the  offence  be  particu- 
larly specified  therein ;  and  particularl}'  in  murder  it  shall  be  expressed 
whether  it  was  committed  by  lying  in  wait,  assault,  or  malice  prepense. 
Under  these  and  a  few  other  restrictions,  it  is  a  general  rule  that  a  pardon 
shall  be  taken  most  beneficially  for  the  subject,  and  most  strongly  against 
the  king. 

CONDITIONAL  PASDON. 

A  pardon  may  also  be  conditional;  that  is,  the  king  may  extend  his 
mercy  upon  what  terms  he  pleases,  and  may  annex  to  his  bounty  a  con- 
dition, either  precedent  or  subsequent,  on  the  performance  whereof  the 
validity  of  the  pardon  will  depend ;  and  this  by  the  common  law.  Which 
perogative  is  daily  exerted  in  the  pardon  of  felons  on  condition  of  being 
confined  to  hard  labour  for  a  stated  time,  or  of  transportation  to  some 
foreign  country  for  life  or  for  a  term  of  years ;  such  transportation  or  ban- 
ishment being  allowable  and  warranted  by  the  habeas  corpus  act.  31  Car. 
II.  c.  2,  14,  and  both  the  imprisonment  and  transportation  rendered  more 
easy  and  effectual  by  statutes  8  Geo.  III.  c.  15,  and  19  Geo.  III.  c.  74. 

3.  With  regard  to  the  manner  of  allowing  pardons,  we  may  observe 
that  a  pardon  by  act  of  parliament  is  more  beneficial  than  by  the  king'B 
charter :  for  a  man  is  not  bound  to  plead  it,  but  the  court  must  ex  officio 
take  notice  of  it ;  neither  can  he  lose  the  benefit  of  it  by  his  own  laches  or 
negligence,  as  he  may  of  the  king's  charter  of  pardon.  The  king's  charter 
of  pardon  must  be  specially  pleaded,  and  that  at  a  proper  time ;  for  if  a 
man  is  indicted,  and  has  a  pardon  in  his  pocket,  and  afterwards  puts  him- 
self upon  his  trial  by  pleading  the  general  issue,  he  has  waived  the  benefit 
of  such  pardon.  But  if  a  man  avails  himself  thereof  as  soon  as  by  course 
of  law  he  may,  a  pardon  may  either  be  pleaded  upon  arraignment,  or  in 
arrest  of  judgment,  or,  in  the  present  stage  of  proceedings,  in  bar  of 
execution. 
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THB  EFFECT  OF  PAKDOX. 

Lastly,  the  effect  of  such  pardon  by  the  king  is  to  make  the  oifender  a 
new  man ;  to  acquit  him  of  all  corporal  penalties  and  forfeitures  annexed 
to  that  offence  for  which  he  obtains  his  pardon ;  and  not  so  much  to  restore 
his  former,  as  to  give  him  a  new,  credit  and  capacity.  But  nothing  can 
restore  or  purify  the  blood  when  once  corrupted,  if  the  pardon  be  not 
allowed  till  after  attainder,  but  the  high  and  transcendent  power  of  par- 
liament. Yet  if  a  person  attainted  receives  the  king's  pardon,  and  after- 
wards hath  a  son,  that  son  may  be  heir  to  his  father,  because  the  father, 
being  made  a  new  man,  might  transmit  new  inheritable  blood;  though 
had  he  been  born  before  the  pardon  he  could  never  have  inherited  at  all. 


CHAPTER  XXXII. 

OF  execution! 

4r03-4:0r. 

EXECUTION,  HOW  PERFORMED. 

There  now  remains  notliing  to  speak  of  but  execution;  the  completion 
of  human  punishment.  And  this,  in  all  cases,  as  well  capital  as  other- 
wise, must  be  performed  by  the  legal  officer,  the  sheriflf  or  his  deputy ; 
whose  warrant  for  so  doing  was  antiently  by  precept  under  the  hand  and 
seal  of  the  judge,  as  it  is  still  practiced  in  the  court  of  lord  high  steward 
upon  the  execution  of  a  peer ;  though  in  the  court  of  the  peers  in  parlia- 
ment it  is  done  by  a  writ  from  the  king.  Afterwards  it  was  established 
that  in  case  of  life  the  judge  may  command  execution  to  be  done  without 
any  writ.  And  now  the  usage  is  for  the  judge  to  sign  the  calendar,  or  list 
of  all  the  prisoners'  names,  with  their  separate  judgments  in  the  margin, 
which  is  left  with  the  sheriff.  As  for  a  capital  felony,  it  is  written  opposite 
the  prisoner's  name,  *'let  him  be  hanged  by  the  neck;"  formerly,  in  the 
days  of  Latin  and  abbreviation,  **  sus  per  col.^*  for  **  sttspendatur  per  col- 
lum.^*  And  this  is  the  only  warrant  that  the  sheriff  has  for  so  material  an 
act  as  taking  away  the  life  of  another.  It  may  certainly  afford  matter  of 
speculation  that  in  civil  causes  there  should  be  such  a  variety  of  writs  of 
execution  to  recover  a  trifling  debt,  issued  in  the  king's  name  and  under 
the  seal  of  the  court,  without  which  the  sheriff  cannot  legally  stir  one  step ; 
and  yet  that  the  execution  of  a  man,  the  most  important  and  terrible  task 
of  any,  should  depend  upon  a  marginal  note. 

The  sheriff,  upon  receipt  of  his  warrant,  is  to  do  execution  within  a 
convenient  time ;  which  in  the  country  is  also  left  at  large.  In  London, 
indeed,  a  more  solemn  and  becoming  exactness,  is  used,  both  as  to  the 
warrant  of  execution  and  the  time  of  executing  thereof :  for  the  recorder, 
after  reporting  to  the  king  in  person  the  case  of  the  several  prisoners,  and 
receiving  his  royal  pleasure  that  the  law  must  take  its  course,  issues  his 
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warrant  to  the  sheriffs,  directing:  them  to  do  execution  on  tlie  day  and  at 
the  place  assigned. 

The  sheriff  cannot  alter  the  manner  of  the  execution  by  substitutine 
one  death  for  another,  without  being  guilty  of  felony  himself,  as  has  been 
formerly  said.  It  is  held  also  by  Sir  Edward  Coke  and  Sir  Matthew  Hale 
that  even  the  king  cannot  change  the  punishment  of  the  law  by  altering 
the  hanging  or  burning  into  beheading ;  though  when  beheading  is  part 
of  the  sentence  the  king  may  remit  the  rest.  And  notwithstanding  some 
examples  to  the  contrary,  Sir  Edward  Coke  stoutly  maintains  that  **judi- 
candum  est  legibus  non  exemplis.**  But  others  have  thought,  and  more 
justly,  that  this  prerogative,  being  founded  in  mercy,  and  immemorially 
exercised  by  the  crown,  is  part  of  the  common  law.    • 

To  conclude :  it  is  clear  that  if,  upon  judgment  to  be  hanged  by  the 
neck  till  he  is  dead,  the  criminal  be  not  thoroughly  killed,  but  revives, 
the  sheriff  must  hang  him  again.  For  the  former  hanging  was  no  execu- 
tion of  the  sentence. 


CHAPTER  XXXIII. 


OF  THE  RISE,  PROGRESS,  AND  GRADUAL  IMPROVEMENTS,  OF 

THE  LAWS  OP  ENGLAND. 

40r-en.d. 

This  chapter  contains  a  historical  review  of  the  rise,  progress  and  gradoal  im- 
provements, of  the  laws  of  England,  and  is  omitted. 

THE  END. 
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Translation  of  Latin  Words  and  Phrases  Occurring  in  this  Abridgment. 

(Words  occurring  several  times  are  translated  but  once.) 


Page. 

3.  VlvsToce By  word  of  mouth. 

a.  ExpoBtfaoto After  the  fact; 

4.  Infuturo     At sfutare  period. 

5.  Mala  In  le Things  evil  In  themselves. 

8.  Leges  non  Scrlpte Unwritten  laws. 

12.  Lex  mercatorla The  law  merchant. 

12.  Mains  usns  abolendus  est A  bad  cnstom  shoald  be  abolished, 

IS.  Corpus  jnrls  clvHls; The  body  of  civil  law. 

14.  Leges  sub  gravlorl  lege Laws  subject  to  a  more  weighty  law. 

15.  Ex  officio In  the  course  of  duty;  by  virtue  of  office. 

15.  In  perpetuus!  rel  testimonium As  a  lasting  testlmcmy  of  the  thing, 

16.  Ut  res  Hagls  valeat  quam  pcreat That   the  whole   subject    matter  may   rather 

operate  than  be  annulled. 
16.    Leges  posterloros  prlores  contrarlas  abro* 

gant,.., New  laws  repeal  those  preceding  which  are  con- 
trary to  them. 
16.    Quod  populus  postremnm  jusslt  Id  jus  ratnm 

esto Let  that  which  the  people  have  last  decreed  be 

considered  as  law. 

18.    Divlsum  tmperlnm A  divided  authority. 

26.    Habeas  Corpus That  you  have  the  body. 

26.    Conflrmatio  Chartarum A  confirmation  of  the  charters. 

26.  Residuum The  remainder. 

27.  Be  defendendo In  self  defence. 

27.  Per  mlnas liy  threats. 

28.  KuUus  liber  homo  allquo  modo  destruater 

nisi  per  legale  judicium  parlum  suorum. 

per  legem  terre No  freeman  shall  be  deprived  of  life  but  by  the 

lawful  judgment  of  his  peers,  or  by  the  law  of  the 

land. 

29.  Ne  exeat  regno Let  him  not  leave  the  kingdom. 

31.    NuUl    vendcmus,    null!    negablmns,   nullt 

dllTeremus  rectum  vel  justltlam To  none  will  we  sell,  to  none  deny,  to  none  delay 

either  right  or  justice. 

31.    In  bonis,  in  terrls,  vel  persona Either  In  his  goods,  lands,  or  person. 

35.    Caput,  princlpium  et  finis The  head,  beginning  and  end. 

as.    Supersedeas That  you  forbear. 

:e.    Contra  pacem  domlnl  regis Against  the  King's  peace . 

aa.    Ad  tratandum  et  consilium  Impcndcndum.  .For  consulting  and  giving  advice. 

a*.    Ad  conNenllcndum For  Consenting. 

m.    Fraruiunh-e To  forewarn  or  to  summon. 
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42.  Snb  sUentlo Tacitly,  or  In  slleace. 

^.    Mutatis  mutandii The  reipcetlve  differences  being  allowed  for— or. 

being  altered  according  to  the  clrcuautaDces  of 
the  case. 

43.  Le  Rol  Le  Vent The  King  wills  It. 

43.    8olt  fait  comine  11  est  desire Be  It  as  It  Is  desired. 

48.  Le  RolS^avlsera The  King  will  advise  upon  It. 

49.  Mullum  tempos  oecurrlt  rcgl No  time  runs  against  the  king. 

49.  Laches Neglect.  < 

49.  Ipso  facto By  the  fact  Itself. 

50.  Eo  Instantl From  that  moment— Immediately. 

S3.  Durante  bene  placlto During  pleasure. 

52.    Quamdlu  bene  sc  gesserlnt So  long  as  they  shall  have  conducted  themselves 

uprightly. 

57.  Fene  Natursa Of  wild  nature. 

sa.  De  Idlota  Inqulrendo Of  Inquiring  q^ncemlng.an  Idiot. 

58.  Non  compos  mentis.  ^ Not  In  his  right  mind. 

59.  Custodlam  comltaius » The  custody  of  the  county. 

60.  Posse  comltatus The  power  of  the  county. 

isi.  Super  visum  corporis On  the  view  of  the  body. 

<S8.  Trlnoda  necessttas The  threefold  obligation. 

68.  Expedlilo  contra  hostem,  arclum  construe- 

tlo,  et  pontlum  rcparatio Going  against  the  enemy,  construction  of  towers 

and  reparation  of  bridges. 

67.  Postliminium A  return  of  one  who  had  gone  to  sojoam  elsr- 

where  or  had  been  taken  by  the  enemy,  to  bis  own 
country,  right  and  estate  again.— A  recovery. 

68.  Ex  donatlone  regis By  the  gift  of  the  King. 

71.  Intra  maenla Within  the  walls. 

72.  Pro  tempore For  a  time. 

73.  Nam,  qui  facit  per  allum,  facit  per  se For  he  who  does  a  thing  by  the  agency  of  another 

does  It  himself. 

78.  Nam,  qui  non  prohlbet  cum  prohllR*  re  posstt. 

jubet For  he  who  does  not  forbid  a  crime  while  be 

may,  sanctions  it. 

74.  Quoad  hoc As  to  this. 

16.    Consensus,  non  concubltus,  facli  nuptlas... Consent,  not  cohabitation,  makes  marriage. 

75.  Pro  salute  anlmie For  the  health  of  the  soul. 

79.  Ipso  facto By  the  fact  itself. 

75.  Ab  initio From  the  beginning. 

7!f.    Pro  salute  anlmarum For  the  health  of  their  souls. 

76.  Habiles  ad  matrlmonlum Fit  for  marrlagre. 

77.  Per  verba  de  presentl By  words  of  the  present  tense. 

77.«  Per  verba  de  futuro By  words  of  the  future  tense. 

77.    In  fade  ecclcslse In  the  face  of  the  church. 

77.  Juris  posltlvl Of  positive  law. 

77.  Juris  naturalis  aut  dlvlnl Of  natural  or  divine  law. 

77.  A  vinculo  matrimonii From  the  bond  of  matrimony. 

77.  A  mensa  et  thoro From  the  bed  and  board. 

78.  De  estoverlls  habendls Of  recovering  estovers. 

79.  Nemo  In  propria  causa  tCHtIs  eMSc  debet No  one  should  lie  a  witness  In  his  own  cause. 

79.  Nemo  tenetur  selpsum  accuHaro No  one  In  ^tound  to  accuse  hlmitelf. 

8U.    Alltcr  quam  ad  vlrum,  ex  causa  roglmlnts  ot 
caRttgatlonls  uxorls  suk%  licite  et  rat  Ion - 

ablUter  iKTtluel Otherwise  than  lawfully  and  reaonably  belonfc* 

to  the  husband  for  the  due  govemnienl  and  eor- 
nu'tionof  hU  wife. 


« 
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81.  Pftter  est  quein  nuptlce  demonitrant The  nuptials  ibow  who  Is  the  father. 

88.  In  loco  parentis In  the  place  of  a  parent. 

84.  De  ventre  Inspldendo For  Inspecting  whether  a  woman  be  pregnant. 

84.  Infra  annum  luctus Within  the  year  of  mourning. 

85.  Extra  quatuor  maria Beyond  the  four  seas. 

85.  PrsBBumltur  pro  Icgitlmatlone The  presumption  Is  In  favor  of  legitimacy. 

86.  FlHus  nullus The  son  of  no  one. 

88.  Filiuspopuli The  son  of  the  people. 

86.  Tutor .'. A  teacher. 

S6.  Curator A  guardian . 

87.  Protcmporv Foratlme. 

88.  Prima  facie On  the  first  appearance. 

88.  Doll  capax Capable  of  deceit. 

88.  Prochein  amy Next  friend— next  of  kin  to  an  Infant. 

189.  MalitlasuppletflStatem Malice  is  held  equivalent  to  age. 

91.  Universltatcs Universities.  * 

91.  Collegia Colleges. 

92.  Creamns  erlglmus,  fnndamus,    Incorpora- 

mus We  create,  we  erect,  we  found,  we  Incorporate. 

95.  Inmortuamanu In  a  dead  hand. 

111.  Offlclna  gentium %...  The  storehouse  of  nations. 

113.  Dedi  et  concessi I  have  given  and  granted. 

118.  Devenlo  vester  homo I  become  your  man. 

114.  Inccrtam   et   caducam   heredltatem   rele* 

vabat It  raised  up  the  uncertain  and  fallen  Inheritance 

115.  In  infinitum Forever. 

119.  In  eaplte In  chief,  orof  the  King, 

119.  Maritagium Manlagc. 

lao.  Scutagium Scutagc. 

128.  Valor  marltagli The  value  of  marriage. 

124.  A  manendo From  remaining. 

134.  Dominus  roanerii The  lord  of  the  manor. 

125.  A  villa From  avlllage. 

vn.  Villanum  socaglum Villein  socage. 

90.  Ham  nemo  est  hveres  vlveutis Fornooneis  the  heir  of  the  living, 

132.  Stricti  Juris Of  strict  right. 

132.  De  donls Of  gifts. 

134.  De  donis  conditionallbus Of  conditional  gifts. 

135.  Performam  doni By  the  form  of  the  gift. 

135.  Econverso On  the  other  hand. 

1.S7.  Plafraus Pious  fraud. 

138.  Purautervic For  the  life  of  another. 

139.  Actus  Del  nemini  faclt  injuriam The  act  of  God  injures  no  man. 

140.  A  vinculo  matrimonii From  the  bond  of  matrimony.  « 

140.  Durante  vlduitate During  widowhood. 

142.  Impotentla  cxcnsat  legem Want  of  power  excuses  the  law. 

143.  Ubl  nullum  matrimonium,  ibl  nulla  dos Where  there  Is  no  marriage  there  Is  no  dower 

due. 

143.  Amcnsaet  thoro..... From  bed  and  board. 

144.  In  transitu Passing  through  his  hands, 

144.  Ad  ostium  eccleslic At  the  church  door. 

141.  Ex  assensu  patris By  assent  of  the  father. 

147.  Id  cerium  est.  quod  ccrtum  reddl  potoHt....That  is  certain  which  can  be  made  certain. 

149.  Instar  omnium Equaltoall.  • 

1.^6.  Do  uiercatorlbns Of  merchantM. 

I.'i9.  Eo  Instanti From  t be  Instant.       % 
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160.  Nemo  est  bseres  viventls Ko  one  is  heir  to  the  living. 

164.  Accesaorlum  non  duclt.  Bed  sequitur,  suum 

prfncipele The  acceBsory  does  not  precede,  but  follows  his 

principal . 

167.  Per  my  et  per  tout By  half  and  by  all. 

167.  Per  tout,  etnonpermy, By  all,  and  not  by  the  half. 

160.  Jus  accrescendl The  right  of  sunrlvorship. 

175.  Consanffuineos Relations. 

175.  In  Inflnltnm Without  llml£. 

177.  Sub  modo In  a  particular  way  or  In  a  certain  degree. 

177.  Infeudls  yere  antlquls In  fees  really  ancient. 

177.  Jure  representatlonls By  right  of  representation. 

179.  Utfeudum  patemum As  a  paternal  fee. 

179.  Ut  fcudum  antiquum As  an  ancient  fee. 

180.  Propter  defectum  sanguinis Through  failure  of  issue. 

180.  Propter  delictum  tenentls Through  the  fault  of  the  tenant. 

181.  Bastard  eigne An  elder  son,  bom  before  the  marriage  of  bis 

parents'. 
181.    Muller  puisne -fliinsmulleratus A  legitimate  son,  whose  elder  brother  is  lllegltl- 

male. 

181.    Mulier A  wife. 

188.    Cestuy  que  vie The  one  during  whose  life  the  estate  was  held. 

184.    Terra  Anna Firm  land. 

184.    De  minimis  non  curat  lex The  lawr  takes  not  cognizance  of  small  things . 

187.  Denovo Anew. 

188.  In  mortuamanu In  a  dead  hand. 

188.  De  religiosls Of  religious  persons. 

189.  Adquod damnum At whatloss. 

189.    Cestuy  que  use Him  to  whose  usethecstate  is  granted. 

1B8.    Kor'  E^oxfJVy By  way  of  pre-eminence . 

198.  Instar  dentium Like  teeth. 

199.  Bonaflde In  goodfaith. 

aOO.    Habendum  et  tenendum To  have  and  to  hold. 

2U0.    Tenendum  per  servltium  mllltare  in  burga- 

gio,  in  libero  socagio To  hold  by  military  service,  in  burgage,  in  free 

socage . 

203.  Donatio  feudl The  gift  of  a  fee. 

204.  Nam  quod  semel  meum  est,  .impllus  meum 

esse  non  potest For  what  is  once  mine,  cannot  be  mine  more 

fully. 
a05.    Pares  debent  Interesse  Invcstlturse  feudl,  et 

non  alii The  peers,  and  no  others,  should  be  present  at 

the  investiture  of  the  fee. 

208.  In  esse In  being. 

210.  ^quitas  sequitur  legem Equity  follows  law. 

215.  Gustos  rotulorum Keeper  of  the  rolls. 

216.  Simplex  obllgatio A  simple  obligation. 

217.  Malumlnse   .  Evil  In  itself . 

217.  Denovo Anew. 

220.  Sur  cognisance  dc  droit  come  ceo,  etc On  the  acknowledgment  of  the  right,  as  that,  etc. 

221.  Bur  done,  grant  et  render On  the  gift,  grant  and  surrender. 

221 .    Bur  cognisance  de  droit  tantum On  the  acknowledgment  of  the  right  only. 

221.    Sur  concessit On  the  grant. 

224.    Actores fabulfip ActorMof  the  Action. 

228«   QuoilcH  In  verbis  nulla  est  amblgiiltas.  ibi 

nulla  exposltlo  contra  verJ»a  nenda  e»t. .  .Where  there  Is  no  ambiguity  In  the  words,  they 

0  Mhould  be  conHtrued  according  to  their  ubrloai 

mean  lug. 
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381.    Partus  seqaltur  rentrem The  off-spring    follows   tbe   condition  of    the 

mother. 
381.    Per  Indastrlam-propter  ImpotentUm,  prop- 
ter prlvUegtum By  Industry,  by  Impotency  In  the  animal,  by 

privilege. 

3S1 .    Per  Industrlam  homlnls By  the  Industry  of  a  man. 

2aU.   DomltaD-naturae Of  a  tame  nature. 

232.    Feraa  natuse Of  a  wild  nature. 

332.  Anlmum  revertondl The  Intention  of  returning. 

333.  Inpotentla In  possibility. 

348.  Ex  contractu Arlslngfroma  contract. 

348.  Quasi  ex  contractu From  something  In  the  nature  of  a  contract. 

358.  In  f oro  consclentlss Before  the  tribunal  of  conscience . 

3S8.  De  rationablll  parte  bonorum Of  the  reasonable  part,  or  share,  of  the  goods. 

360.  Inplosustts '...To  pious  uses. 

361.  Non  compotes Xot  In  their  rlghc  senses. 

381 .  Anlmum  testandl Testamentary  discretion. 

361 .  Llberum  anlmum  testandl Free  will  In  making  their  testament. 

363.  Felode  se A  self-murderer. 

383.  In  extremis In  his  last  moments. 

364.  Querela  Inofflclosl  testamentl Complaint  of  an  unnatural  will. 

364.  In  ventre  sa  mere In  the  mother's  womb. 

364.  Durante  absentia During  absence. 

364.  Pendente  lite Pending  a  suit. 

364.  Cum  testamento  annexe With  the  will  annexed. 

366.  Terminus  a  quo Thellmlt  from  which. 

366.  Ad  colligendum  bona  def  unctl For  collecting  the  goods  of  the  deceased . 

366.  De  bonis  non Of  the  goods  not  administered. 

368.  Bolvendum  In  future To  be  paid  at  a  future  period. 

370.  Collatlo  bonorum Equalizing  the  estates  or  goods. 

377.  Catalla  otlosa Chattels  not  privileged  from  distraint. 

379.  Pro  hac  vice For  this  occasion. 

385.  ApprentlcU  ad  legem Apprentices  to  the  law. 

388.  Aula  regla- Aula  regis The  King's  bench. 

388.  Capltalls  Justlclarius  totlus  Angllte Chief  Justiciary  of  all  England. 

288.  Communla  placlta  non  sequantur  curiam 

regis,    sed    teneantur    in    allquo    loco 

certo Let  not  the  common  pleas  follow  the  King's 

court,  but  be  held  In  some  fixed  place. 

389.  Puisne Younger. 

390.  Ublcunque  f uerimus  In  Anglla In  whatever  part  of  England  we  shall  be. 

390.  In  flctlone  Juris  semper  subslsilt  iequltas. . .  .In  a  fiction  of  law  there  always  remains  equity. 

391.  Dernier  resort The  last  resort. 

391.  Jura  regalia Regal  rights. 

391.  Jura  fiscalla Fiscal  rights. 

393.  Quo  minus  sufilclens  exlstlt Whereby  he  Is  less  able. 

293.  Monstrans  de  droit Showing  of  right. 

298.  Ofllclna  Justltlee The  magazine  of  Justice. 

293.  Exdebltojustltlas As  due  to  Justice. 

296.  Nisi  prius Unless  before. 

398.  In  f raudem  Icgls Unlawfully. 

801.  Procedendo  ad  Judicium For  proceeding  to  Judgment . 

aue.  Coram  non  Judlcc Before  a  Judge  unauthorized  to  take  cognizance 

of  the  affair. 

sm.  Ad  allud  cxamen To  another  oxamlmitlon  or  trial. 

809.  Damnumabsquc  Injuria Damage  without  a  wrong. 

33 
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311.  DeodloetatU ^ Of  hatred  and  111  will. 

311.  De  homlne  repleglando Of  replevying  a  man. 

311.  Habeas  corpus  ad  respondendum That  you  have  the  body  to  answer. 

811.  Ad  satisfaciendum To  satisfy. 

311.  Ad  prosequendum,  testificandum,  deliber- 
andum, etc I. To  prosecute,  testify,  deliberate,  eto. 

811.  Habeas  corpus  ad  testificandum That  you  have  the  body  for  a  witness. 

311.  Ad  faciendum  ct  recipiendum To  do  and  receive. 

312.  Habeas  corpus  cum  causa That  you  have  the  body    with    the    cause  of 

detention. 

312.  Habeas  corpus  ad  subjiciendum That  you  have  the  body  to  answer. 

813.    De  uxore  rapta  ct  abducta For  the  ravishment  and  abduction  of  his  wife . 

313.  Per  quod  consortium  amisit By  which  means  he  lost  his  wife . 

314.  De  filiovel  fills  rapta  vel  abducta For  the  ravishment  or  abduction  of  the  son  or 

daughter. 

317.  Bcplegiarl  facias That  you!cause  to  be  replevied. 

318.  De  proprletate  probanda For  proving  the  ownership. 

319.  Animo  furandl With  a  design  of  stealing  them. 

822.    Indebitatus  assumpsit Being  indebted  he  undertook. 

822.  Pro  tanto Forsomuch. 

823.  Debet  et  detlnet He  owes  and  detains . 

825.  Quantum  valebat As  much  as  It  was  worth. 

826.  E.X  aequo  et  bono By  equity  and  right. 

331.  Instatu  quo In  Its  original  state.  * 

333.  Novel  disseisin New  disseisin. 

385.  EJectlone  firmee '. Of  ejection  from  the  land. 

335.  Quareejccit  Infra  termlnum Why  he  hath  ejected  withlq  the  t^mi. 

359.  Quare  clausum  querentls  fregit Wherefore  he  broke  the  pJalntllT's  close. 

Quantum Quantity. 

In  foro  contentloso Jn  a  court  of  litigation. 

Gontinuando Byrcontlnuatlon. 

36.    Sic  utere  tuo  ut  allenum  non  laedas So  use  youf  property  that  you  do  not  injure  that 

of  another. 

348.    Quod  permlttat  postemere That  he  permit  to  abate  or  put  down. 

344.   Estrepcment  pendente  placito Waste  pending  the  suit. 

344.  Ne  faclat  vel  estrepement  pendente  placito 

dicto  Indlscusso That  he  do  not  commit  waste  or  devastation  dur- 
ing the  continuance  of  the  suit. 

345.  Batlone  tenurae By  reason  of  the  tenure. 

346.  Perquod By  which. 

347.  Quod  permlttat That  he  permit. 

850.    Quo  warranto ^ By  what  warrant. 

350.    Mandamus We  command. 

355.  Capias  ad  respondendum That  you  take  him  to  answer. 

336.  Bzlgl  facias That  you  cause  to  be  required. 

356.  Quinto  exactus Required  for  the  fifth  time. 

356.    Capias  utiagatum That  you  take  the  outlaw. 

336,    Alias .*. As  formerly. 

336.    Plurlcs As  more  than  once. 

358.    Ad  libitum At  pleasure. 

360.  Retraxit He  hath  withdrawn. 

360.  Contestato  litis The  opening  of  a  case  before  witnesses. 

,361.  In  rerum  natura In  the  nature  of  things. 

362.  Ex  delicto From  wrong. 

362.  Ex  contractu From  contract. 

364.  Son  assault  demesne His  own  assault. 
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Audita  qaerela Tbe  complaint  beard. 

sn.    Defldelltote Onhll faith. 

871.   De credalltate Onbellef. 

974.    Propter  honorlB  respectum,  propter  defec-  ^ 

turn,  propt-er  affectum,  propter  dellctnm. On  account  of  dignity,  on  account  of  Incompe- 
tency, on  account  of  partiality,  on  account 
of  the  commission  of  some  offence. 

ST4.    Omni  exceptlone  majores Above  all  exception . 

375.    Voir  dire,  yerltatem  dlcere To  speak  the  truth. 

876.    BnbpoDuaad  testlfloandum A  subpoena  to  give  evidence. 

879.    Non  sequltur  clamorem  suum He  does  not  pursue  bis  claim. 

38S.    Nil  debet He  owes  nothing. 

384.    Quod  partes  replacitent That  the  parties  may  replead. 

884.    Conslderatum  est  per  curiam It  Is  considered  by  the  court. 

Habere  facias  selslnam That  you  give  him  seisin. 

Habere  facias  possessionem That  you  give  him  possession. 

890.    In  arcta  et  salva  custodia Inclose  and  safe  custody. 

991.    Flere  facias That  you  cause  to  be  made. 

894.    Hocquldem  perquam  durum  estsed  Ita  lex 

soriptaest Tbls  Indeed  Is  very  hard,  but  such  is  tbe  written 

law. 

886.    tecundnm  aequum  et  bonum According  to  right  and  Justice. 

896.    Quae  rellcta  sunt  et  tradlta Which  are  left  and  handed  down  to  us. 

400.    Hon  est  Inventus He  Is  not  found. 

400.    Pro  confesso As  acknowledged. 

410.  Mala  prohlblta Crimes  because  prohibited. 

411.  llalltla  supplet  astatem Malice  Is  held  equivalent  to  ago . 

411.    DoUlncapax Incapable  of  deceit. 

411.  Doll  capax Capable  of  deceit. 

412.  Furiosus  furore  solum  punltnr A  madman  Is  punished  by  his  madness. 

412.  Compos  mentis Of  sane  mind. 

413.  Voluntarlns  dsemon A  voluntary  madman . 

413.  Ignorantla  Juris,  quod  qu^sque  tenetur  scire,  , 

nemlnem  excnsat Ignorance  of  the  law,  which  every  one  is  bound 

to  know,  excuses  no  one. 

414.  Mala  In  se Crimes  In  themselves . 

417 J  Propter  odium  delicti On  account  of  the  hclnousness  of  the  offence. 

417.  Qu8B  de  minimis  mm  curat Which  docs  not  take  cognizance  of  slight  matters. 

417.  Acoessorlus  sequltur  naturam  sul  princi- 
palis  The  accessory  follows  the  condition  of  his  prin- 
cipal. 

422.  Hostls  humanl  generis An  enemy  to  mankind. 

426.  Iniperlum  In  Imperlo A  government  within  a  government. 

42B.  Praemunire To  forewarn. 

481.  De  f  rangentlbus  prlsonam Concerning  those  breaking  prison. 

4S3.  Crimen  falsi Forgery. 

436.  In  foro  conscentlie At  the  tribunal  of  conscience. 

447.  Servato  Juris  ordine According  to  the  order  of  the  coirft . 

447.  Dc  male-f actorlbus  In  parcls Of  trespasse rs  in  parks. 

448.  Per  In  fortunium i Through  misfortune. 

449.  Be  dcfcndendo In  self  defense. 

4.51.  Felodese A  self  murderer. 

45S.  Un  disposition  a  f aire  un  male  chose A  disposition  to  commit  a  bad  action . 

460.  Ab  ardcndo From  burning. 

461.  Incendit  et  combussit Bums  and  consumes. 

461 .  Crepusculum , Twilight. 


516         TRANSLATION  OF  LATIN  WORDS  AND  PHRASES. 

461 .    Domus  manBionalls  del The  mansion  bouse  of  Qod. 

461.  Animo  revertendl With  the  Intention  of  returning. 

462.  Clausum  freglt He  broke  the  dose. 

465.  Anlmo  f  nrandl With  an  Intention  of  8t«aHng. 

465.  Lueri  causa For  the  sake  of  gain. 

466.  Ferae  naturae Of  a  wild  nature. 

466.  Domltae  naturae Of  a  tame  nature. 

466.  Lex  hostlUa  dc  f urtls The  hostlllan  law  concerning  theft. 

410.    Contra  bonos  mores Against  good  morals. 

470.  Gontra  pacem Against  the  peace. 

471.  Pro  re  nata For  present  emergency. 

473.    Super  visum  corporis On  view  of  the  body. 

476.  Rcscous Ileslstance  to  lawful  authorl ty . 

478.  Vlrtute  ofUclI By  virtue  of  office. 

480.  De  excommunicato  capiendo For  taking  an  excommunicated  person. 

480.  Mittimus Wc  send  or  commit. 

488.  Frodltorc  et  contra  llgeantlac  suae  debltum.  Traitorously  and  against  his  due  alleglanco. 
483.  Felonlce Feloniously . 

489.  Quo  warranto By  what  warrant. 

487.  Constat  de  persona There  Is  evidence  of  the  person . 

4S7.    Nonconstat. Itlsnot  evident. 

467.  Ex  vlsltatlone  del By  the  visitation  of  God. 

488.  Forte  et  dure Strong  and  hard. 

492.    Kullus  liber  homo  caplatur,  vet  Imprlsone- 

tnr.  aulexniet,  ant  allqno  alio  mododes- 
tmatur    nisi    legale    Judlclnm  parlum 

snorum,  vel  per  legem  terrae No  free  man  may  be  taken  or  Imprisoned  or 

exiled  or  In  any  manner  deprived  of  life,  but  by 
the  lawful  judgment  of  his  peers  or  by  the  law  of 
the  land. 

492.    LIberoB  et  legales  homines  de  vldneto Free  and  lawful  men  of  the  vicinity. 

49S.  ,  In  favorem  vltae In  favor  of  life. 

498.    BpoUatus  debet  ante  omnia  restltutl Restitution  should  be  made  to  the  person  robbed. 

before  all  others. 
501.    Oulnto  exactus Required  the  fifth  time. 

503.  Ex  deblto  Justltlac As  due  to  justice. 

6UB.    Ex  gratia....'. Byfavor. 

501.    Ex  arbltrlo  judlcis At  the  will  of  the  judge. 

504.  Ex  necessitate  legls From  legal  necessity. 

504 .    Farlosus  solo  furore  pnnltar A  madman  is  punished  by  his  madness  alone . 

504.    2Ton  potest  rex  gratiam  facere  cnm  Injuria 

et  damno  allorum The  king  cannot  confer  a  favor  to  the  injury  and 

loss  of  others. 
508.    Judlcandum  est  Icglbus  non  exempUs We  must  judge  by  the  laws  and  not  by  examples. 


Dates  of  Leading  Evenls  in  the  History  of  English  Law. 


560.  QavelKlod. 

500.  British  laws  translated  Into  Saxon. 

806  or  887.    Court  of  chancery  said  to  have  been  Instituted. 

680.  Saxon  laws  of  Ina  published. 

886.  Trial  by  Jury. 

886  or  880.    Alfred  frames  a  code  of  laws. 

925.  Coroners  first  mentioned. 

1042.  Edward  the  t^onfesAor. 

1060  -1065.    Edward  collects  the  laws.  * 

1066.  WlUlaml. 

1007  or  1070.    Court  of  chancery  refounded. 

1070.  Introduction  of  the  feudal  system. 

1076.  Justices  of  the  Peace  appointed. 

1080  or  1085.    Domesday  tXK>k,  commenced. 

1085.  Distinction  first  arose  between  lay  and  ecclesiastical  courts. 

1086.  Domesday  book  completed. 

1087.  William  II. 

1100.  Henry  I.  crowned.    Restores  Saxon  laws. 

1100.  Power  of  bequeathing  lands  by  last  will  and  testament  was  confirmed  to  Eng- 
lish subjects. 

11S5.  Stephen. 

1106.  Stephen's  charter  of  general  liberties. 

1138.  Civlllaw  Introduced  into  England. 

1154.  Henry  II. 

1154.  Confirmation  of  Stephen's  charter. 

1176.  "  "  «* 

1164.  Constitutions  of  Clarendon. 

1171.  Conquest  of  Ireland. 

1176.  England  divided  into  six  circuits. 

1181.  Olanvil  digests  the  laws. 

I  1188.  Richard  I. 

1105.  Maritime  laws  of  Richard  I. 

1190.  John. 

I  1205.  First  summons  of  barons  by  writ. 

i  1215.  June  15.    Magna  Charta. 

'  1215.  Common  pleas  fixed  at  Westminster. 

1216.  Henry  III. 

1235  -6.    Provisions  of  Merton.    Parliament  of  Merton. 

I  1265.  First  assembly  of  the  commons  as  a  confirmed  representation. 
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1267.  Statute  Of  Marlborough. 

1272.  Edward  I. 

1275.  Statutes  of  Westminster,  also  1285  aud  1200. 

1278.  Statute  of  Gloucester,  the  earliest  statute  of  which  any  record  exists. 

1279.  Statute  of  Mortmain. 

1280.  Quo  Warranto. 

1288.  Wales  united  to  England. 

1283.  Statdte  of  merchants. 

1284.  Statutes  of  Wales.    Statutes  of  Winchester. 
1288.  Quo  Warranto. 

1294.  First  regular  parliament. 

1296.  Scotland  subdued. 

1297.  Statutes  forbidding  the  levying  of  taxes  without  the  consent  of  parliament. 

1306.  Statute  of  praemunire. 

1307.  Edward  II. 
1326.  Edward  III. 
1341.  Usury  prohibited. 

1362.  Law  pleadings  in  English. 

1377.  Richard  n. 

1399.  Henry  IV. 

1413.  Henry  V. 

1430.  Henry  VI. 

1461.  Edward  IV. 

1483.  Edward  V. 

1483.  Richard  III. 

1483.  Statutes  first  printed. 

1484.  Valuable  statutes  enacted. 

1485.  Henry  VII. 
1609.  Henry  VIII. 

1534.  Henry  VIII.  styled  "  Head  of  the  Church." 

Pope's  authority  in  England  abolished. 

1539.  Statute  of  six  articles. 

1547.  Edward  VI. 

1553.  Mary. 

1568.  Elizabeth. 

1603.  James  I. 

1623.  Statute  of  Limitations. 

1625.  Charles  I. 

1653.  Oliver  Cromwell. 

1658.  Richard  Cromwell. 

1660.  Charles  II. 

1679.  Habeas  Corpus  act. 

1685.  James  II. 

1689.  William  and  Mary. 

1702.  Anne. 

1705.  Promissory  notes  made  asslenable. 

1707.  Union  of  two  kingdoms  under  title  of  Great  Britain. 

1714.  George  I. 

1727.  George  II. 

1760.  George  III. 

1784.  Mansfield  declares  that  fictions  of  law  shall  not  prevent  execution  of  JaitlO0;< 
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1794.  Habeas  Corpus  act  su.spendccl. 

1798.  "  "         •*  " 

1801.  Union  of  Great  Britain  and  Ireland. 

1801.  Habeas  Corpus  act  suspended. 

1817.  •*  "         "  " 

1820.  George  IV. 

1827.  Benefit  of  clergy  wholly  repealed. 

1830.  William  IV. 

1832.  Reform  act. 

1837.  Victoria. 

1837.  Wills  act. 

1851.  Many  legal  technicalities  gotten  rid  of  by  act  of  parliament. 

1867.  New  Reform  act. 

1809.  Arrest  for  debt  abolished  in  England. 

1873.  Judicature  act. 

1879.  Civil  procedure  act  abolishes  outlawry  in  civil  proceedings. 


Bibliography  of  the  Commentaries. 


1765.  Vol.  I.  first  published.    Printed  at  the  Clarendon  Press.    Succeeding  editions 
I  of  this  volume  were  published  In  1766, 1768, 1770. 

1766.  Vol  II.  first  published.    Succeeding  editions  in  1767, 1768  and  1770. 

1768.  Vol.  III.  first  published. 

1769.  Vol.  IV.  first  published. 

All  the  foregoing  are  In  quarto. 
1771.    First  edition  In  octavo.    Called  on  Its  title  page  the  fourtli  edition.    It  Is  a  Dub- 
lin reprint. 
I  1778.    Oxford,  8vo.,  4  vols.,  5th  edition. 

1774.  London,  quarto,  4  vols.,  6th  edition. 

1775.  Oxford,  8.vo.,  4  vols.,  7th  edition. 
1778.    Oxford.  Svo.,  4  vols.,  8th  edition. 
1788.    London,  8vo.,  4  vols.,  9th  edition. 
1787.    London,  8vo.,  4  vols.,  10th  edition. 
1791.    London,  8vo.,  4  vols.,  Uth  edition. 
1793-95.    London,  8vo.,  4  vols.,  12th  edition. 

(This  edition  contains  portraits  of  the  Judges.) 
I  1800.    London,  8vo.,  (Notes  by  Christian,}  4  vols.,  18th  edition. 

I  (1796.    An  edition  at  Dublin,  4  vols.,  12  mo.  called  the  13th  edition.) 

1803.    London,  4  vols.,  8vo.,  14th  edition. 
;  (Notes  by  Christian.) 

1809.    liondon,  4  vols.,  8vo.,  15th  edition. 

(Notes  by  Christian.) 
1811.    London,  4  vols.,  royal  8vo.,  16th  edition. 

(Notes  by  Christian  and  Archbald.) 
1825.    London,  4  vols.,  8vo.,  17th  edition. 
(Notes  by  Coleridge.) 
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1826.    London,  4  vols.,  8vo.,  18th  edition. 

(Notes  by  Chitty.    Often  reprinted  In  America.) 
1896.    London,  4  vols.,  8vo.  19th  edition. 

(Notes  by  Christian,  Chitty,  Lee,  Hovenden  and  Byland,  and  references  to 
American  cases.) 
1841-44.    London,  4  vols.,  8vo.,  QOth  edition. 

(Notes  by  James  Siewart.) 
1844.    London,  4  vols.,  8vo.  21st  edition.    Edited  by  four  members  of  the  English  bar, 
Messrs.  Hargrove,  Sweet,  Coach,  and  Welsby. 
Reprinted  In  New  York  with  notes  by  Wendell. 
This  is  said  to  be  the  last  carefully  edited  English  edition. 
In  1841  appeared  Serjeant  Stephens'  New  Commentaries,  and  in  1860  Brown 
and  Hadley's  Commentaries  on  the  laws  of  England. 

EABLT  AMERICAN  EDITIONS. 

1771-2.    First  American  edition  by  Robert  Bee,  of  Philadelphia. 
1799.    Burton  edition  containing  Christian's  notes. 
1803.    Tucker's  edition. 
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Accessories ....—. •« . ..... ....  416 
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Attainder—...—.—. — — .- ....... 182,  I94,  499 
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Attainder,  consequences  of 500 

Attestation,  in  a  deed 202 

Audita  querela .... .... 386 

Bail-—' > - --  357,  478 

Bailiff 61 

Bailment ._• ■ 251 

Bankruptcy . — . »- 192,  441 

Bankrupts . ... .... 393 

Bargain  and  sale-.... - 215 

Barratry 433 

Bastards 84,  181 

duties  of  parents  to . . 85 

rights  and  incapacities  of . . — ^ 85 

Battery 307,  459 

Beating 313 

Benefit  of  Clergy -, „ — 498 

Bigamy * 443 

Bill  of  Exceptions . . . • ..^ - 377 

Bills  of  Exchange — .  — —  256 

Blasphemy — . * -_— . 419 

Bond 2i6,  358 

Borrowing - . . - -  . «...  -  252 

Bottomry « «. .. -™^— — .. . 253 

Bribery 435 

Burglary ^- -.. .... .. ... 461 

Capias 355,  389 

Causes,  pecuniary-... ........... .^.. 297 

matrimonial  ... -. . 298 

testamentary .  .... - 299 

Certificate,  trial  by .- .- 370 

Challenges 1-     374,  439,  493 

Champerty.. . . . 433 

Chancery,  proceedings  in.... . ... — . . 399 

Charities 393 

Chattels,  real .- ... 230,  246,  334 

personal ............ 230,  246 

Cheating . . ...................  ...ju. 441 

Children,  legitimate ...... 81 

illegitimate  .. .. . .. . ...... *       84 

Civil  State,  the 1 69 

Clergy 69 

Commitment . .. .. . . «. . 478 

Commons,  The .- ... ...... ..  36 

peculiar  laws  and  customs  of — . . .  39 
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Common  recoveries-- -— — ^ .....     136,  188,222 

Conditions —     151,  190,  200 

Confession — • 1 — — ~.  488 

Confirmation . . ~. —  208 

Consanguinity . —  174 

Consideration .. .... .  198,  248 

Conspiracy ... — .- ,— .-  434 

Constables ...... . 63 

Contempts  — ... . .. .... 474,  428 

Continuance .  .... .. . ....  -  368 

Contracts . . 247 

•      express .. . . . ... .... —  247 

implied .. - 247,  324 

Conversion 1 .. .— 320 

Conviction . .... .. . - — . — .. . —  492 

Coparcenary  — ..... . . — ... . —  170 

Copyhold  .... -...• . .. .. — ...... .  126,  150 

Cornage . . . 120 

Coroner. .... . - .. .....  .... — . 61 

Corporations . .. ......... —  90,  182 

Countries,  subject  to  laws  of  England  ...... ... 17 

Courts .. . . . ... 283 

common  law .. ^ ..... — . 285 

Equity 285,392 

pie  poudre .. — .. ...... . —  286 

court  baron ............. ..~. 286 

hundred  court ..».. . - — . ........  287 

county  court.. .. 287 

common  pleas  .... . . .. 287 

King's  Bench . .«. 289,  471 

Exchequer .... .. .^... 291 

chancery 292 

Exchequer  chamber 294 

assize ...... — ......^ — .... . 295 

nisi  prius — ...... .. ....  295 

House  of  Peers . - ........... ....  295 

ecclesiastical . . — . .. 296 

military .... . . . •  296 

maritime  — . .. . ..  296 

of  special  jurisdiction . — .... .  296 

Lord  High  Steward  .... ....... ... .. 471 

chivalry ...... ...... ...^.... .^*...  472 
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admiralty « ^ ^ — 472 

oyer  and  terminer 472 

quarter  sessions . .. .. 472 

sheriff^s  tourn - .-•... 472 

court  lect .••• .... 472 

coroners  .... . ^ 472 

clerk  of  market • , — .- — — 472 

Covenants — 201,  323 

Crime . — — « - - .  — — — .  409 

who  may  commit  — . 410 

against  nature — ....... — .... . ^  459 

Curtesy.- — •... . .... .... 142 

Customs,  general-  .... -J . . . .  —  9 

particular • » .... —  1 1 

proof  of - - - . 12 

requisites  to  legality.. - -. 12 

breach  of ». . ... — . — . — . . — ..  12 

Death,  civil 27 

Debt 255,  321 

Deceit .- —  328 

Decree  ...- - . 404 

Declaration  — .- . ...... : - -  359 

Deed 197 

Default 368 

Defeasance .... .. .- - - 209,  218 

Defence - .- ... - L . -  360 

Deforcement .... - ... 330 

Demurrer 367,  377,  489 

Denizens ... .- .. - .- 68 

Departure . .. . . . . ..... —  365 

Detainer 319,  438 

Detinue  - . . . .- .. . -- ~-  319 

Devise .... .... . . ... r . .-~ —  162,  225 

Dignities . .... 1 108 

Discontinuance ......... 330,  360 

Disseisin -.....— ^ ...— . - 330 

Distress  . - .. .... .- 275 

Distringas .... -. .--..-.. . ... .. —  354 

Disturbance -  * - - - — .-  346 

Divorce . - .  — ...... - 78 

legal  consequences  of .. .. . ~... — ..  78 

how  barred —  I45 

Drunkenness .. . . .. . 412,  420 

Duplicity .. .. « . ... .^ .. .^ ..  366 
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Duress ^ ^ . — — 27,  414 

Ejectment — ^ 335 
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Elegit -*- 156 

Embassadors,  rights  of .... . . .  421 

Embezzling,  records -— — 430 

Emblements . ««     139,  237 

Embracery 436 

Endorsement 257 

Engrossing . 441 

Kntry - - - 275,  331,  438 

E(iuity,  defined .--• 7,  394 

province  of 16 

of  redemption  — .^  155 

Escheat . 59,  119,  180 

Escuage .--- — 120 

Estate  defined — — . .  129 

in  fee-simple 130 

in  tail -..- 134 

for  life — .  138 

for  years -— — — — — - — « 146 
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in  pledge 154 
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in  remainder -,„ 157 
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Estovers 139 
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Evidence .-—--.- 375 

Exchange r 207,  249 

bills  of — — ... .... 406 

Execution — 388,  507 

Executors — — - — 264 

Extendi  facias ........ —  ....  391 

Extortion — — .- .. 436 

Factors — ... 72 

Fee-simple — -.- 130 

Fees,  limited 132 

base -. 132 

conditional  ..-.>.  .—...-..-.... — ............ 133 

Felony 425 

misprision  of . 427 
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Feme-covert—— -— — 195 

Feoffment  — — — .™ 203 

Fine * 119,  127,  219 

Flotsam  — ™ — - 55 

Forfeiture 187,  500 

Forgery 468 

Franchises — . — . 108 

Frankalmoign . . ^ 128 

Frankmarriage 135 

Freeholds,  of  inheritance...., - — 129 

not  of  inheritance — . 138 

Game  -...._. ..................... —  ......................  446 
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Gift 205,  246 
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Grant 206,  246 
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corporeal . .... .. ... 103 
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Hiring 252 
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Hue  and  cry,  arrest  upon  — • . „  ... 478 

Husband   . .. . _  .  74 

Hunting,  unlawful  . . - — .. ... .._ ..  437 

Idiots - —     57,  194.  391,  393,  412 

Idleness,  laws  against . 445 

Imparlance , 361 

Imprisonment ..„ . 29 

false — 310,  459 

Indictment .... ..  481 

process  upon 485 

Infants 88,  194,  392,  414 

Information . . ..  349,  484 

compounding  of . 434 

Inheritance,  rules  of-.., . .-^. 175 
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Injuries,  real — 4>—  328 

of  the  crown — - — 348 

Inquest  of  office 349 

Inspection,  trial  by — 370 

Insurance 252 

Interest •' 252 

Intrusion ^ 329 

Issue 364,  489 

the  general 364 

tendering 366 

definition 367 

of  law 367 

of  fact  _— — 368 

Jetsam _______ 55 

Joint  tenancy 165 

Jointure 146 

Judgment .' 381,  499 

reversal  of 502 

Jury,  trial  by 372,  492 

Justices  of  the  Peace — i 62 
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King,  The 44 

Knight  service 118 

Labourers — .  — 72 

Lands . ^L— 102 

Lapse 190 
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Law,  defined 2 

of  nature . .,.  3 
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parts  of — - 4 

interpretation .— . 6 
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particular  laws .... 13 
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Market,  forestalling  the 441 
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